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INTRODUCTION. 


» 

The  legal  definition  of  an  offence  being  prpposed^ 
as  well  as  the  circumstances  of  a  particular  case 
fatUog  within  that  definition,  how  is  the  chaise  to 
be  described  against  the  offender  on  the  face  of  the 
record  ?  With  what  certainty  of  legal  terms  and, 
language?  With  what  enumeration  and  detail  o^ 
circumstances !  To  answer  this  important  question 
with  as  much  brevity  as  consists  with  clearness^ 
and  with  reference  to  the  authorities,  is  the  principal 
object  of  this  treatise. 

I  propose,  therefore,  iii  the  first  place,  briefly  to 
enumerate  the  different  modes  of  criminal  accusa^ 
tion  recognized  by  the  courts,  and  shall  then  pro-, 
ceed  to  consider  their  several  requisites  with  some, 
minuteness,  and  also  to  notice  such  other  parts  of 
the  record  as  are  connected  with  the  main  design. 

1.  A  written  accusation  presented  to  the  grand 
jury,  (sworn  to  inquire  for  the  body  of  the  county,)  ^ 
at  the  suit  of  the  king,  is  termed  a  bill  of  indict'* 
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ment,  and  when  found  by  them,   on  oath,  to  be 
true,  is  called  an  indictment  (a). 

A  grand  jury  may  find  a  bill  to  be  true  as  to  one 
or  more  charges  contained  in  distinct  counts,  and 
find  that  it  is  not  a  true  bill,  or  return  it  *^not 
found,"  as  to  the  rest  (6) ;  but  they  cannot  divide 
an  entire  count,  so  as  to  find  it  true  as  to  part  only  ; 
and  if  they  do,  the  whole  of  the  finding  is  void,  and 
a  new  bill  should  be  presented  (c).  A  bill  cannot 
be  found,  unless  twelve  at  the  least  of  the  grand  jury 
agree  to  find  it ;  for  no  man  can  be  convicted,  at 
the  suit  of  the  king,  of  any  capital  offence,  unless 
by  the  unanimous  voice  of  twenty-four  of  his  equials 
and  neighbours,  that  is  by  twelve  at  the  least  of 
the  grand  jury  in  the  first  place,  and  afterwards  by 
the  whole  of  the  petit  jury,  twelve  more,  finding 
him  guilty  upon  the  trial. 

The  indictment  having  been  so  found  is  publicly 
delivered  in  court. 

An  indictment^  in  a  larger  sense,  is  frequently 
used  to  denote  an  accusation  or  declaration,  at  the 
suit  of  the  king,  for  some  offence  found  by  a  proper 
jury  of  twelve  men,  at  the  suit  of  the  king  {d) ;  and, 
in  this  sense,  a  presentment  by  a  grand  jury,  when 
reduced  to  proper  form,  is  termed  an  indictment/ 
though  no.  bill  has  been  preferred  {e). 

(6)  2  Hale,  153.     i  Haw.         (c)  i  Haw.  c.  25.  s.  2.  YeT. 
^.  25,  «.  1 .  99. 

{h)  Cowp.  335.  (d)  Co.  Lilt.  126.  b. 

(#)  2  Ins.  739. 
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9.  A  preieniment  la  the  notice  taken  by  the  grand 
jury  of  any  offence,  from  their  own  knowledge  (/) 
and  observation,  without  any  indictment  laid  before 
them  at  the  suit  of  the  king.  Upon  such  present- 
ment, the  officer  of  the  court  must  frame  an  indict- 
ment before  the  party  can  be  put  to  answer  it  {g) ; 
in  a  lai^er  sense,  a  presentment  comprehends  all 
inquisitions  of  office  and  indictments  found  by  a 
grand  jury  (A),  and  all  siich  as  are  made  by  magis* 
trates  by  virtue  of  a  statute  (t). 

3,  When  the.  accusation  is  found  by  a  jury  spe- 
cially returned  to  inquire  concerning  that  particular 
offence,  it  is  termed  an  inqumtion;  as  where  a  per- 
son is  found  guilty  of  the  death  of  another  upon  an 
inquisition  before  the  coroner  on  his  view  (A). 

4.  A  defendant  may  be  arraigned  upon  a  verdict ; 
as  where,  in  an  action  of  trespass,  the  jury  find 
that  the  defendant  stole  the  goods,  or  in  an  action 
for  words  imputing  felony,  where  the  defendant 
justifies  that  the  words  are  true,  and  the  jury  find 
tbeir  verdict  for  the  defendant.  In  such  cases  it  is 
said,  the  party  is  liable  to  be  put  to  answer,  as  on 
^n  indictment,  without  any  further  accusation,  the 
charge,  having  been  found  by  a  jury  of  twelve  men, 
Qut,  according  to. Serj.  Hawkins,  unless  the  court,^ 


(/)  Lamb.  1.  4.  c.  5..  4  61.  (t)  See  the  Bt.  13  G.  3.  c.  78, 

ComiQ.  30U  46  to  presentments  of  hig^wayf  I 

ig)  2  Ins.  793.  &c.  see  2  Saund.  157. 

{h)  i.fi»w.  c.  25.  s.  I.  (k)  i  Haw.  c.  25,  §,  6. 


ia  which  such  a  verdiet  is  returned,  has  jurisdiction 
over  the  crime  itself,  such  a  v^ict  seems  to  be  of 
little  force  {l)i 

&.  An  appeal  was  an  accusation,  by  one  private 
aubject  against  another,  of  some  crime  (m)  ;  and  in 
soihe  instances,  where  the  private  appellant  did  not 
or  eould^  not  procMd,  the  defendant  might  have  been 
arraigned  upon  the  appeal  at  the  suit  of  the 
krng (n);  By  the  St  590.^.c.  46;  these  are  wholly 
abolished. 

6.  Ah  infarmatiok  is  a  declaration  of  an  offence 
or  chaige  against  any  one  at  the  suit  of  the  king  (o) ; 
these  are  of  three  kinds : 

Iflt.  Those  which  are  prosecuted  at  the  suit  of 
the  king,  and  which  are  filed  by  his  own  immedi- 
ate officer  )tl^  attomey-gmeral ;  and,  Sdly,  those 
which  are  prbsecuted  in  the  nanole  of  the  king  at  th^ 
relation,  of  some  private*  person,  .or  common  in- 
forkner,  and  these  are  filed  by  the  king's  coroner  and 
attorney  in  the  court  of  King^s  Bench.  Sdly,  Such 
as  are  in  the)  nature  of  penal  actions  brought  to  reco- 
ver, penalties  (p)^ 

.  Various  as  these  modes  of  accusation  are  in  their 
origin,  in  their  requisites,  whether  formal  or  sub* 
stantial,  they  closely  resemble  each  other  (j) ;  in 


(/)  2  Haw.  c.  25.  s.  6.    IL  subject,  8ee.2  Haw.  c  25.  a..  7,^ 

T.  JoOsJtf,  4  T.  R.  493.  8,te. 

(»)  l|]iB.133»a87.Slaundf.        (o)  Tennea  de  la  Ley. 
M.  Ip)  Vide  p.       .   ' 

{ny^of  the .  kaniag  on  Uui        (fV  2  Haw;  c  2&4  $.*  9^ 


•appeab,  tfideed,  greater  nieety  was  frequently  ex* 
acted  than  in  the  proceeding  by  indictment; 
but  the  former,  as  has  already  been  observed, 
are  now  abolished.  In*  describing  the  different 
requisites  of  an  indictment,  presentment,  inquisi- 
tion, or  infbrmation,  in  order  to  avoid  repetition,, 
the  terqn  indictment  only  will  be  used,  the  same 
rules  being  in  general  applicable  to  all. 

The  form  and  requisites  of  an  indictment,  and 
the  process,  pleas,  &c.  will  be  considered  in  the 
following  order : 

1.  The  formal  requisites  of  an  indictment,  in- 
cluding the  county  (r)  in  which  the  offence  is  to  be 
laid — the  joinder  of  parties  (0*~^f  offences— the 
description  of  the  defendant  (i) — ^the  general  aver- 
ments of  time  and  place  (u). 

5.  The  substantial  description  of  the  offence  it- 
self (x)  in  the  body  of  the  indictment. 

3.  The  conclusion  of  the  indictment  (y). 

4.  Indictments  upon  statutes  {z) 

6.  The  caption  of  an  indictment  (a). 

6.  The  several  kinds  of  defects  in  indictments  (&), 
and  the  doctrine  of  amendment  {c)p 

7.  Process  (<i),    motion    to   quash  (e),  arraign-« 


(r)  Chap;  1.  (z)  Chap.  13. 

(«)  Chap.  2.  (a)  Chap.  13. 

(0  Chap.  3.  [h]  Chap.  14. 

(»)  Chap.  4.  (c)  Chap.  15, 

[x]  Chap.  5.  to  10.  inclusive.  (<0  Chap.  16. 

(y)  Chap.  IK  («)  Chap.  17» 
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ment  (/),  pleas  (f),  verdict  (A),  judgment  (i)»  writs 
of  error  (A). 

To  these  is  added  a  collection  of  Precedents, 

illustrated  with  a  few  notes.      J  have  examined 

these  forms  with  attention,    and  have  intimated 

such     doubts    concerning    them  as    they    oc- 
curred. 


(/)  Chap.  18.  (t)  Chap.  21. 

ig)  Chap.  19.  [k)  Chap.  22. 

[h)  Chap.  20. 
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CHAP.  I. 

Hmt  far  ihe  Indictment  should  shew  the  Offence  to 
be  within  the  Jurisdiction  of  the  Indictors. 

I.  Of  the  Localitij  of  Crimes  at  Common  Law,  p.  1.  to  5* 
If.  Statutable  Exceptions,  and  general  Rules  as  io  /n* 

dictments  founded  upon  them^  p.  5  to  Id* 
in.  In  whUt  County  the  Indictment  should  be  laid  in  par*  . 

ticiilar  Cases  at  Common  Law,  p.  19  to  96. 
rV.  Of  noticing  the  Jurisdiction^  when  it  depends  upon 

Some  other  particular  Circumstances,  p.  26^ 

4  HE  power  of  jurors  and  others  to  inquire  concerning 
offences,  is  usually  circumscribed  (a)  and  locals  it  is 
therefore  essential  to  the  validity  of  an  indictment,  to 
to  shew  that  the  offence  {h)  was  committed  within  the  ju« 
risdiction  of  those  by  whom  the  inquiry  is  made.  And 
as  an  indictment  will  be  defective  which  does  not  shew 
this,  a  fortiori  it  will  be  vicious,  if  it  allege  that  the  of* 
fence  was  committed  in  some  place  beyond  the  jurisdiction 
of  the  indictors. 

By  the  simple  rule  of  common  law,  the  attention  of 
jurors  was  confined  with  great  strictness  to  the  county  or 
division  for  which  they  were  returned ; — a  rule  produc* 
tive  of  so  much  inconvenience,  that  it  was  found  neces* 
sary  to  introduce  those  statutable  exceptions  to  it  which 
will  presently  be  poticed. 

(a)  3  Ins.  49.  Summ.  203.  £li«.  237.   Dyer,  69,  2  Keb« 

{b)  1  BttU.  903.  205.    Pro.       302*  Cro.  J.  276.  Keilw.  S9. 
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Lord  Hale  says,  **  The  grand  (c)  jury  are  sworn  to  in- 
quire pro  corpore  comilatus,  and  therefore  cannot  regularly 
inquire  of  a  fact  done  out  of  that  county  for  which  they 
are  swbm,  .unless  specially  enabled  by  act  of  parliament, 
except  in  some  particular  cases."  Too  strict  an  adhe- 
rence to  this  doctrine  produced  an  enormous  failure  of  jus- 
tice :  it  frequently  happened  that  an  offence  begun  in  one 
county  was  consummated  in  another;  the  consequence 
was,  that  the  offender  escaped  with  impunity,  since  he 
could  not  be  indicted  by  a  jury  of  either. 

In  Danhy*$  (d)  case,  under  the  statute  8  H.  6.  c.  12. 
against  stealing  records,  &c.  it  was  held,  that  if  the  of- 
fence were  to  be  committed  partly  in  one  county  and 
partly  in  another,  the  offender  could  not  be  punished  in 
either.  But  Lord  Hale  says,  he  might  in  such  case  be 
punished  for  the  misprision  of  the  felony  in  either 
county  (e). 

So  under  the  (/)  stat  3  H.  7.  c.  2.,  against  the  forcible 
abduction  of  an  heiress,  and  afterwards  marrying  her,  &c. 
it  was  held,  that  if  the  forcible  abduction  were  confined 
to  one  county,  and  the  marriage  took  place  in  a  second, 
the  offender  could  not  be  tried  in  either. 

But  if,  in  such  case,  the  forcible  abduction  had  been 
continued  into  the  county  where  the  marriage  took 
place,  the  offence  would  have  been  complete,  in  that 
county,  and  the  offender  might  have  been  tried  there  (g) 

(c)  Hale,  163.  BeWs  case,  ciny  in  B.  at  common  law, 
9Car.  B.  R.  though  not   of  the   robbery; 

(d)  Hale,  651,  2.  for  it  is  theft  wherever  he  car- 

(e)  lb.  ries  the  goods.     7  Co.  BuU 
(/)  FuZwoocTfcase,  Cro.  Car.    wer'«  case,  2  Hale,  163.    Br. 

488.     Hob.  183.  Ind.  pi.  26.    Br.  Cor.  pi.  171. 

{g)  So  if  a  man  commit  a  Hence  an  acquittal  of  the  lar- 

robbery  in  the  county  A.,  and  ciny  in  any  one  county  ought 

carry  the  goods  into  the  county  to  serve  him  for  plea  in  any 

B.,  he  is  indictable  of  the  lar-  other.    Br.  Cor.  140. 4  H.  7.  5. 
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In  these  instances  the  several  acts,  constituting  the 
offence,  were  personally  committed  by  the  offenders  in 
different  counties :  but  the  mischief  resulting  from  the 
general  rule  was  far  more  extensive ;  for  it  seems  to  have 
been  held,  that  no  collateral  circumstance  could  be  in- 
quired of,  if  it  happened  in  a  second  county,  though  the 
facts  in  which  the  offender  was  personally  concerned^ 
were  confined  wholly  to  the  first ;  so  that  [h]  if  A.  in* 
flicted  a  mortal  wound  on  B.  in  one  county,  of  which  B* 
died  in  the  adjoining  one,  A.  could  be  indicted  in  neither; 
for  a  jury  of  the  first  could  not  take  notice  of  the  death  in 
the  second,  and  a  jury  of  the  second  could  not  inquire  of 
the  wounding  in  the  first  (i). 


But  it  has  been  held,  that  if 
the  common  law  does  not  take 
cognisance  of  the  original  tak- 
ing, the  offence  cannot  be  in- 
quired of  at  common  law, 
though  the  goods  be  afterwards 
carried  by  the  offender  into  a 
county.  3  Ins.  113.  13  Co. 
53.  And  'to  remedy  this  sup- 
posed defect,  an  act  was  passed 
to  authorize  such  trials  in  cer- 
tain cases.  Vide  infra,  p.  10. 
and  the  stat*  44  G.  3.  c.  92»  s.  7. 
Where  goods  stolen  in  Scotland 
or  at  sea,  are  brought  into  the 
body  of  a  county,  the  case  seems 


E.  6.  c.  24.  Staun.  89.  2  Hale, 
163.  6  ft  7.  10.  10  H.  7.  28. 
10  H.  7.  20.    Fitz.  Ind.  23. 

(t)  Though  it  appears  from 
the  preamble  to  the  st»  2  and  3 
£.  6.  c.  24„  that  such  was  the 
law  at  that  time  with  respect  to 
indictments  of  homicide,  yet  it 
was  otherwise  with  respect  to 
appeals  of  death,  which,  when 
the  blow  was  struck  in  one 
county  and  the  party  died  in 
another,  used  to  be  tried  by  a 
jury  from  both  counties.  4  H. 
7.  18.  Br.  Cor.  pi.  141.  1 
Haw.  c.  31.  s.  13.    2  Haw* 


to  embrace  every  ingredient  of    c  23.  s.  35.    2  Ins.  49,    But 
larcinyat  common  law;  the  pro-     when  the  counties  could   not 


perty  in  the  goods  remains  unal- 
tered, and  there  is  a  caption 
and  asportation,  anmofurandi^ 
within  the  county. 
[h)  See  pr.  to  stat.  2  and  3 


join,  theappealfailed.  2  Ins,  49« 
But  it  was  held,  that  fin 
indictment  must  be  taken  in 
one  county  only.  4  H.  7,  18, 
And  the  difficulty  was  (re* 
b9 
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And  the  same  nicety  applied  to  the  case  of  all  accesso- 
ries in  one  county  to  a  felony  qommitted  in  another,  who^ 
on  account  of  the  same  difficulty,  escaped  unpunished  (&)• 


quently    avoided  by   carrying 
the  dead  body  back  into  the 
county  where    the   blow    was 
struck,  and  there  a  jury  might 
inquire  both  of  the  stit)ke  ahd 
of  the  death.     6  H.  7.  f.  10. 
1  Haw.  c.  31.  s.  13.  7H.  7.f.8. 
And  even  without  such  removal 
it  seems  to  have  been  doubted, 
whether  a  jury  of  the  county, 
where    the  stroke   was  given, 
might  not  inquire  of  the  fe- 
lony.    See  7  H.  7.  8.  where 
Tremaile  and  Hussey,  justices, 
were  of  opinion,  that  an  indict- 
ment, which  laid  the  blow  in 
Middlesex,   and  the  death  in 
Essex,  was  good»  because  the 
striking  is  the  principal   act, 
and  they  who  can  take  notice 
of  the  principal,  may  take  no- 
tice of  the  debt,  as  an  acces- 
sory, though  in  another  county; 
but  Fairfax,  J.   differed  from 
them,  and  Sir  Robert  Brooke, 
in  his  abridgment  of  this  case, 
agrees  with  Fairfax.    Br.  Ind. 
31 ;  and  see  2  Haw.  c.  25.  s.  36. 
And  at  common  law  the  co- 
roner,   super    visum    corporis, 
might  inqui)re  of  all  accessories 
or  procurers  before  the  fact, 
though  the  procurement  were 
in  another  county.     1  Hal.  427. 
43  E.  3.  f.  17. 


(k)  Staunf.  b.  1.  c.  46.    2 
and  3  £.  6.  c.  24.      1  Hale, 
623.    A  man  was  indicted  in 
Middlesex,  for  that  he  in  the 
county  of  Middlesex  procured 
J.  S.  to  kill  T.  B. ;  by  means 
of  which,  the  said  J.  S.  did  kill 
T.  B.  in  the  county  of  Berks ; 
and  the  defendant  appears  to 
have  been  discharged,  not  be- 
cause such  an  indictment  would 
not  lie,   but  because  the  jus- 
tices and  coroner  of  the  comity 
of  Berks  certified,  that  the  prin- 
cipal had  not  been  indicted  be- 
fore them  of  the  said  felony. 
9  £•  4. 48.  Staunford,  b.  1.  c.  46. 
lays  it  down  generally,  that  if 
A,  committing  a  felony  in  one 
county,  be  received  before  at- 
tainder by  B.  in  another,  it  is 
not  felony  in  B.,  because  those 
of  the  county  where  he  offend- 
ed, cannot  notice  the  felony  in 
the  other  county :  and  he  cites 
the  above  case,  9  E.  4.  48. 
which  does  not  warrant  his  po- 
sition, and  also  43  E.  3.  f.  17., 
which  was  an  appeal  by  a  wi-    ' 
dpw  against  two  in  the  county 
of  Kent,  for  receiring  a  third  in 
the  county  of  Dorset,  who  iMid 
killed  her  husband  in  Kent; 
and  assuming  those  defendants 
to  have  been  discharged,  which. 
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The  fiiilure  of  justice,  which  resulted  from  this  doc- 
tniie»  is  fiiUy  declared  in  the  preamble  to  the  st  2  and  3 
E.  &  c.  34.,  which  provided  a  remedy  for  these  defects 
i^DSt  principals  in  case  of  homicide,  and  also  against 
•oceasories  ta  felonies  in  general. 

The  preamble  recites,  that  "  whereas  it  often  happeneth 
and  Cometh  in  ure  in  sundry  counties  .of  this  realm,  that 
a  man  is  feloniously  stricken  in  one  coun^,  and  after 
dieth  in  another  county,  in  which  case  it  hath  not  been 
founden  by  the  laws  or  customs  of  this  realm,    that 
any  suflScient  indictment  thereof  can  be  taken  in-  any  of 
the  said  two  counties;  for  that,  by  the  custom  of  this 
realms  the  jurors  of  the  county  where  such  party  died 
of  such  stroke,  can  take  no  knowledge  of  such  stroke,  be- 
ing iu  a  foreign  county,  although  the  same  two  counties 
and   places  adjoin  very  near  together.    Ne  the  jurors 
of  the  county,  where  the  stroke  was  given,  cannot  take 
knowledge  of  the  death  in  another  county,  although  such 
death  most  apparently  came  of  the  same  stroke.    So  that 
the  king's  majesty  within  his  owne  realm  cannot,  (/)  by 
any  laws  yet  made  or  known,  punish  such  murtherers  or 
manquellers  for  offences  in   this  form  committed  and 
done ;  nor  any  appeal  (m)  at  some  time  may  lie  for  the  same^ 
but  doth^also  fail,  and  the  said  murtherers  and  manquel- 
lers escape  thereof  without  punishment,  as  well  in  cases 
where  the  counties  where  such  offences  be  committed 
and  done  may  join,  as  otherwise  where  they  may  not 


from  the  whole  of  the  case, 
f.  17.  aud  f.  34.  appears  doubt- 
ful, it  seems  to  be  clear,  that 
they  were  not  discharged  gene- 
rally, on  the  ground  that  an  ap- 
peal for  receiving  in  one  county 
the  principal  after  the  felony  in  a 
second,  was  not  maintainable; 
for  it  was  expressly  held,  that 


where  the  principal  felony  and 
the  receipt  took  place,  in  the 
iame  vill^  though  in  different 
coufUieSf  an  appeal  lay.  And  it 
seems  that  the  coroner  might  no- 
tice accessories  in  another  coun- 
ty.   See  p.  4.  note,  (t). 

(/)  But  see  p.  12. 

(»)  See  p.  3.  note  (t). 
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join.  And  also  it  is  a  common  practice  amongst  er« 
rant  thieves  and  robbers  in  this  realm,  that  after  they 
have  robbed  or  stolen  in  one  county,  they  will  convey 
their  spoil,  or  part  thereof,  so  robbed  or  stolen,  unto  some 
of  their  adherents  into  some  other  county,  where  the 
principal  offence  was  not  committed  or  done,  who,  know* 
ing  of  such  felony,  willingly  and  by  false  covin  receiveth 
the  same  (it);  in  which  case,  although  the  principal  felon 
be  attainted  in  one  county,  the  accessoiy  escai)eth 
by  reason  that  he  was  accessory  in  another  county,  and 
that  the  jurors  of  the  said  other  county,  by  any  law  yet 
made,  can  take  no  knowledge  of  the  principal  felony  ne 
attainder  in  the  first  county,  and  so  such  accessories  es» 
cape  thereof  unpunished,  and  do  often  put  in  ure  the  same, 
knowing  that  they  n^ay  escape  without  punishment*' 

llhe  statute  then  proceeds  to  enact, 

1st  That  where  a  person  feloniously  stricken  or  poi- 
Boned  in  one  county,  shall  die  of  the  same  in  another,  an 
indictment  thereof,  foiind  by  jurors  of  the  county 
where  the  death  shall  happen^  whether  before  the  coro- 
ner, upon  sight  of  the  body,  or  before  the  justices  of  the 
peace,  or  other  justices  or  commissioners  having  autho* 
rity.to  inquire,  shall  be  as  good  and  effectual  as  if  the 
stroke  or  poisoning  had  been  committed  in  that  county. 

2.  That  the  justices  of  goal  delivery  and  oyer  and  ter-. 
miner  (o),  in  the  county  where  such  indictment  shall  be 
taken,  and  the  justices  of  the  King's  Bench,  after  such 
indictment  removed  before  them,  shall  proceed  thereon, 
in  all  points,  as  if  such  felonious  stroke,  or  poisoning  and 
death,  had  grown  in  the  same  county. 

(n)  Hence  it  should  seem,  holden,  both  before  and  after 

that  the  receiver  of  stolen  goods,  the  statute.   See  Fitz.  Cot.  1 26. . 

knowing  them   to   have   been  208.    Staxmf.  b.  1.  f.  44.  and 

stolen,    was    then   considered  5  Ann.  c.  31. 
to  be  an  accessory;   yet  cer*        (o)  The  court  of  K.  B.    is 

.  tainly  the  contrary  has  been  within  these  words.   9  Co.  118. 
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3.  That  in  such  case  an  appeal  may  be  sued  in  the 
county  where  the  party  died,  both  against  principals  and 
accessories,  in  whatsoever  coudty  the  accessories  shall 
be  guilty;  and  th^t  the  justices  shall  proceed  against 
such  accessories,  in  the  county  where  such  appeal  shall 
be  so  taken,  in  like  manner  and  form  as  if  their  oiTences 
had  been  committed  and  done  in  the  same  county  {p),  as 
well  concerning  the  trial  by  jurors  upon  plea  of  not 
guilty  as  otherwise. 

4.  Xbat  where  any  murder  or  felony  shall  be  committed 
in  one  (q)  county,  and  one  person  or  more  shall  be 
accessory  or  accessories^  in  any  manner  of  wise  to  any 
such  murther  or  felony,  in  any  other  county,  then 
an  indictment  found  or  taken  before  such  justices  of  the 
peace,  &c.  to  inquire  of  felonies  in  the  county  (r)  where 
such  offence  of  accessory  or  accessories,  shall  be  com- 
mitted or  done,  shall  be  as  good  and  effectual  as  if  the 
principal  offence  had  been  committed  or  done  within  the 
same  county,  where  the  same  indictment  against  such 
accessory  shall  be  found. 

The  statute  then  proceeds  to  direct,  that  upon  suit  to 
the  justices  &c.  or  two  of  them,  in  such  county  where 
such  offence  of  accessory  shall  be  committed,  they  shal} 


{p)  And  therefore  in  case  of 
an  appeal,  it  is  not  necessary 
to  procure  a  jury  from  both 
counties.  Vide  supra,  p.  3.  n.  1. 

{q)  A.  in  one  county  directs 
B.  to  murder  C,  B.  strikes  C. 
in  a  second  county,  and  C.  dies 
in  a  third,— qu.  whether  A.  is 
within  the  act  ?  for  the  offence 
of  murder  is  not  complete  in  any 
one  county,  and  the  former  part 
of  thestatute  makes  the  inquiry 


in  the  third  county  good  as 
against  the  principal,  but  not 
as  against  acc^sories.  But  see 
the  Stat.  43  G.  3.  c.  1 13.  s.  5. 

(r)  It  is  remarkable  that  the 
same  statute  should  direct,  that 
accessories  to  a  murder,  if  pro- 
secuted by  appeal,  should  be 
tried  in  the  county  where  the 
party  died,  but  if  by  indict- 
ment, in  the  county  where  they 
were  accessories. 
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1?rite  {s)  to  the  cuBtos  rotulorum,  or  keepers  of  the  re- 
cords, to  certify  whether  the  principaris  attainted,  con^ 
▼icted,  or  otherwise  discharged;  and  after  the  reteipi  of 
inch  certificate,  shall  proceed  against  every  such  acces* 
sory  in  Such  county  where  he  became  accessory,  and  id 
such  manner  and  form  as  if  both  the  principal  oifTence 
and  that  of  the  accessory  had  been  committed  in  that  county* 

In  an  indictment  against  an  accessory  under' this  sta- 
tute, for  procuring  the  commission  of  a  murder  in  ano- 
ther county,  it  should  be  averred  according  to  the  fact, 
that  the  principal  committed  the  murder  in  the  true 
county  [t).  And  upon  the  same  ground  the  blow  should 
be  averred  to  have  been  struck  in  the  first  county, 
though  the  party  be  indicted  in  the  second,  where  the 
death  happened. 

And  now  by  the  stat.  43  G.  3.  c.  113.  s.  5.  accessories 
before  the  fkct  to  felonies  may  be  tried  either  in  the  county 
where  the  principal  offence  was  committed,  or  in  that 
where  the  offence  of  becoming  accessory  was  committed. 

As  an  offence,  begun  in  one  county  and  completed  in 
another,  could  not  be  tried  in  either,  a  fortiori  the  objection 
applied  where  part  of  the  offence  was  committed  out  of 
the  realm.^  So  that  if  a  blow  were  given  on  the  high 
seas,  of  which  the  party  died  in  England,  this  was  held 
to  be  casus  omissus^  which  could  be  tried  neither  by  the 
admiral,  nor  by  a  jury  of  the  county  (u).    But  by  the  stat 

• 

(«)   The  writing  should  be  Co.  114.     2  Haw.  c.  29.  s.  51. 

by  writ  in  the  king*t  name,  un-  3  Ins.  49. 

def  the  teste  of  the  jtistice  to  (u)  3  Ins.  48.    2  Hale,  163. 

sending   it.     Dy.  254.  b.    1.  But  it  seems  the  death  formerly 

Bale,  623.    The  same  form  of  might  have  been   inquired  of 

proceeding  appears    to   have  by  the  court  of  K.  B.,  sitting 

been  adopted  before  this  statute  in  the  county  where  it  hap* 

Wasmsde.    See  f.  4.  note  k*  pened.     2  Hale,  12.  15.;  so 

{i)  Lord  Sanehaf*  case,   9  it  may  under  33  H.  8.  c.  23. 

See  p.  12. 
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S  6.  %.  c  ftl»,  where  any  peiwm,  feloniously  stricken  or 
pcnaooed  at  any  place  out  of  England,  shall  die  of  the  same 
in  England,  or  being  feloniously  stricken  or  poisoned 
in  England,  shall  die  of  such  stroke  or  poisoning  out  of 
England,  an  indictment  thereof,  found  by  the  jurors  of 
the  coun^  in  which  either  the  death  or  the  cause  of 
death  shall  respectively  happen,  shall  be  as  good  and 
effectual  in  law,  as  well  againist  principals  as  accessories, 
as  if  the  offence  had  been  completed  in  the  county  where 
such  indictment  shall  be  found. 

A  person  on  shore  shot  at  and  drilled  another  upon 
the  sea,  at  the  distance  of  100  yards  from  the  shore:  and 
it  was  holden  that  the  case  was  not  within  this  statute, 
but  that  the  felony  was  triable  by  the  admiral  [x). 

In  general  where  a  statute  makes  a  new  felony  of  an  of- 
fence, consisting  partly  of  an  act  within  the  kingdom  and 
partly  of  one  without,  and  limits  it  to  be  tried  where  the 
offence  is  commiUed,  it  shall  be  tried  where  that  part  of 
the  offence  is  committed  that  is  within  the  kingdom.  So 
that  an  offender  against-  stat.  1  J.  c«  3.,  by  passing  the 
aea  and  serving  a  foreign  prince,  without  taking  the  oath 
of  obedience,  was  held  to  be  triable  in  that  county 
whence  he  passed  upon  the  sea  (y). 

Before  those  statutes  are  noticed,  which  authorize  an 
inquiiy  in  a  county  wholly  unconnected  with  the  of- 
fence, it  may  be  proper  to  notice  others,  which  give  the 
courts  cognizance  of  an  offender  who  brings  goods  into 
a  county  feloniously  stolen  elsewhere. 

By  the  stat  3  W.  &  M.  c.  9.  s.  3.,  if  any  person  or  per- 
sons be  indicted  of  felony  for  stealing  any  goods  in  any 
county  of  England,  Wales,  or  town  of  Berwick-upon- 
Tweed,  and  be  convicted  or  attainted,  or  stand  mute,  or 
will  not  directly  answer,  &c.  or  challenge  peremptorily 
above  SO,  &a  he  or  they  shall  be  excluded  from  the  be- 

(jr)  CtH^mbe's  case.  Leach,  432.       (y)  1  Hale,  706.  3  Ins.  80. 
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oefit  of  cleigy,  if  it  appear,  upon  eyideiiGe  before  the  ja»- 
tices,  that  the  said  goods,  &c.  were  taken  by  robbeiy  or  bur- 
glary, or  in  any  other  manner,  in  any  other  county,  whereof 
if  such  person  or  persons  had  been  convicted  by  a  juiy  of  the 
said  other  county,  he  or  they  are  excluded  from  clergy  (2)* 

But  neither  this  act,  nor  the  stat.  25  H.  8.  c.  3.,  extends 
to  larcinies  ousted' of  cleigy  by  subsequent  statutes  (a),  or 
to  appeals  or  accessories.    Under  the  latter  statute,  it  is 
not  necessaiy  that  the  indictment  should  aver,  that  the 
offence  in  the  foreign  county  was  not  cleigyable;  but  it 
is  usual  to  make  an  entry  to  that  effect,  and  to  write  in 
the  margin  of  the  indictment  that  it  is  for  a  burglary  or 
robbery  in  another  county  (6).    The  objection  is  made  by 
ineans  of  a  counterplea  to  the  prisoner*s  prayer  of  clergy, 
by  which  means  the  circumstances  in  which  the  aggrava- 
tion consists  are  made  to  appear  upon  the  record  (c).    The 
value  of  the  goods  should  appear  to  be  more  than  12d.; 
for  otherwise  it  would  be  unnecessary  for  the  prisoner  to 
pray  his  clergy  and  therefore  the  exclusion  from  it  could 
not  hurt  him  {d).- 

Next,  the  stat  44, G*  3.  c.  92.  s.  7*  after  reciting  that 
doubts  had  been  entertained  upon  the  subject,  enacts,  that 
if  any  person,  having  stolen  or  otherwise  feloniously  ta- 
ken away  money,  cattle,  goods,  or  other  effects,  in  one  of 
the  parts  of  the  united  kingdom,  shall  afterwards  have  the 
same  or  any  part,  thereof  in  his  possession  or  custody,  in 
any  other  part  of  the  united  kingdom,  it  shall  be  lawful  to 

(z)  See  also  25  H,  8,  c.  3.  &  (h)    1  Hale,  518.     2  Haw. 

5  &  6  E.  6.  c.  10.  c.  33.  s.  82.  And.  114. 

(a)  East.  P.  C.  775.  1  Hale,.  (c)  Per  Eyre,   C.  J.   East's 

519.      11  Co.  31.     And  qu.  P.  C.  777.    Qu.  whether  it  is 

whether  to  cases  where  a  thief  discretionary  in  the  court  to  di- 

is  taken  with  the  goods  within  a  rect  the  inquiry, 

liberty  or  corporatioiu  (rf)  East,  P.  C.  775.  1  Hale, 

536.    2  Hale,  349, 351. 
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indict,  try,  and  punish  such  person  for  theft  or  krciny,  in 
that  part  of  the  united  kingdom  where  he  shall  have  the 
sanae  in  his  possession,  as  if  the  same  had  been  originally 
stolen  in  that  part  of  the  united  kingdom.  And  by  the  same 
statute,  8. 8.  receivers  of  such  stolen  goods,  &c.  may  be 
tried  in  the  part  of  the  united  kingdom  where  they  re- 
ceived the  same  (e). 

Those  statutes  will  in  the  next  place  be  briefly  men« 
tioned,  which  authorize  an  inquiry  in  a  county  wholly  un- 
connected with  the  offence. 

1.  In  the  county  where  the  offender  was  apprehended. 

2.  In  a  county  adjacent  to  that  in  which  the  offence 
was  committed. 

9.  In  any  county  generally. 

And  next  some  statutes  will  be  noticed,  which  particu* 
larly  relate  to  offences, 

4.  Committed  in  Wales. 

5.  On  the  high  seas. 

6.  Beyond  the  realm, 

1.  By  the  st  I.  J.  1.  c.  IL  s.  1.  (/).  "  An  offender  shall 
receive  such  and  the  like  proceeding,  trial,  and  execution, 
in  such  county,  where  he  shall  be  apprehended,  as  if  the 
offence  had  been  committed  in  the  same  county  where 
such  person  shall  be  taken  or  apprehended.*' 

This  clause  has  been  construed  to  mean  the  county 
where  the  party  is  imprisoned  [g). 


(e)  See  also  the  st.  13  G.  3. 
c.  31.  s.  4. 

(/)  Against  bigamy. 

[g]  Hutton,  131.  Lord  Dig^ 
fcy'icase.  East's  P.  C.  468.  If 
the  prisoner  be  tried  in  the 
coimty  where  he  has  been  ap- 
prehended, the  indictment,  re- 
gularly, ought  to   contain   an 


averment  to  that  effect,  see 
East's  P.  C.  469.  11  St.  Tr. 
200.  Cro.  Car.  461.  Butqu. 
whether  this  be  essential  if  it 
appear  from  the  whole  record 
that  he  was  imprisoned  there. 
See  Lord  Dighy*s  case,  Hutt. 
130.    Jhrwkk's  case,  Post.  10« 
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4 

By  8t  53  6. 3.  c.  308.  all  crimioal  offences  against  any 
acts  for  granting  or  securing  duties  under  the  management 
of  commissioners  of  stamps,  may  be  tried,  inquired  of, 
and  determined,  either  in  the  county  or  city,  or  town  and 
county^  where  the  offence  shall  be  committed,  or  where 
the  party  or  parties  accused,  or  any  of  them,  shall  be  ap- 
prehended. 

And  under  the  former  of  these  statutes  the  party  may 
be  indicted  where  the  second  marriage  was,  though  he 
be  never  apprehended,  and  so  may  be  outlawed  (A). 

In  general,  where  a  statute  creating  a  new  felony  di- 
rects that  the  offender  may  be  tried  in  the  county  in 
which  he  is  apprehended,  but  contains  no  negative^words, 
he  may  be  tried  in  that  county  in  which  the  offence  was 
committed  (t). 

2.  In  a  county  adjacent  to  that  in  which  the  offence 
was  committed.  By  the  stat  26  G.  2.  c.  19.  against 
plundering  ships  when  wrecked,  the  felony  may  be  tried 
in  the  next  adjacent  county. 

Felonies  in  destroying  turnpikes,  or  works  upon  navi- 
gable rivers,  erected  by  authority  of  Parliament,  may  by 
Stat  8.  6.  2.  c.  20.  and  13  G.  3.  c.  84.  be  inquired  of  and 
tried  in  any  adjacent  county. 

3.  In  any  county  generally. 

By  Stat.  33  H.  8.  c  23.  persons  examined  before  the 
king's  privy  council,  'or  three  of  them,  and  by  the  said 
privy  council  vehemently  suspected  of  any  treason,  mispri- 
sions of  treason,  or  murder,  committed  in  any  place  within 
the  king's  dominions  or  without,  may  be  inquired  of, 
heard,  aud  determined,  in  whatever  county  or  place  the 
king  shall  think  fit,  by  virtue  of  a  commission  of  oyer 
'  and  terminer,  under  the  great  seal;  and,  upon  the  trial, 
no  challenge  for  the  shire  or  hundred  shall  be  allowed. 
With  respect  to  indictments,  as  well  as  trials  for  treason 

(h)  I  Hale,  694.  (t)  Hale,  694.    3  Ins.  87. 
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the  lietter  (it)  opinion  seems  to  be,  that  this  statute  was  re* 
pealed  by  the  stat  1  &  2  P.  &  M.  c.  10.  s.  8.  which  enacts, 
that  all  trials  thereafter  had  for  any  treason,  shall  be  had 
and  used  only  according  to  the  course  and  order  of  the 
common  laws  of  the  realm,  and  not  otherwise. 

But  with  respect  to  murder,  this  statute  remains  in 
force  (/)•  This  act,  which  appears  to  have  been  rarely  re- 
sorted to,  did  not  extend  to  accessories  (m);  but  it  em<- 
biaces  murders  committed  beyond  the  realms  in  the  most 
plain  terms  {n] ;  and  it  has  been  extended  to  the  case  of 
accessories  before  the  fact  to  murder,  and  to  cases  of  man* 
slaughter,  by  the  436.  3.  c.  113.  s.  &  The  statute  ex- 
tends to  the  trial  of  offences  committed  in  foreign  countries 
which  are  no  part  of  the  king*s  dominions  (o).  The  words 
of  the  statute  are  so  lai^e,  that  they  s^em  to  reach  the  case 
of  murder,  where  the  stroke  and  death  occur  in  different 
counties;  yet  this  is  inconsistent  with  the  declaration  of 
the  legislature  in  the  preamble  to  the  stat  2  &  3  £•  6. 
c24. 

The  stat  9  G.  !•  c«  22.  (commonly  called  the  black 
ACT,)  enacts,  (s.  14.)  that  for  the  more  impartial  trial  of  any 
indictment  or  information  under  that  act,  **  every  offence 
that  shall  be  done  or  committed  contrary  thereto,  shall 


Ik)  1  Hale,  283. 2  Hale,  164. 
3  Inst.  27.  contra.  Staunf.  b.  2. 
f.90. 

(/)  1  Hale,  283. 374.  2  Hale, 
22.  164.  3  hut  27.  Athos's 
case,  8  Mod*  144.  Antonio  de 
Pardons  case,  1  Taunt  26. 
Chamber's  case  Qted,  8  Mod. 
144.  Ealing'g  case,  E.  P.  C. 
369. 

(m)  Lodounke  ChrmnPs  case, 
1  And.  195.    East's  P.  C.  369. 


(n)  And  so  held  in  EaltngU 
or  EcUy's  case,  East,  P.  C.  369. 
Rockets  case.  Leach,  see  note 
(/).    R.  V.  Sawyer^  MSS. 

(o)  k.  V.  Sawyer t  argued  be- 
fore the  12  judges,  in  the  Ex- 
chequer Chamber,  Easter  T« 
55  G.  3.  and  see  the  cases  of 
Chamhen  and  Ealmg^  cited  in 
^t&oV  case,  8  Mod.  144. 
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and  may  be  inquired  of,  examined,  tried,  and  determined^ 
in  any  county  in  England,  in  such  manner  and  form  as  if 
the  offence  had  been  there  committed. 

Under  this  clause  it  has  been  held,  that  it  is  at  the 
option  of  the  prosecutor  to  prefer  his  indictment  in  such 
county  as  may  appear  to  him  to  be  most  conducive  to  the 
ends  of  justice ;  but  that  he  cannot  exercise  this  right  for 
the  purposes  of  injustice  and  oppression  (p). 

By  Stat  9  6.  2.  c.  35.  s.  26.  in  case  of  any  assault  made 
upon  any  of  the  officers  of  the  customs  or  excise,  the  of* 
fence  may  be  inquired  of  in  any  county,  as  if  it  had  been 
committed  there.  But  this  act  was  not  intended,  by  the 
legislature,  to  extend  beyond  the  protection  of  officers 
whilst  in  the  execution  of  their  duty,  and  therefore  a 
count  in  an  indictment  against  the  defendant  in  a  foreign 
county,  chaining  him  barely  with  an  assault  upon  an  ex-* 
cise  officer,  is  bad  in  arrest  of  judgment  (9). 

By  Stat  37  6.  3.  c.  70.  the  treasonable  offences  therein 
named,  whether  committed  in  England  or  on  the  high  seas, 
may  be  tried  before  any  court  of  oyer  and  terminer  or  gaol 
delivery,  for  any  county  in  England. 

4.  Committed  in  Wales  (r ). 

(p)  B.  V.  Mortis,  Leach,  86.  wick^upon-Tweed.    Hence  the 

(g)  jR.  V.  Cdrttmght,  4  T.  slat  2  G.  2.  c.  20.  which  pro- 

R.  490.  vides  for  cases  where  the  death 

(r)  By  Stat  20  G.  2.  c.  42.  happens  in   England    from  a 

s.  3.  it  is  enacted  and  declared,  cause  feloniously  given  out  of 

that  in  all  cases  where  the  king-  England,  or  vice  verscij  does  not 

dom  of  England,  or  that  part  of  apply  to  the  case  of  a  party 

Great  Britain  called  England,  dying  in  Wales  in  consequence 

hath  been  or  shall  be  mentioned  of  a  blow  inflicted  in  England, 

in  any  act  of  parliament,  the  See  1  Hale,  158.     2  Roll.  28. 

same  shall  be  taken  to  compre-  For  the  same  reason,  Wales  is 

hend  and  include  the  dominion  not  within  stat  35  H.  8.  c.  2. 

of  Wales  and  the  town  of  Ber-  for  the  trial  of  foreign  treasons. 
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Bjr  Stat  [s)  96  H.  8.  c.  6.  counterfeiting  of  coin,  wash- 
ingy  clipping,  or  minishingof  the  same,  felonies,  mur^ 
ders,  wilful  burnings  of  houses,  manslaughters,  robberies, 
bui^Iaries,  rapes,  and  accessories  of  the  same,  or  other 
offences,  done  in  Wales  (0  within  any  lordship  marcher, 
may  be  inquired  of,  heard,  and  determined  before  the 
justices  of  gaol  delivery,  and  of  the  peace,  and  every  of 
them  in  the  next  adjacent  English  county,  where  the 
king's  writ  runneth,  in  like  manner  as  if  the  same  had  been 
committed  in  the  said  county.  And  this  act  was  con« 
firmed  by  the  stat  34  &  35  H.  8.  c.  26.  which  gives  the 
justices  of  the  grand  sessions,  power  to  hold  all  manner 
of  pleas,  and  to  hear  and  determine  all  treasons,  felonies, 
&c.  within  their  commissions,  as  fully  as  the  court  of 
King^s  Bench  may  do  within  the  realm  of  England. 

This  statute  {u)  is  not  confined  to  the  lordship's  marchtm. 


{s)  Before  this  stat.  do  trea« 
son,  murder,  or  felony  com- 
mitted in  Wales,  was  inquirable 
before  justices  or  commissioners 
in  England;  but  only  before 
jiistices  or  commissioners  as- 
signed by  the  king,  in  those 
comities  of  Wales  where  the  fact 
was  committed.     1  Hale,  156. 

{fj  Supposing  the  stroke  to 
be  given  in  England,  and  the 
party  to  die  in  Wales,  qu.  whe- 
ther the  offender  can  be  tried 
mider  this  act,  aided  by  2  and  3 
E.  6.  c.  24.  Mr.  East,  in  his 
P.  C.  365,  inclines  to  think  that 
the  trial  might  be  in  England. 
But  there  appeals  to  be  this 
difficulty  to  contend  with,  viz. 


this  construction  might  draw  the 
trial  from  the  county  in  which 
the  death  took  place,  to  that  in 
which  the  blow  was  struck ;  the 
very  reverse  of  which  was  in- 
tended by  the  framers  of  the 
2  and  3  E.  6.  If  indeed  that  stat. 
had  enacted,  that  the  offence, 
to  all  intents  and  purposes, 
should  be  considered  as  com- 
mitted in  the  county  where  the 
death  took  place,  the  point 
would  have  been  more  dubious ; 
but  it  is  only  so  considered  for  a 
limited  purpose,  viz.  the  trial 
of  the  offender  in  that  county 
where  the  party  dies. 

(tt)  Str.  533.    8  Mod.  134, 
4  Bl.  Com.  303. 
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but  the  justices  of  assize  have  a  concurrent  jurisdiction, 
throughout  all  Wales,  with  the  justices  of  grand  ses^ 
sions  (x). 

By  96  Geo.  2.  c.  19*  against  plundering  ships  when 
wrecked,  the  felony,  wh^  committed  in  Wales,  may  be 
tried  in  the  next  English  county. 

Parry  and  Roberts  were  indicted  under  this  act,  in  the 
county  of  Salop,  for  an  offence  committed  in  Anglesea; 
and  it  was  objected  that  the  trial  ought  to  have  been  in 
Cheshire,  as  the  next  English  county.  But  all  the  judges 
were  of  opinion  that  the  trial  was  proper,  and  that  Cheshire 
was  not  to  be  considered  as  an  English  county  within 
either  this  act  (y),  or  the  86  H.  8.  c.  6. 

'5.  On  the  high  seas^  (s). 

By  Stat  %  H.  8.  s,  15.  treasons,  felonies,  robberies, 
murders,  and  confederacies,*  committed  in  or  upon  the 
seas  (a),  or  in  any  haven,  river,  creek,  or  place,  where  the 


(x)  The  statute  does  not  ex- 
tend to  an  appeal  of  murder, 
1  Hale,  157.  and  with  respect 
to  trials  for  treascms,  stands  re« 
pealed  by  stat  1  &  2  P.  &  M. 
c.  10. 

(y)  Parry*«  case.  Leach,  125. 
8  Mod.  136.  Har.  156.  1  Haw. 
c.  31.  8. 14. 

(z)  The  realm  of  England 
comprehends  the  narrow  seas, 
and  it  was  formerly  the  prac- 
tice to  punish  both  treason  and 
felonies  committed  there,  in 
the  couit  of  Kinv*8  Bench,  1 
Hale,  154.  And  such  offences 
committed  in  those  seas  might 
be  tried   in  the    next   county 


adjacent  to  the  coast,  by  an  in- 
dictment taken  by  the  jurors  for 
that  county,  before  special  com- 
missioner, ib. 

(a)  The  admiral  never  had 
jurisdiction  in  any  creek,  river, 
or  port  within  the  body  of  a 
county,  1  Haw.  c.  37.  s.  16. 
2  Hale,  15,  16.  4  Inst.  137. 
And  the  statute  /does  not  ex- 
tend to  such  places,  ib.  But 
the  Stat.  l5  R.  2.  c.  3.  autho- 
rises the  admiral  to  inquire  of 
deaths  and  mayhems  done  in 
ships  hovering  in  the  main 
streams  of  great  rivers,  only 
bbneath  the  bridges  of  the 
same  rivers,  nigh  to  the  sea. 
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Admiral  h^  or  pretends  to  have  (a),  jurisdiction,  shall  be 
tried  according  to  the  course  of  common  law,  and  in  such 
places  and  counties  as  shall  be  appointed  by  the  king*s 
commission  [b],  in  like  manner  and  form  as  if  the  same 
had  been  committed  upon  land. 

This  statute,  with  respect  to  treasons  done  at  sea,  is  ndt 
repealed  by  35  H.  8.  c.  2  (c). 

Upon  this  statute  a  doubt  arose,  whether  one  who  was 
accessory,  at  law,  to -a  felony  committed  at  sea,  was  tria- 
ble by  the  admiral  within  the  purview  (d)  of  it ;  but,  by 
the  Stat.  11  and  12  W.  3.  c.  7.  (e)  accessories  to  piracy 


But  this  jurisdiction  was  con- 
canent  with  the  common  law. 
2  Hale,  16.  54.     The  princi- 
pal question  arising  upon  the, 
»at.  28  H.  8.  c.  15.  is  as  to  the 
limits  of  the  admiral's  jurisdic- 
tioii ;  u  e.  whether  the  offence 
was  committed  at  sea  or  within 
the  county;   for  in  the  latter 
case  the  admiral  has  no  juris- 
diction, 4  Ins.  137.  except  in 
cases  within  the  stat.  15  R.  2. 
c.  3.  which  has  just  been  cited. 
According  to  Lord  Hale,  that 
arm  and   branch  of    the  sea 
which   lies  vrithin  the  fauces 
tens,  where  a  man  may  rea- 
sonably discern  between  shore 
and  shore,  is,  or  at  least  may 
be,    within   the    body    of    a 
comity.    2  Hale,   16.  54.  4. 
Ins.  141.     13  Co.  52.     Ac- 
cording to  a  more  accurate  de- 
finilioa,  an  arm  of  the  sea  is  to 


be  considered  as  within  the 
body  of  a  county,  where  a  man 
Manding  on  one  side  can  see 
what  is  done  on  the  other  ;  for 
there,  according  to  Lord  Coke, 
the  county  may  well  know 
the  fact.  2  Haw.  c  9.  s.  14. 
13  Co.  52.  2  Rol.  Ab.  169. 
4  Ins.  140.  12  Co.  81. 

(a)  I.  e.  between  the  high 
water  mark  and  the  low  water 

« 

mark,  where  the  admiral  has 
jurisdiction  or  not  as  the  tide 
is  in  or  oilt.  3  Ins.  113.;  if, 
therefore,  a  mdn  stricken  on  the 
high  sea  die  upon  the  shore 
upon  the  reflux  of  the  tide,  the 
case  is  not  within  the  admiral's 
jurisdiction.  2  Hale,  17. ' 

(h)  2  Hale,  16,  17. 

(c)  3  Ins.  112. 

(rf)  Yelverton,  134, 135. 

(e)  Made  perpetual  by  6  G.  t« 
c.  19. 
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may  be  inquired  of  according  to  the  stat.  38  H.  8.  c.  13. 
Also  by  the  same  stat  piracies  and  felonies  upon  the  sea, 
&c.  may  be  inquired  of  in  any  place  at  sea,  or  upon  land 
in  his  majesty's  dominions,  appointed  by  the  king's  com- 
mission. Also  by  the  stat.  4  G.  1.  ell,  8  6.  1.  c.  24. 
and  2  G.  2.  c.  28.  several  piratical  offences  therein  men- 
tioned, and  by  stat.  18  G.  2.  c.  30.  certain  acts  of  hostility 
committed  at  sea  in  time  of  war,  may  be  inquired  of  and 
tried  in  the  admiral's  court  (/ ).  And  by  the  stat.  43  G.  3. 
c.  113.  s.  5.  all  accessories  before  the  fact  to  felonies  com- 
mitted upon  the  high  seas,  whether  the  offence  of  becom- 
ing accessory  shall  have  been  committed  within  the  body 
of  a  county  of  the  realm,  or  upon  the  high  seas,  may  be 
tried  in  the  manner  prescribed  by  the  stat  28  H.  8. 
c.  15. 

The  stat  1  Ann,  stat.  2.  c.  9.  s.  4.  for  preventing  the  de- 
struction of  ships  by  masters  or  mariners,  directs  that  such 
offences  committed  on  the  high  seas,  &c.  shall  be  itiquired 
of,  tried,  &c.  and  adjudged  in  such  shires  and  places  of 
the  realm,  as  shall  be  limited  by  the  queen's  commission 
under  the  great  seal,  in  such  manner  and  form  as  by  stat 
28  H.  8.  s.  15.  is  directed  for  the  trial  of  pirates. 

The  St  11  G.  1.  c.  29.  s.  7.  against  the  wilfully  destroy- 
ing any  ship  6r  vessel,  enacts,  that  if  the  offence  be  com- 
mitted upon  the  high  seas,)  it  shall  be  inquired  of  in  such 
court  and  in  such  manner  and  form  as  by  st  28  H.  8.  is 
directed  and  appointed  for  the  inquiring,  &c.  of  felonies 
done  upon  the  high  seas. 

The  stat  33  G.  3.  c.  67-  against  wilfully  setting  fire  to 
any  ship  or  vessel,  directs  that  if  any  of  the  said  offences 
shall  be  committed  on  the  high  seas,  the  offender  may  be 
tried  at  any  admiralty  session,  &c.  [g) 

(/)  And  see  2  and  3  Ann,  (g)  And  see  43  G.  3.  c.  113. 
c.  20.  s.  35.  '  37  G.  3.  c.  70. 
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The  8t.  39  G.  a  c  37.  enacts,  that  all  offences  committed 
on  the  high  seas,  out  of  the  body  of  any  county,  shall  be 
offences  of  the  same  nature,  and  liable  to  the  same  punish- 
ments as  if  they  had  been  committed  on  shore,  and  shall 
be  inquired  of,  heard,  tried,  and  adjudged,  as  offences  un- 
der Stat  28  H.  8.  c.  15. 

6*  Beyond  the  realm. 

By  Stat  35  H.  8.  c.  2.  it  is  enacted,  that  all  treasons,  ( h) 
or  misprisions  of  treason,  committed  beyond  the  realm, 
shall  be  determined  before  the  justices  of  the  King's  Bench, 
by  men  of  the  county  in  which  the  court  sit,  or  else  before 
such  conmiissioners  and  in  such  shire  as  the  king  shallap'- 
point. 

Under  this  statute  it  has  been  holden,  that  commission- 
ers may  be  appointed  by  the  king,  by  his  writing  his  name 
to  the  comn^ission  which  appointed  them,  of  by  his  sign- 
ing the  wartant  to  the  lord  keeper  for  the  commission ; 
and  that,  if  the  court  of  King's  Bench  or  commissioners, 
after  having  taken  an  indictment  in  one  county,  .remove 
into  another,  the  trial  must  be  had  before  the  jurors  of  the 
first  county  (f)« 

By  the  second  section  of  this  statute,  privilege  of  peer- 
age is  saved. 

This  statute  was  not  repealed  by  1  &  2  P.  &  M.  c.  10. 
which  applies  only  to  treasons  conunitted  within  the 
lealm*' 

Under  this  act  it  has  been  holden,  1st  That  one  who 
conmaits  treason  in  Ireland  might  be  tried  in  England^  for 

« 

(h)  Even  at  common  law  it    lands.  Co.  Litt.  s.  440.  p*  261* 
was  holden  that  treason,  in  ad-     3  Ins,  11.     2  Hale,  164. 
hering  to  the  king's  enemies        (i)  3  Ins.  11.  1  Summ.  \Q% 
beyofod  sea,  was  inquirable  and     205. 
tnable  where  the  defender  had 

C8 
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it  is  no  part  of  the  reelm  of  England  {k).  2nd.  That  an 
Irish  peer  might  be  tried  in  England  for  treason  com- 
mitted in  Ireland,  though  he  thereby  lost  the  benefit  of  a 
trial  by  his  peers  (/). 

By  Stat  2  &  3  Ann.  c.  20.  s.  35.  certain  treasons  and  fe- 
lonies, committed  by  officers  or  soldiers  out  of  England, 
may  be  inquired  of  in  the  Queen*s  Bench,  or  before  com* 
missioners  in  any  county,  appointed  by  the  queen. 

By  Stat  7  Ann.  c.  21.  s.  5.  Scotchmen  are  triable  before 
commissioners  in  any  shire,  stewarty,  or  county  of  Great 
Britain,  as  shall  be  assigned  by  the  crown,  for  all  treasons 
and  misprisions  of  treasons  committed  out  of  the  realm  of 
Great  Britain. 

By  Stat  10  and  11  W.  3.  c.  25.  all  robberies  and  other 
capital  crimes  committed  in  Newfoundland,  may  be  in- 
quired of  and  tried  in  any  county  in  England. 

By  Stat  12  G.  3.  c.  24.  s.  2.  offenders  burning  or  de- 
stroying the  king's  ships,  arsenals,  magazines,  dock-yards, 
&c.  out  of  the  realm,  may  be  indicted  and  tried  for  the 
same  either  in  any  shire  or  county  within  the  realm,  or  in 
the  island,  country,  or  place,  where  such  offence  shall  have 
been  actually  committed. 

Upon  these  acts  it  may  be  observed,  1.  That  all  facts 
within  the  realm  should  be  laid  within  the  proper 
county  (m).  2ndly,  That  an  offence  upon  the  high  seas 
must  be  alleged  to  have  been  committed  there,  to  shew 
the  admiral's  jurisdiction  under  the  28th  of  H*  8.  and  its 
dependent  statutes  (n).    8dly.  That  an  offence  committed 

(h)  O'Rorhe's  case,  1  Hale,  Dyer,  362.  contra ;    and  see 

155.      Sir   J.  Parrots   case,  the  provision  'contained  in  39 

3  Ins.  11.     Calvin's  case,  7  Co.  G.  3.  c.  44.  s.  7,  8.  and  East, 

K.  31.  F.  C.  p.  104. 

(/)    Lord  Macgutre*s  case,  (m)  3  Ins.  49.  SaYtc^ar*^  case, 

7  St  Tr.  928.     1  Hale,  195.  9  Co.  114.  2  Haw.  c.  29*  s.  61. 
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in  any  other  place  beyond  the  reafan  should  be  laid  to 
have  been  done  in  partibui  transmarinis  (o) ;  and  though 
it  may  be  laid  to  have  been  committed  within  the  county 
where  the  inquiry  is  made  {p),  yet  it  seems  to  be  more  cor- 
rect to  aver  according  to  the  fact. 

In  what  county  the  indictment  should  be  laid  in  particu- 
lar cases  at  common  law. 

It  has  already  been  seep  that,  by  the  stat  1  &  2  P.  &  M« 
c  10.  [q]  treason,  committed  in  England  and  Wales,  is  to 
be  tried  according  po  the  due  course  and  order  of  common 
lawm 

But  the  statutes  relating  to  treasons  committed  on  the 
.high  seas,  or  out  of  the  realm,  have  not  been  repealed,  for 
these  acts  deprived  the  subject  of  no  defence  to  which  he 
was  before  entitled ;  on  the  contrary,  they  introduced  a 
trial  founded  in  the  wisdom  and  benignity  of  the  common 
law,  with  all  the  advantages  incident  to  it,  except  in  point 
of  locality,  which  the  nature  of  the  case  did  not  admit 
of(r). 

With  respect  to  the  description  of  overt  acts  of  treason 
within  the  realm,  it  seems  to  be  now  fully  established, 
that  one  (5)  overt  act  must  be  laid  and  proved  in  the 


(n)  3  Ins.  112.  Coombe's 
case.  Leach,  432. 

(0)  Ealing's  or  Ely*s  case. 
East,  P.  C.  343.  Athos^'t  case, 
8  Mod.  141. 

(p)  PerCur.  8Mod.  141. 

[q)   So  far  repealing  32  H.  8. 
c.  20.  and  33  H.  3.  c.  23. 
,    (r)  Post.  238. 

(i)  1&2P.&M.C.  10.8.7. 
Dy.  132.  a.  Lord  Preston's 
case,  4  St  Tr.  447,  8.  Sir  H. 
VansU  case,  Kel.  14, 15.    La- 


yer'* case,  6  Su  Tr.  260. 
Kelyng,  C.  J.  p.  15.  takes 
this  distinction,  that  where  a 
levying  war  is  laid  as  an  overt 
act  of  compassing  the  king's 
death,  though  laid  within  the 
county,  it  may  he  proved  else* 
where ;  but,  that  where  the  le- 
vying war  is  laid  as  the  substan- 
tive treason,  it  is  local,  and  must 
be  laid  in  the  proper  county;-^ 
for  a  levying  war  in  Surrey, 
may  be  good  evidence  to  prove 
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county  where  the  indictment  is  laid^  and  trial  bad  accord- 
ing to  the  order  and  course  of  the  common  law,  and  that 
afterwards  any  overt  acts  of  the  same  species  of  treason, 
committed  elsewhere,  may  be  given  in  (evidence,  though 
not  alleged  in  the  indictment 

Where  a  person,  by  means  of  an  innocent  agent,  pnv 
cures  a  felony  to  be  done  in  another  county,  he  is  in- 
dictable there  though  not  personally  present.  Girdwood 
was  indicted  (0  in  the  county  of  Middlesex  for  feloni'^ 
ously  sending  a  threatening  letter.  It  turned  out  In 
evidence,  that  the  letter  in  question,  directed  to  the  pro- 
secutor, had  been  delivered  by  the  prisoner  in  London^  to 
a  person  who  put  it  into  the  post  office  in  London^ 
whence  it  was  conveyed  regularly  to  the  prosecutor  in 
Middlesex : — ^and  the  twelve  judges  were  unanimously  of 
opinion  that  the  prisoner  had  been  properly  tried  in  Mid* 
dlesex  (m).  And  in  the  case  of  the  King  v.  Coombes  (r), 
before  referred  to,  it  was  holden,  that  a  person  who,  stand- 
ing upon  the  shore,  shot  a  man  upon  the  high  seas,  was 
guilty  on  the  high  seas,  since  the  offence  is  committed 
where  the  death  happens,  and  not  at  the  place  whence 
the  cause  of  the  death  proceeds.    And  on'the  same  prin- 


a  compassing,  &c.  in  Middle- 
sex, and  so  tend  to  establish 
the  treason  there ;  but  a  levying 
war  in  Surrey  does  not  ph)Ve 
a  levying  war  in  Middlesex. 
Where  the  levying  war  is  laid 
as  the  treason,  a  levying  WAr  in 
toother  county  may  be  evidence 
to  shew  the  nature  of  the  acta 
proved  in  the  county  where  the 
treason  is  laid,  as  in  the  cases  of 
Pamaree,  Purchase^  and  WilleSf 
8  St.  Tr.  218.;  and  Dnacmi^s 


case,  Fost.  8.  In  Kel.  15,  the 
Chief  J.  asserts,  that  a  levying 
war,  if  laid  as  the  treason,  must 
be  proved  within  the  county* 
and  does  not  lay  it  down  that  no 
levying  of  war,  beyond  the 
county,  cat!  be  proved  in  addi** 
uW  But  see  £ast*s  P.  C4 
126. 

(0  Under  27  G.  2.  c.  15. 

(tt)  Leach,  169. 

(x)  Leach,  432.  £«ser*<case» 
East's  P»C»  1.125. 
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ciple,  if  a  man  standing  in  the  county  A.  (y)  were  to  shoot 
at  and  kill  another  in  the  county  B.  it  would  no  doubt 
be  holden  that  the  offender  was  guilty  in  B.  But  it  would 
be  otherwise  if  A.  in  one  county  should  procure  B.  a  guilty 
agent  to  commit  a  murder  in  a  second,  for  .in  that  case  A. 
would-be  an  accessory  before  the  fact,  and  triable  in  the 
first  county  by  virtue  of  the^stat  2  &  3  E.  6.  c.  24.  So 
if  A.  in  one  {z)  county  deliver  poison  to  D.  to  be  admi- 
nisfered  to  B.  as  a  medicine  in  another  county,  and  D. 
not  knowing  that  it  is  poison,  administer  it  to  B.  in  the 
second  county,  and  B.  die  of  it ;  or  if  a  person  in  one 
county  (a)  procure  a  child,  without  discretion,  to  bum 
a  house  in  a  second,  it  is  clear  that  the  procurers  in  these 
cases  will  be  principals  in  the  felonies,  though  not  present, 
and  therefore  ought  to  be  indicted  where  the  poisoning 
or  burning  is  effected,  though  it  would  be  otherwise  if 
their  agents  were  guilty  as  principals,  since  in  that  case  the 
procurers  would  be  accessories  before  the  fact 

And  in  cases  like  these,  it  appears  clear  that  the  agency 
of  the  defendant,  in  a  foreign  county,  may  be  inquired  into 
at  common  law,  in  the  county  where  the  principal  act  is 
done,  and  that  the  poisoning  or  burning  may  be  alleged  to 
have  been  committed  by  the  principal  in  the  county  where 
the  act  was  done  by  the  innocent  agent.  And  according 
to  Kelyng,  C.  J.  where  the  act  is  of  a  transitory  (6)  nature, 
it  may  be  inquired  of  by  a  jury  though  done  in  a  foreign 
nation,  as  where  a  man  marries  one  wife  in  France  and  ano- 
ther in  England. 

(y)   An    unqualified    person  Show.  339.  for  there  he  uses 

.  standing  in  one  county,  shoots  the  engine, 
at  game  in  another,  the  offence,         {z)  1  Hale,  616.  Fost.  349. 
under  5  Ann.  c.  14.  is  committed         (a)   1  Hale,  514,  617.  Fost. 

in  the  county  where  he  stands,  349. 
2  Bum's,  J.  ed.  20.  p.  427.         (6)  Kel.  15. 
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But  where  a  transitory  act  does  not  happen  within  the 
county,  it  seems  to  be  proper  to  lay  the  fact  at  some  viVl 
within  the  county,  or  after  laying  it  at  the  true  place,  to  add 
some  vill  within  the  county.  Under  a  videlicet,  by  way  of 
venue.  In  Lady  Russers  case,  (c)  the  defendants  were 
indicted  for  a  forcible  entry,  and  for  the  forcible  expulsion 
of  the  prosecutrix  from  her  oDBce.  The  prosecutrix  held 
the  office  under  letters  patent,  by  which  it  was  granted 
to  R.  B.  for  life,  with  remainder  to  the  prosecutrix  after 
his  death,  &c.  The  indictment,  in  stating  the  title  of  the 
prosecutrix,  alleged  the  death  of  R.  B.  at  H.  in  another 
county,  ^nd  upoji  exception  taken,  the  court  of  K.  B. 
inclined  to  the  opinion  that  the  indictment  was  for  this 
cause  defective,  but  no  judgment  was  given.  But  at  aU 
events,  if  an  act  of  a  transUary  nature  be  laid  at  some 
place  within  the  county,  it  may  be  proved  to  have  been 
done  elsewhere,  and  this  even  in  case  of  an  indictment  for 
treason  [d]. 

If  goods  be  stolen  in  one  county  and  carried  into  ano- 
ther, the  party  is  guilty  of  felony  in  the  latter  county; 
since  the  legal  possession  still  remains  in.  the  true  owner, 

(c)  Cro.  L  17.    There  does  it;  but  where  the  radical  ob- 

not  appear  to  be  auy  good  rea-  jectipn  does  not  apply,  i.  e. 

son  why  an  act  of  a  transitory  where  the  matter  is  transitory 

nature  should  not  be  alleged  ^nd  may  be  inquired  of  in  ano- 

to    have    happened   where  '  it  ther  county,  it  is  Qot  easy  to 

really  did  happen;  the  objection  say  why  the  truth  s,hould  not 

against  laying  a  fact  in  a  foreign  (ippear  upon  the  record.    The 

coimty  is  in  many  instances  a  fact  is,   that  the  old  common 

substantial  one,  founded  upon  law  restraint  upon  the  inqui- 

the   incapacity  of   a  jury  to  ries  of  juries,  has  been  in  later 

make  inquiry  concerning  facts  times  much   relaxed,    though 

dehors  their  jurisdiction,  and  the  same  strictness  in  the  fona 

where  that  objection  applies,  of  pleading  has  been  retained^ 
no  form  of  pleading  can  obviate         (d)  Kel.l5. 
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Btid  ereiy  moment^s  continuance  of  the  trespais  and  felony 
amounts  to  a  new  caption  and  asportation  (e). 

Where  a  clerk  or  servant  has  received  his  master's  mo* 
ney  in  one  county,  for  which  he  has  refused  to  account  to 
the  master  in  another,  it  seems  the  (/)  indictment  should 
be  laid  in  that  county  in  which  he  refused  to  account 

The  master  residing  in  the  county  of  Middlesex,  the 
servant  received  the  sum  of  lOs.  for  him  in  the  county  of 
S. ;  upon  his  return  to  his  master,  in  the  county  of  M.,  he 
was  asked  whether  he  had  brought  the  money;  he  an- 
swered that  he  had  not  received  it,  and  in  fact  never  did 
account  for  it 

Upon  being  indicted  in  the  county  of  Middlesex,  it 
was  objected  for  the  prisoner,  that  he  ought  to  have  been 
iqdicted  in  Surrey,  and  the  question  was  reserved  for  the 
consideration  of  the  judges,  who  were  of  opinion,  ''  that 
the  indictment  was  well  laid ;  for  there  was  no  evidence 
of  any  act  to  bring  the  prisoner  within  the  statute,  until 
he  was  called  upon  by  his  master  to  account;  whea  called 
upon  by  his  master  to  account,  the  prisoner  denied  that 
he  had  ever  received  it:  this  was  the  first  act,  from  which 
the  jury  could  say,  that  the  prisoner  intended  to  embezzle 
the  money.** 

*'  There  was  no  evidence  of  the  prisoner's  having  done 
any  act  to  embezzle  in  the  county  of  Surrey,  nor  could 


(tf)  1  Hale,  507,  8.  2  Hale, 
163.  2  Haw.  c.  25.  8. 38.  East's 
P.  C.  771.  By  the  stat  59  G.  3. 
c  27.  particular  provisions  are 
made  for  facilitating  the  trial 
of  felonies  committed  on  board 
of  ves^ls  employed  on  canals, 
rirers,  and  inland  navigations. 
And  by  the  stat.  59  G.  3. 
c.  96.  provisions  of  a  similar 


nature  are  made  with  respect  to 
felonies  committed  on  stage- 
coaches, and  other  felonies  com- 
mitted on  the  boundaries  of 
counties.  See  notes  to  the  Pre- 
cedents in  Larciny  and  Appen- 
dix. 

(/)  Under  the  stat.  39  G.  3. 
C.85. 


116  iKdictmbrt. 

the  offeooe  be  complete,  or  the  prisoner  be  guilty,  within 
the  act,  until  he  had  refused  to  account  to  his  niaster''(^). 
In  the  case  of  the  King  v.  Hobson  (&),  the  prisoner  had 
received  the  money  in  the  county  of  SsAop,  and  denied 
the  receipt  of  it  to  his  master  in  the  county  of  Stafford ; 
and  when  he  went  into  the  county  of  Salpp,  he  persisted 
in  that  deniaL 

The  judges  (the  point  having  been  reserved)  were  of 
opinion,  that  there  was  sufficient  evidence  of  a  begin* 
iiing  to  embezzle  in  the  county  of  Salop,  to  make  the  o& 
fence  triable  in  that  county:  and  most  of  them  though t> 
that  the  subsequent  conduct  of  the  prisoner,  his  not  ac- 
counting to  his  master,  and  denying  the  receipt  of  the 
money,  was  evidence  to  shew  that  the  original  taking 
was  with  intent  to  secrete  and  embezzle,  and  so  to  steal 
within  the  meaning  of  the  statute,  and  the  more  so'  as 
the  act  of  secreting  was  a  negative  act;  and  some  consi- 
dered that  the  offence  was  triable  in  either  county,  as  re- 
ferable to  the  original  taking  in  the  one,  and  the  not  ac- 
counting, but  denying  the  receipt  when  called  upon  in 
the  other. 

The  rule  of  common  law  restraining  jurors  from  in- 
quiring into  facts  arising  in  another  county,  does  not  ap- 
pear to  have  been  at  any  time  so  strictly  observed  in  mis- 
demeanors inferior  to  treason  and  felony  as  in  capital 
cases;  for,  as  already  observed,  a  party  committing  acts 
constituting  a  felony  in  two  separate .  counties,  might 
have  been  indicted  of  the  misprision  in  either,  though 
the  juiy,  in  trying  the  latter  offence,  must  necessarily 
have  taken  cognizance  of  the  entire  felony  (i). 

So  it  has  been  holden,  that  a  man,  guilty  of  a  nuisance 
in  one  county  to  the  damage  of  another  county,  might 

[g]  R.  V.  Taylor,  3  B.  &  P.  (h)  1  East,  P.  C.  Addenda, 
596.  p.  24. 

(t)  Hale,  652. 


be  indicted  in  the  first  (k),  or,  according  to  Hawkins^  in 
either  county. 

So  where  A.  by  reason  of  the  tenure  of  certain  lands 
in  the  county  of  B.  is  bound  to  repair  a  bridge  in  the 
counly  of  C.  if  the  bridge,  be  in  decay,  he  may  be  indicted 
in  the  latter  county  (/). 

An  usurious  contract  having  been  tnade  in  London, 
the  lender  received  money  as  the  borrower's  agent  in 
Middlesex,  and  on  accounting  in  London  for  the  aiAount 
of  those  receipts,  deducted  the  usurious  interest.  It  w&s 
holden,  in  an  action  founded  on  this  transaction,  that  the 
venue  was  well  laid  in  London;  and  it  Ivas  intimated  by 
the  court,  that  when  a  penal  action  is  founded  on  fitcts 
arising  in  two  counties,  the  venue  ex  neceiHtate  may  be 
laid  in  either  (m). 

An  indictment  (n)  for  a  conspiracy  may  be  tried  in 
any  county,  in  which  an  overt  act  has  been  committed 
in  pursuance  of  the  original  illegal  combination  and 
design;  so  that  where  several  conspired  upon  the  high 
seas,  to  fabricate  false  vouchers  to  defraud  certain  com- 
missioners, in  Middlesex,  and  in  conseqbence  those 
vouchers  were  delivered  by  innocent  persons,  their 
agents  in  Middlesex,  the  court  intimated  an  opiiiion,  that 
the  offence  had  been  properly  tried  in  Middlesex,  in  ana- 
logy to  the  case  of  treason,  which  offence  may  be  tried 
in  any  county  in  which  an  overt  act  has  been  committed. 

So  several  defendants  were  holden  to  have  been  pro- 
perly convicted  upon  an  indictment  for  a  conspiracy, 
though  no  joint  conspiracy  had  been  proved  in  the 
county  where  they  were  tried,  but  only  ovejrt  acts  done 

{k)  Staun.  b.  2.  91.  19  £.  3.  (m)  2  T.  R.  238. 2  B.  tod  P. 

Ass.  pi.  6.  38 1.    2  Taunt.  252. 

{/)  5  T.  R.  498.  5  H.  7.  3.  (n)  R.  s.Bmac,  4  East,  164. 
tx)ntra. 
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in  consequence  of  a  general  conspiracy,  evidenced  by  va« 
rious  acts  in  other  counties  (o). 

And  in  case  of  misdemeanors^  since  all  procurers  are 
principals,  the  procurer  is  guilty  of  the  offence  wherever 
it  is  committed,  in  consequence  of  his  procurement. 

Thus  if  A.  procure  B.  to  publish  a  libel,  A.  is  liable  to 
be  indicted  (p)  in  every  county  in  which  B.  publishes 
that  libel  (q).  So  if  A.  abroad,  procure  false  vouchers  to 
be  delivered  in  Middlesex,  which  he  has  febricated  for 
the  purpose  of  fraud,  he  is  indictable  in  Middlesex  (r). 

An  action  of  scandalum  magnatum,  which  partakes  of 
the  nature  {s)  of  a  criminal  proceeding,  may  be  brought 
in  any  county,  because  the  scandal  raised  of  a  peer  re- 
flects upon  him  throughout  the  kingdom* 

Under  the  stat.  3  6.  2.  c.  26.  s.  4.  against  selling  coals 
represented  to  be  of  a  different  quality  from  what  they 
really  are,  the  offence  is  completed,  and  ought  to  be  tried 
in  the  county  in  which  they  hav^  been  delivered,  though 
the  contract  of  sale  was  made  in  a  different  county  [t). 

But  under  the  same  stat.  s.  13.  the  offence  of  filling 
sacks  with  coals  for  sale,  without  first  having  duly  mea- 
sured them  at  the  wharf  or  warehouse,  is  local,  and  must 
be  tried  in  the  county  where  the  wharf  or  warehouse  liea(ti). 

Where  time  is  an  ingredient  in  the  description  <^  the 
offence,  as  in  cases  o(  homicide,  where  to  inculpate  the 
person  striking,  the  death  must  happen  within  a  year  and 

(o)  A.  V.  Bowes  ond  others.         (u)  4  East,  385.    By  stat. 

See  4  East,  171.  31  Eliz.  c.  5.  s.  1.  relating  to 

(p)  R.  y.  Johnson,  7  East,  inforaiations  and  actions  upon 

65.  penal  statutes,  the  offence  shall 

{q)  See  also  Gtrdwood^s  case,  be  laid  to  be  done  in  the  county 

post,  and  Leach,  169.  where  it  was  done.    The  same 

(r)  R.  ▼•  Brwac,4East,  164.  is  enacted  by  21  Jac  1.  c.  4. 

(<)  Gil.  C.  P.  90.  with  respect  to  actions  by  com« 

{t)  4  East,  385.  mon  informers. 
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a  day  after  the  stroke,  or  where  a  particular  time  is  li- 
mited for  commencing  the  prosecution  by  particular  8ta«^ 
tutes,  it  is  in  general  necessary,  that  the  liability  of  the 
defendant,  in  point  of  time,  should  appear  upon  the  ftce 
of  the  indictment;  but  this  matter  will  afterwards  be 
more  fully  considered,  in  common  with  the  other  aver* 
ments  connected  with  time  (a:). 

Where  the  jurisdiction  of  the  court  depends  upon  par- 
ticular circumstances,  exclusive  of  the  offence  itself,  it 
is  frequently  unnecessary  to  aver  them  upon  the  &ce  of 
the  indictment  Thus,  though  the  common  commissicMi 
of  gaol  delivery  extends  only  to  prisoners  in  actual  cu»* 
tody,  it  need  not  be  averred  upon  the  indictment,  that 
the  defendant  was  then  in  prison  {y).  So  where  the 
crown  issues  a  commission  to  try  certain  persons  in  cus- 
tody before  a  particular  day,  the  indictment  need  not  al- 
1^  that  the  defendant  was  in  custody  before  that 
day  (z).  So  in  an  indictment  for  receiving  stolen  goods, 
under  the  statute  22  6.  3.  c.  58.  which  authorizes  the 
trial  of  the  receiver  for  a  misdemeanor,  where  the  prin- 
cipal has  not  been  convicted,  it  is  unnecessary  to  aver, 
that  the  principal  has  not  been  convicted,  though  cer- 
tainly it  is  that  negative  circumstance  which  gives  the 
court  jurisdiction  (a). 

(x)  Stowe's  case,  Cro.  J.  603.  to  whose  cuitody  he  had  before 

Doug.  235.  been  comnUttedf  ^*    And  in  the 

(y)  Berwick^scase,  Fost,  10.  case  of  Jn^Macdono/c?,  Post. 

12  Mod.  449.  59.  where  this    answer  could 

(2)  Berwick* s  case,  Post.  10.  not  be  given,  for  the  day  was 

But  note,    this  did   appear  past  at  the  time  of  tricd,^  it  was 

upon  the  record^  which  alleged  thought  fit  to  introduce  the  spe^ 

that  the  prisoner,  at  the  time  cial  averment  into    the  indicia 

of  arraignment  (which  was  be-  ment. 

fore  the   day  limited  by  the  (a)  J3ax(er*scase,  Leach,  660. 

commission)*  heing  brought  to  5  T.  R.  85.     PoUardU  case^ 

the  bar  in  custody  of  the'sheriff,  2  Ld*  Ray.  1370. 
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Where  an  indictment  b^s  been  removed  into  the  Court 
of  King^s  Bench  by  certiorari^  if  a  case  be  made  out  which 
shews  that  the  justice  of  the  case  requires  it,  the  court 
will  direct  the  trial  to  be  had  in  the  next  adjoining  coun- 
ty (&)•  As  in  the  case  of  an  indictment  against  a  county 
for  not  repairing  a  bridge,  where,  if  the  indi9tment  were 
not  removed,  part  of  the  defendants  would  be  the  jurora 
(c)«  When  this  alteration  is  made,  the  venne  remains  as 
before  (d).  By  the  stat  38  G.  3.  c  52.  if  the  venue  in  any 
indictment  or  information  be  laid  in  the  county  of  any  city 
or  town  corporate,  the  court  may,  upon  the  application  of 
either  party,  (with  .some  exception,)  direct  the  issues  joined 
to  be  tried  by  a  juiy  of  the  county  next  adjoining,  (e). 


{h)  2  Sir.  874.  4  East,  210. 
Clift,  Ent.  741.  6  T.  R.  194. 
This  is  done  upon  a  suggestion 
entered  upon  the  roll  by  leave 
of  the  court,  that  a  fair  and  im- 
partial trial  cannot  be  had  in 
the  proper  county,  7  T.  R.  735. 
But  as  this  suggestion  is  not 
traversable,  the  court  will  re- 
quire a  strong  case  to  be  made 


out  before  they  will  allow  it  to 
be  entered. 

(c)  6  T.  R.  194. 

((f)  1B1.179. 

(e)  The  applicant  must  en- 
ter into  a  recognizance  in  the 
sum  of  £40.  to  pay  the  entire 
costs.  See  the  stat.  51 G.  3.  c. 
100.  as  to  the  sentence  in  such 
case. 
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CHAP.  11. 

Of  the  Jainder  of  Parties  and  Offences. 

I.  Joinder  of  Defendants,  p.  31  to  38.  ' 
H.  Of  Offences,  p.  38  to  42. 
IIL  Of  Defendants  and  Offences,  p*  42  to  44. 

It  18  next  to  be  considered,  what  parties  are  to  be  se« 
lected  as  the  objects  of  the  charge;  and,  at  the  same  time, 
it  will  be  convenient  to  inquire,  what  offences  may,  in 
the  same  indictment,  be  charged  against  the  same  or  dif- 
ferent defendants. 

It  seldom  happens  that  an  indictment  is  defective  for 
want  of  including  a  suiBcient  number  of  parties  charged 
with  the  offence,  since,  technically  speaking,  torts  are  se- 
veral in  their  nature;  and  where  several  join  in  the  same 
criminal  act,  each  is  severally  amenable  to  justice  for  the 
consequences. 

And  even  where  a  duty  is  thrown  upon  several,  each 
individual,  so  bound,  is  responsible  for  criminal  omissions, 
as  well  as  for  criminal  acts  (a). 

There  are,  however,  some  exceptions  to  this  rule: 
thus,  an  indictment  for  a  conspiracy  cannot  charge  the 
oflTence  against  one  only,  for  the  very  nature  and  essence 
of  the  crime  exclude  the  idea  of  its  commission  by  a 
single  individual  (6).  But  the  indictment  may  allege  that 
the  defendant,  together  with  other  persons,  committed  the 
ofTence. 

(a)  B.  V.  Holland,  5  T.  R-  12  Mod.  2G2.  Com.  Dig.  In- 
61)7.  formation.  D.  7.  Salk.  593. 

(6)  Str.  193.  R.  v.  Sudhuryy 
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The  same  observation  is  applicable  to  an  indictment 
for  a  riot  [c),  where  thb  offence  must  be  alleged  to  have 
been  committed  by  more  than  one.  On  the  other  hand, 
an  indictment  may  be  defective  for  charging  too  many, 
as  where  an  indictment  for  concealing  the  death  of  a 
bastard  child,  alleged  the  presence  of  ah  accom- 
plice ((/). 

Where  a  duty  is  thrown  upon  a  body  of  people,  as  the 
inhabitants  of  a  county,  or  of  a  particular  parish,  the.  in- 
dictment must  not  be  cpnfined  to  any  smaller  class  (e) 
or  subdivision.  It  was  once  indeed  holden,  that  where 
a  parish  is  situated  in  two  counties,  and  a  road  in 
part  of  the  parish  within  one  bf  the  counties  is  out 
of  repair,  the  indictment  ought  to  be  laid  against  the 
division  of  the  parish  which  lies  in  that  county  (/); 
for  the  court  thought,  that  if  this  were  not  allowed, 
there  would  be  a  failure  of  justice;  but  it  was  after- 
wards considered,  that  the  doctrine  was  not  tenable,  and 
was  founded  in  a  mistake,  since  the  whole  parish  might, 
^by  proper  measures,  be  punished  for  the  default  (g). 

With  respect  to  the  joinder  of  several  diefendants,  in 
respect  of  the  same  or  different  offences,  it  may  be  con-^ 
sidered, 

1.  When  several  may  be  jointly  indicted  in  respect  of 
the  same  offence. 

2.  What  offences  may  be  charged  against  the  same  de^ 
fendant  in  the  same  indictment 

3.  How  far  different  persons  may  be  charged  in  the 
same  indictment  with  different  offences^ 

(c)  lb.     Co.  Litt.  s.  431.  (/)  R.  v.   JFeston,  4  Burr* 

{d)  Jane  Peafs  case.  East,     2507.    5  Burr.  2700. 
P.  C.  229.  {g)  5  T.  R.  498. ;  i.  e.  by  re- 

(e)  5  T.  R.  4984  moving  the  indictment  into  the 

Court  of  K.  B. 


Of  ieDtralfar  the  same  Offinee.  9A 

1»  The  rule  seems  to  be  well  established^  thatievera/  may 
he  jointly  indicted  for  offences  arising  wholly  out  of 
the  same  Joint  act  or  omission. 

Thus  in  the  case  (&)  of  obtaining  money  under  false 
pretences,  if  several  defendants  act  in  concert  together, 
though  the  pretence  be  conveyed  by  words  spoken  by  one 
of  tbem,  yet  they  may  all  be  jointly  indicted  under  the 
statute  (t). 

So  several  persons  have  been  convicted  under  the 
Black  Act  for  a  shooting  at  the  prosecutor  by  one  of 
them,  and  though  they  were  all  jointly  charged  with  the 
single  act,  the  indictment  was  holden  to  be  good  by  all 
the  judges  (iX 

So  where  several  join  in  a  conspiracy  to  give  an  untrue 
verdict  (i),  or  join  in  a  suit  in  the  admiralty  on  a  contract  on 
land  (m),  or  commit  a  joint  trespass  (it)  upon  two  persons, 
or  are  jointly  concerned  in  the  publioation  of  the  same 
libel  (o)»  So  the  husband  and  wife  may  be  joined  for 
the  tame  treason,  murder,  trespass,  or  nuisance  [p].    So 

{h)  R,  V.  Young^  3  T.  R,  under  the  coercion  of  her  hus- 

^*  band,   KeL  31.    But  an  indict*- 

(t)  30  G.  2.  0.  24.  ment  maybe  good,  though  it  aU 

[k)  See     the     Coalheaoers^  lege  that  the  husband  and  wife 

caie,  Leach,  76.  d76«  396.  and  jointly   committed    any  other 

3  T»  R.  105.  felony ;  for  the  coverture  does 

(I)  2  Haw.  c.  25.  s.  89*  not  warrant  more  than  z  prima 

(m)  2  Haw.  c.  25.  s.  89.  faoie  presumption,  that  the  wife 

(«)  1  Sallu  384.   JL  v.  Bei^  acted  under    control.    See    I    "' 

fdd^  2  Burr.  984.    R.  v.  Clen^  Hale,  51 C.  and  R.  v.  Hughes,  ^c. 

c'm,  Str.  870.  contra.  Russel,  1478*  And  the  husband 

(o)  2  Burr.  984.  may  be  convicted  and  the  wife 

(p)  Salk.  385.  Kel.  31.    In  acquitted,  upon  the  preaump^ 

Inu^Iary  and    other  felonies »  tion  of  her  husband's  coercion* 

except  murder,  if  the  wife  be  See  27  Assl  40'.  Fitz.  Coron« 

pfcsmt,  she  is  presumed  to  act  160. 2.  E.  3.  Staunf.  P.  C.  f.  26| 
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two  tnay  be  jointly  indicted  for  extortion  {q)^  or  f 
omission  of  a  joint  duty  (r),  for  the  joint  keepiii 
gamins'-house  (^),  the  unlawfnl  bunting  and  ca 
away  of  deer  (/).  So  two  raay  be  jointly  convict 
naintenance  (t/).     . 

But  in  aH  such  cases,  with  the  exception  of  conspi 
riot^  &c.  though  several  defendants  be  jointly  indictee 
each  might  have  been  severally  charged ;  and  the  r 
the  same  where  a  duty  is  thrown  upon  a  body  of 
sons,  for  each  is  severally  liable  for  omissions  as  we 
acts  (x),  and  consequently,  though  several  be  cha 
jointly  in  the  same  indictment,  some  may  be  convi 
and  the  rest  acquitted,  for  the  law  looks  upon  the  cbi 
as  several  against  each  (y). 

And  the  rule  holds,  though  the  parties  concurrini 
the  same  act,  be  guilty  of  offences  which  difier  in  deg 

Thus  if  a  wife  join  with  a  stranger  ia  the  murder 

her  husband,  they  may  be  jointly  indicted,  though 

wife  be  guilty  of  petit  treason,  the  stranger  of  mun 
only  (s). 

And  the  offence  may  be  alleged  to  have  been  coi 
mitted  jointly  by  all  whom  the  law  considers  as  prin< 

Kel.  37.  1  Hale  45. 516.  Easfs  [q)  1  Salk.  382. 

P.  C.  559.    1    Hale,  45,  46.  (r)  5  T.  R.  498.  ^ 

Kel.   37.     The    husband   and  («)  2  Haw.    c.   25.   s.    8! 

wife  were  charged  in  the  same  10  Mod.  335.    2  Hale,  174. 

indictment  and  convicted ;  the  [t)  2  Haw.  c.  25.  s.  89; 

wife  as  a  principal  felon,  the  (h)  1  Vent.  302. 

husband  as  an  accessory  before  (x)  IL  v.  HoUond,  5  T.  R 

the  fact,  R,  v.  Morris  and   his  607. 

wife,  Leack  1096.     The  wife  (y)'  2  Haw.  c.  25.  s.  89. 

may  he  convicted  ina  summary  (z)  FosU  329.  2  Hale^  165. 

way*  before   two  magistrates, 

without    the   husband,   R  .v. 

Cro/tt,  2Str.  1120. 
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psia  in  tbe  comminioQ  of  ^y  offence;  and,  therefore^ 
in  the  caaes  of  high  trenon,  petit  larcinj,  mayfiem,  and 
all  miflderaeanora  inferior  to  felony,  the  act  of  one  being 
in  law  the  act  of  the  rest,  they  may  all  be  charged  jointly 
with  the  commission  of  the  offence  (a). 

In  caaea  of  felony,  where  sereral  are  present,  some  com- 
mitting the  act,  the  others  aiding'  and  abetting,  the  latter : 
may  be  cbai^ged  either  as  principals  or  as  abettors  (&). 
A.nd  where  a  statute  creates  a  new  felony,  it  possesses  all 
the  incidents  to  a  felony  at  common  law,  and  therefore 
makes  all  the  aiders  and  abettors  principals  (c). 

Where  several  are  gnthy  of  different  felonies  in  respect 
of  the  same  transaction,  though  the  act  cannot,  unless  they 
be  all  present  actually  or  constructively,  be  jointly 
charged,  yet  it  is  the  common  practice  to  join  the  princi- 
pal and  his  accessories  before  ~  and  after  the  fhct,  in  the 
flame  indictment  (d). 

Several  present  at  the^death  of  n  man  may  be  charged 
with  different  degrees  of  homicide  in  the  same  indict- 
ment: thus,  if  A.  with  malice  abet  B.,  who  gives  the  blow 
wUhoui  malice^  it  is  muMer  in  the  former,  and  but  man« 
fliaughter  in  the  latter,  and  so  it  may  be  chaiged  in  the  in- 
dictment (e). 

But  if  the  bill  charge  both  with  murder,  and  the  grand 

juiy  find  it  murder  in  one,  and  but  manslaughter  in  the 

other,  there  should  be  a  new  bill  for  manslaughter  against 

tbelaat(/). 

But  unless  the  offence  arise  wholly  out  of  the  same  joint 

(o)  i?.v.^oAiiwn,7East,65.         (c)  3  Buls.  206.     2  Haw. 

4  BL  Com.  36*  1  Hale,  615.  c.  29.  s.  7.    Taylor  and  Shaw's 

[h]  Vide    the    CoMeaoera*  case.  Leach,  398.     MackallyU 

caie.  Leach,  78.  case,  9  Co. 

(c)  b.  (/)  3  Buls.  206. 

(c^  2  Hade,  173. 

n5  • 
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36  INDICTMENT.— Jbincfer* 

act  or  omission,  the  rule  fails.  Thus,  if  several  j 
work  at  a  trade  within  the  statute  of  Elizabeth  (^j 
cannot  be  jointly  indicted;  for  the  want  of  qualific 
by  servipg  an  apprenticeship,  occasions  the  crime, 
that  defect  is  several  in  its  nature  and  confined  to  eac 
So  several  cannot  be  jointly  indicted  for  the  same 
jury  (t),  nor  as  common  scolds  (ft),  nor  for  the  same 
retry  (/),  nor  for  the  non-repair  of  the  street  before 
houses  (m).  And  a  misjoinder  of  this  kind  is  fatal  ii 
rest  of  judgment  (n),  and  would  be  equally  objectioi: 
on  demurrer.    ' 

Kingston  (o)  and  eight  others  were  indicted  for  a  j 
contempt  in  disobeying  an  order  of  sessions,  directing 
payment  of  certain  costs  by  commissioners,  of  whom 
defendants  were  nine.  The  first  count  alleged,  that 
tice  of  this  order  had  been  served  upon  four  of  the 
fendants  named  in  the  indictment,  and  also  upon  a  fi 
commissioner,  who  was  not  included  in  the  indictmei 
and  then  charged  those  four  and  two  others  jointly  wi 
the  contempt  in  refusing  to  obey  the  order.  And  upi 
a  general  demurrer  it  was  held,  that  the  count  was  bac 
because  it  charged  six  with  the  contempt,  four  only  ha 
ing  been  personally  served,  and  that  it  was  necessary  l 
allege  a  personal  service  upon  all  who  should  be. charge 
with  the  .contempt. 

Where  several  are  concerned  in  executing  the  sam 
treasonable  design  or  conspiracy,  it  is  desirable  to  includ* 
them  all  in  one  indictment 

(g)  5Eliz.  c.  4.  (il)  Str.  921. 

(h]  1    Salk.  382.     1   Vent.  .     (/)  Str.92I, 
302.     2  Roll.  81,  (m)  2  Haw.  c  25.  s.  89. 

(i)  R.  v.  Phillips,  Str.  921..        (n)  Str.  921. 
3  Leon.  230.  Salk.  382.  6  Mod.         (o)  8  East,  41. 
24. 
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In  the  reign  of  Charles  the  Second,  Sir  Geoffery  Palmer, 
attom^-generaly  being  directed  to  proceed  against  Mes- 
senger and  others,  who  had  conspired  to  pull  down 
bawdy-houses,  &c.  proceeded  by  four  separate  indict- 
ments ;  and  with  this  Kelynge,  C.  J.  found  fault ;  because 
by  that  means,  he  said,  the  king*s  evidence  would  be 
broken,  whereas  if  all  had  been  put  into  one  indictment, 
the  evidence  as  to  the  main  design  would  have  been  en- 
tire against  all ;  and  then  the  assembling  in  several  places 
to  the  same  intent,  had  made  the  matter  more  foul,  and 
would  have  been  aptly  given  in  evidence  against  all  to  the 
same  jury  (p). 

Since  eveiy  offence,  though  jointly  charged,  is  in  la\if 
the  several  offence  of  each  defendant,  it  follows,  that  one 
or  more  may  be  convicted  upon  a  joint  indictment,  and 
the  rest  acquitted  (9). 

And  so  it  should  seem,  that  in  some  instances,  defen- 

(jp)  Though  several  be  jointly  challenged  by  one  mast  be  with- 
iodict^  for  the  same  crine,  yet  drawn  as  to  all ;   because,  the 
the  indictment  is  several  against  pannel  being  joint,  a  juror  can- 
each;  and,  except  in  an  indict-  not  be  withdrawn  as  to  one  and 
meat  for  a  conspiracy,  riot,  &c.  serve  as  to  another,  2  Hale, 
they  may  be  put  severally  upon  268.    9  E.  4,  27.    Plow.  Com* 
their  trials,  Kel.  9.    And  if,  in  100.     But,  in  such  case,  the 
such  case,  some  ofthem  be  found  pannel  may  be  severed,   and 
guihy  by  one  jury,  this  is  no  the  same  jury  returned  between' 
cause  of  challenge  to  the  rest,  the  king,  and  every  one  of  the 
for  the  crime  of  each  is  several ;  prisoners,  and  then  they  are  to 
one  may  be  guilty,  and  not  an-  be  tried  severally,  and  the  chal- 
other,  and  the  jury  are  to  give  lenge  by  one  prisoner  will  not 
their  verdict  upon  the  particu-  disable  the  juror  as  to  the  rest, 
hr  evidence  against  each,  KeU  Kel.  9. 

'9.   Where  several  prisoners  are         (q)  Kel.  9.;  except  in  cases 

put  upon  one  jury,  and  sever  of  riot  and  conspiracy,  Str.  193. 

in  their  challenges,  the  juror  194.    Com.  Dig.  Inf.  D.  7. 


dante  jointly  indicted  may  be  convicted  of  ofieoces  d  i 
in  degree :  for  as  two  may  be  indicted  jointly  for  the 
of  a  third,  though  it  be  petit  treason  in  the  firsts  an 
murder  or  manslaughter  in  the  second  {r),  as  alleg 
the  indictment,  and  as  in  a  joint  indictment  it  xn 
laid  as  murder  in  one,  and  but  manslaughter  in  the  c 
there  seems  to  be  no  reason  why  the  juiy^  u^here 
are  jointly  charged  with  murder,  should  not  find 
guilty  of  murder  and  the  other  of  manslaughter,  sh 
the  evidence  warrant  such  a  conclusion.  .  It  was  bol\ 
indeed,  in  Turners  case  (^),' where  several  were  joii 
indicted  for  a  burglary,-  that  the  jury  coujd  aot  i 
one  guilty  of  burglary  and  the  other  of  larciny  only; 
there  the  rery  nature  of  the  case  precluded  such  afindii 
for  the  evidence  was  the  same  as  to  all.  But  upon  a  jo 
indictment  for  petit  treason,  if  it  turned  out  that  one  c 
fendant  was  servant  to  the  deceased,  and  the  other 
stf^'nger;  or  if,  upon  a  joint  indictment  for  murder,  it  aj 
peared,  tliat  he  who  abetted,  acted  of  malice  prepense,  bi 
that  he  who  struck  did  not  maliciously  strike,  the  finding 
the  parties  guilty  of  offences  differing  in  degree,  would  nO 
be  inconsistent  And  in  the  case  of  burglary,  if  it  ap' 
peared  in  evidence  that  one  of  the  prisoners  who  had  as- 
$isted  in  the  removal  of  the  goods  had  been  a  stranger  to 
the  breaking  in,  and  had  taken  no  part  in  the  transaction 
.until  after  the  breaking  had  been  accomplished;  there 
seems  to  be  no  satisfactory  reason  ^hy  the  jury  should  not 
find  according  to  the  fact,  and  why  separate  judgments 
should  not  be  pronounced  just  as  if  the  prisoners  bad  been 
separately  tried  and  convicted. 

(r)  Fost.  106.  329.  Com.  Dig.  Ind.  F.  (*)  1  Sid.  I7h 
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n.  Of  charging  seoeral  offences  against  tit^  same  defen^ 
danL 

If  several  felonies  be  charged  (0  against  a  prisoner  in 
the  same  indictment,  it  is  no  objection  either  upon  de« 
murrer,  or  in  arrest  of  judgment;  for  on  the  face  of  an 
indictment,  every  distinct  count  imports  to  be  for  a  dif- 
ferent offence.  But  if  it  appear,  before  the  defendant  has 
pleaded  or  the  jury  are  charged,  that  he  is  to  be  tried  for 
separate  oflfenoes,  it  has  been  the  practice  for  judges  to 
quash  the  indictment,  least  it  should  confound  the  pri- 
floner  in  bis  defence,  or  prejudice  him  in  bis  challenge  of 
the  jury:;  for  he  might  object  to  a  juryman's  trying  one 
of  the  offences,  though  he  might  not  object  to  his  trying 
the  other.  But  if  the  joinder  of  two  distinct  felonies  be 
not  discovered  before  the  prisoner  has  pleaded,  the  court 
in  its  discretion  may  put  the  prosecutor  to  elect  (u)  on 
which  he  will  proceed. 

But  if  no  more  than  one  transaction  be  given  in  evi- 
dence, as  that  the  prisoner  at  one  and  the  same'time  ut- 
tered a  whole  bundle  of  forged  Bank  receipts,  the  court 
will  not  put  the  prosecutor  to  his  election  [v). 

But  though  two  different  felonies  ought  not  to  be  irv- 
cluded  in  the  same  indictment  against  the  same  defendant, 
yet  the  same  act  may  be  charged  as  a  differ^it  offence  in 
different  counts  (x).  Thus  a  count  for  a  robbery  has  been 
joined  with  another  for  stealing  privately  from  the  per- 
il) 8  East,  41.  East,  P.  C.  132.  IL  v.  Kingstwi^  8  East, 
515.    Per  BuUer,  3  T.  R.  106.     41. 

2  Hak^  173.  contra,  dtes  21         (v)  R.  v.  Thtmas^  East.  P. 
E.4^  C.  934. 

(tt]  3  T.  R.  106.  Leach,  ^)  Leach,  566.  ThMnpson's 
568.531.  H. V.Jones,  2Cainp»     case,  East.  P.  C.  515. 
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son  (y) ;  and  Lord  Hale  speaks  of  a  bill,  containing  two 
ofTences^^  as  bui^Iary  and  theft,  forcible  entry  .and  de- 
tainer as  usual  in  practice  (2).  And  it  is  th.e  common 
practice  to  charge  the  forgery  of  a  bill  or  note,  and  the 
uttering  of  it  with  a  guilty  knowledge  in  different  counts  of 
the  same  indictment.  So  a  count  for  embezzling  Bank 
notes  may  be  joined  with  a  count  for  larciny  {a)* 

A  prisoner  may  be  indicted  for  petty  treason  and  mur- 
der at  the  same  time,  and  may  be  found  guilty  of  the  mur- 
der and  acquitted  of  the  treason  (b). 

If  the  special  description  of  the  offence  in  the  indict* 
ment  include  a  more  general  offence,  the  prisoner  may 
be  found  guilty  of  the  latter  and  acquitted  of  the  former. 
Thus  if  an  indictment  for  buTglary  be  laid  with  a  felony 
to  the  amount  of  AOs.,  the  prisoner  may  be  acquitted  of 
^  the  burglary,  and  be  found  guilty  of  stealing  in  the  dwell- 
ing-house to  the  amount  of  40^.  (c). 

So  under  an  indictment  for  buiglariously  breaking  in 
and  stealing,  the  charge  may  be  modified  by  shewing  a 
stealing  without  any  breaking  in  (d). 

So  under  an  indictment  for  stealing  in  a  dwelling-house 


(y)  Leach,  531.    Qu.  whe- 
ther this  be  consistent  with  the 
oath  of  a  grand  juror? 
.    (2)  2  Hale,  163,  173.     YeU 
99k     Ford*s  case. 

(a)  jR.  V.  JohTisotij  3  M.  & 
S.  539.  See  the  precedent  in- 
fra. 

(6)  Leach,  512.  Fost.  328. 
106.     10  Su  Tr.  36. 

(c)  Leach,  102.  816. 

(cQ  Leach,816t    But  u[»  such 


case  an  acquittal  of  the  larciny 
would  amount  to  an  acquittal 
of  the  burglary ;  for  though  the' 
allegation  of  the  theft  be  a  suf- 
ficient allegation  of  the  feloni- 
ous intention,  yet  when  acquit- 
ted of  that,  the  matter  stands 
as  if  he  had  been'  indicted  for 
the  breaking  without  any  felo- 
nious intent*  See  1  Hale,  560. 
EaFt,  P.  C.  348.  518,  1  Sid, 
171. 
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and  putting  in  fear»  the  prisoner  may  be  conyicted  of  a 
simple  larciny  («)• 

And  in  general  whesoerer  an  offence,  as  described  in 
the  indictment,  is  made  up  partly  of  facts  ai^d  circum- 
stances which  constitute  a  less  aggravated  offence,  and 
partly  of  circumstances  peculiar  to  itself,  the  defendant 
may,  if  the  evidence  warrant  such  a  conclusion,  be  found 
guil^  of  the  more  simple  and  acquitted  of  the  more  seri- 
ous offence.  So  that  where  the  indictment  charges  the 
defendant  with  petit  treason,  he  may  be  found  guilty  of 
murder,  or  of  any  inferior  species  of  felony,  the  treason  be- 
ing a  circumstance  of  aggravation  of  which  the  defendant 
may  be  acquitted,  and  yet  found  guilty  of  the  substantial 
part  of  the  charge  (/  )• 


(e)  Leach,  771. 

If)  Post.  328.  1  Hale»  378, 
449;  2  Hale,  184, 302.  2  Haw. 
c  47. 8.  8.  Radboume's  case. 
Leach,  513.  2  Haw.  c.  23.  t. 
95. 

But  the  converse  of  the  pro- 
potitioti  18  not  so  clear,  for, 
\fj  thargii^  the  defendant  with 
murder,  where  the  facts  amomit 
to  petit  treason,  he  is  barred  of 
his  right  to  a  peremptory  chal- 
lenge of  thirty-five,  and  the 
judgments  are  different;  and, 
on  this  account,  Mr.  Justice 
Foster,  though  he  was  satisfied 
that  petit  treason  and  murder 
are  in  law  but  one  offence,  said, 
that  if,  on  an  indictment  for 
murder,  the  prisoner  appeared 
to  have  been  guilty  of   petit 


treason,  it  would  not  be  advis- 
able to  direct  the  jury  to  ac- 
quit, least  the  defendant  should 
afterwards  plead  auter-foiits  ao- 
quitf  but  that  he  (if  the  case 
occurred)  should  discharge  the 
jury  of  that  indictment,  and 
direct  a  fresh  one  to  be  pre« 
ferred,  Fost.  328. ;  and  see 
the  case  of  Swan  and  Jeffmes^ 
Post.  304.  So  if  the  indict^ 
ment  charge  a  misdemeanor 
below  felony,  and  the  offence 
upon  trial  appear  to  be  felony, 
it  seems  the  defendant  ot^ht 
not  to  be  found  guilty  of  the 
misdemeanor,  but  should  be  in- 
dicted afresh  for  the  felony. 
See  R.  v.  Cross,  12  Mod.  520. 
634. 


So  m  iBMi  indict^  for  murder  «aay  be  acquitted  <Kf  tbe 
murder  and  found  guilty  of  manslaughter,  because  man- 
Blaughter  ib  included  in  the  charge  of  murder,  Tbe  of- 
ibnces  differ  only  in  the  circumstance  of  malice  prepense, 
which,  taken  from  a  charge  of  murder,  reduces  it  to  man- 
slaughter, and  added  to  circumstances  amounting  to  man- 
AlftBgbter,  constitutes  murder  (g).  And  for  this  reason  it 
is  in  many  instances  nmnecessary  to  subjoin  to  a  special 
4couB^  describing  the  aggraoated  ojfence  other  counts, 
"which  difier  <xily  in  the  amission  ^f  the  particular  aUegon 
tiens  m  which  the  aggravation  consists  (A). 

BmA  tbe  above  rule  must  be  understood  with  this  lirai- 
tation,  that  a  charge  of  felony  cannot  be  modified  into  a 
misdemeanor,  since  the  defendant  would  tberefby  lose  the 
benefit  of  full  counsel,  of  a  copy  of  the  indictment,  and 
trf  a  special  jury  (i).  Judgment,  therefore,  cannot  be  pro- 
nounced as  for  a  trespass,  where  the  defendant  has  been 
convicted  of  stealing  that  which  is  not  the  subject  matter 
of  felony  (fc). 

So  if  the  indictment  charge  a  felony,  and  the  facts 
found  by  a  special  verdict  amount  to  a  misdemeanor  only, 
judgment  cannot  be  given  as  for  a  trespass  (/)•  And  if 
two  be  indicted  for  felony*  and  it  turn  out  to  be  felony  in 
one;  and  but  trespass  in  tbe  other,  the  latter  is^intitled  to 
an  acquittal  (m). 

And  it  is  improper  to  prefer  two  indictments  at  the 

ig)  Post.  328.  .    {k)  J2.v«  JTestbwr,  Str.  1133. 

{h)   E^n  though  the  special     2  H.  7. 10.  b.  contnu  KeL  29. 
count  conclude  i^ainst  the  sta-    2  Haw.  c.  47.  s.  8. 
•tote.    See  tit.  Ind.  on  Statute.        {£j  ib. 

(»)  Lea«*,   15.    Vid.    Cio.        (m)  2  Haw.  c  47.  s.  8. 
Can  332.    Cro.  J.  '497.    Kel, 
29.      R.  V.  Scholefieldy  C^d. 
401.     1  And.  351. 


same  time  4br  tliewnie  act,  oae  l^iiig  it  as  a  fekmy,  end 
tbe  «ther  as  a  miscfemeajiOtr  i(it)* 

And  dioce  difierentJaclgraentB  ate  required,  it  aeesoi 
that  the  joinder  of  a  count  for  a  fdony,  with  aaotber  for 
a  jBisdemeanor,  would  be  holden  to  be  bad  upon  demur'* 
rer,  or  after  a  general  verdict,  upon  motioii  in  arrest  of 
judgment  (o).  But  it  is  bo  objection  to  an  iadictmenty 
that  it  chaiiges  different  nusdeiaeaDOfs  upoo  tfie  d^ea- 
daat  in  different  counts,  for  the  JudgiBent  is  of  the  s^ns 
(p)  nature.  ^«d  the  joinder  is  good  although  the  ittdi^ 
B^t  for  one  of  theoffeaces  be  positive,  aad  tbe  judgment 
for  tbe  other  discretionary  (9). 

» 

IIL  Of  the  Joimkr  ^f  different  Persons  and  different 
Offences. 

Bat  though  fui  indictment  would  be  vaciauB  which  al«< 
l^ed  that  several  persons,  jointly,  committed  aoofSeao^ 
which  fi^om  its  nature  must  bave  been  the  sevei^l  offeace 
of  each ;  yet  it,  in  the  same  indictment,  as  found  \nff  tbe 
grsod  j«ry,  several  qff^enaes  be  alleged  to  have  beea  qomi 
knitted  by  several  persons,  no  advantage  it  seems  can  bfi 
taken,  either  upon  demurrer  or  in  arrest  of  judgvneiit, 
though  the  couit  will,  in  its  discretion,  either  quaah  Ibe 
indiotnieat  altogether^  or  mtc  auch  oieasoins  as  -shall  ob^ 
Tiate  any  inconvenience  (r)  to  the  defendants  wjucii  nigbt 
otherwise  mse.  For  the  duugj&g  tbe  offences  to  (have 
been  committed  severaUy,  makes  each  such  cbarge  a  ^a* 

« 

parafee  indictment.    And  thougk  there  are  instances  -where 
indictments  have  been  quashed  fat  cfaargiflg  sevefalof- 

(«)  Doron'nrase,  Leach.^OS,  {q)  R.  v.  Ddrley  H^^  4  Bast, 

(o)  3  T.  R.  108.  174^ 

Ip)  3  T.  R.   108.    2  Burr.  (r)  3  T.  R.    106.      R.  r, 

%4.    8  East,  4^1.   R.y,JotKSf  Kingston^  8  East,  46. 
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fenced  to  have  been  committed  by  seveFal  persons,  as 
against  several  officers,  quod  colore  officiorum  suarum  se^ 
paraliter  (i)^  extorsive  ceperunt,  ^c. ;  yet  there  are  a  great 
number  of  authorities  which  shew  that  an  indictment 
chaining  the  offences  to  have  been  committed  separaliier, 
would  be  good. 

Thus,  though  an  indictment  against  four  persons  for 
erecting  four  several  inns,  and  selling  victuals  to  travel- 
lers ad  commune  nocumenium  (t),  was  quashed,  yet  it  was 
for  want  of  alleging  that  they  did  the  acts  separaliter, 
which  would  have  made  the  charges  as  several  indict- 
ments. 

And  according  to  Lord  Hale  [u),  **  It  is  common  expe- 
rience at  this  day,  that  twenty  persons  may  be  indicted  for 
keeping  disorderly  houses,  and  they  are  daily  convict  upon 
such  indictments,  for  the  word  separaKter  makes  them  se- 
parate indictments.'* 

But  it  seems,  that  to  warrant  such  a  joinder  in  the  same 
indictment,  the  offences  must  be  of  the  same  nature,  and 
such  as  will  admit  of  the  same  plea  and  the  same  judg- 
ment (x)» 

It  does  not  appear  to  have  been  allowable  to  join  chains 
of  different  felonies  against  different  persons,  in  the  same 
indictment,  unless  such  felonies  arose  out  of  the  same 
transaction. 

But  where  the  felonies  have  been  immediately  connected, 
as  in  the  case  of  a  principal  and  his  accessories,  either  be- 
fore or  after  the  offence,  it  has  been  the  usual  course  to 
include  them  in  the  same  indictment  (y). 

{s)  2  Hale,  174.  (u)  2  Hale,  174,  3  T.  R.  106. 

(f)  2  RoU.   Rep.    345,  and  (x)  8  £ast,  46.  2  Hale,  174. 

per  Lawrence,  J.  8  East.  47.  2  3  T.  R.  106.  2  Camp.  132^ 

Hale,  174.  {y)  2  Hale,  173« 
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CHAP.  III. 
ty  the  Description  of  the  Defendant. 

1.  At  common  Law. 
II.  Under  the  Statute  of  Additions,  p.  47. 

1.  At  common  law  it  seems  to  have  been  sufficient  to 
flescribe  the  defendant  by  his  christian  and  surname,  un- 
less he  was  of  the  degree  of  a  knight  or  some  higher  dig- 
nity,  in  which  case  the  name  of  dignity  (a)  was  required 
to  be  added  to  the  name  of  baptism  and  surname  (&)»  or  in 
case  of  nobjlity,  to  supply  the  place  of  the  surname. 
And  if  he  were  indicted  in  respect  of  his  office  (c),  an  ad- 
dition of  his  office  was  necessaiy.  With  respect  to  the 
name  of  the  party,  there  is  much  doubt  in  the  books, 
whether  certainty  of  both  christian  and  surname  was  re- 
quired in  an  indictment. 

According  to  some  authorities,  the  defendant  was  bound 
to  answer  to  an  indictment  for  feleny,  though  his  name  of 
baptism  was  mistaken  (d). 


[a]  11  H.4.40.  Com.  Dig. 
Ind,  G.  1.  2  Ins.  665,  666. 
10  R  4.  16.     IIH.  6.  11. 

(6)  2  Ins.  665,  666. 

(c)  Com.  Dig.  Ind.  G.  1. 

{d)  Lord  Hale  (2  Hale,  238.) 
considers  this  as  the  better  opi-*- 
nion,  amd  cites  1  H.  5.  5.  and 
3  H.  6.  26. 

But  the  case  1  H,  5.  5.  is  not 
a  direct  authority  for  this  pur- 
pose, for  there  the  misnomer 
was  of  the  surname,  and  not  of 


the  name  of  baptism.  Hank- 
ford,  justice,   held,  generally, 

« 

that  misnomer  could  in  no  cote 
be  pleaded  to  an  indictment  for 
felony.  In  3  H.  6.  26.  there  is 
nothing  more  than  an  obiter 
dictum  by  Rolfe  the  counsel, 
and  this  is  directly  contrary  to 
the  Abbot  of  Cblchester^s  case, 
11  H.  4.  41.  See  Grcrard**  case, 
2  Hale,  237.  2  Haw.  c.  25.  s. 
68,  69. 
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According  to  others,  no  advantage  could  be  taken  of  a 
mistake  in  tbe  surname  (e),  though  there  might  of  a  mis- 
take in  the  christian  name  (/)• 

But  Lord  Hale  was  of  opinion  that  it  was  safest  to  allow 
a  plea  of  misnomer  of  either  christian  name  or  surname  (g). 
And  it  is  difficult  to  conceive  why  the  one  should  not  be 
allowed  as  well  as  the  other ;  the  reason  of  requiring  cer« 
tainty,  in  either  case,  is  in  order  to  identify  the  party 
arraigned  or  outlawed  with  the  person  against  whom  the 
indictment  is  found,  for  which  purpose  certainty  in  both 
cliristian  and  surname  is  material,  of  the  latter  indeed 
more  than  the  former,  smce  tKere  is  a  greater  variety  of 
surnames  than  of  names  of  baptism ;  and  therefore  the 
former  serve  to  identify  with  greater  precision  than  the 
latter. 

In  a  recent  case  it  was  holden,  that  one  indicted  for  a 
midemeanor  might  plead  that  his  name  was  Shakespeare, 
and  not  Shakepeare,  for  the  latter  is  not  idem  sonant  (A). 

And  it  has  been  holden  that  a  person  cannot  have  two 
christian  names,  and  therefore  an  indictment  was  quashed 
which  described  the  defendant  by  the  name  of  Elizabeth 


.  («)  1  H*  5.  56.  Staunf.  P.  C. 
1.  3.  c.  18.  f.  182. 

'  (/)  2  Haw.  c.  25.  68,  69. 
UH.4.40.  2  Hal.  238.  Lay- 
er'AcasB,6St.Tr,  237. 

Bf  aa  act  of  attainder,  1  G. 
U  it  wa&  enacted,  that  if  Major- 
Gsnoral  Thomas  Gordon,  Laird 
of  A^chintoule,  should  not  ren« 
dex  himself  brfore  such  a  day, 
hs  should  be  attainted  of  high 
treason.  Major-General  Gor- 
don's christian  name  was  Alex* 


ander ;  and  all  the  judges  held, 
that  if  Alexander  Grordon,  upon 
such  an  attainder,  had  been 
brought  to  tbe  King's  Bench 
bar,  and  had  made  this  matter 
appear,  the  court  could  not 
have  awarded  execution  against 
him.  n  P.  WiUs.  617.  See 
Lord  Pitsligo's  case.  Post.  79. 

ig)  2  Hale,  176. 

[h]  R.  V.  Shakupearet  10 
East,  83. 
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Newman,  aUas  Judith  HMCock(r).  But  the  defeodael 
may  be  descxibed  by  a  second  suroaBie  if  it  be  laid  under 
an  aUas^  for  a  mao  may  be  known  by  two  Sttroames  (k)p 

If  the  defendant,  in  an  appeal  or  indictment,  plead  mi»- 
nomer  of  his  swnap^e,  the  plaintiff  or  the  king  may  aver 
que  conus  per  Tun  nosme  et  Fautre  (/)•  But  Itttie'advan* 
tage  is  gained  by  a  plea  (^  this  nature :  since,,  aa  will  alter- 
waids  be  seen,  the  defendant  must  in  his  plea  set  fartb  his 
real  nam€»  ufKXi  which  a  new  indictment  may  be  founds 
which  win  conclude  him  (in)* 

But  in  some  instances  an  indictment  at  common  famr  is 
good,  witboul  naming  any  person  certain^  as  if  it  state  an- 
highway  to  be  out  of  repair  through  the  defauk  o£  the  in* 
hjdxtaats^  without  naming  them  {n)^ 

11.  Under  the  statute  of  additions. 

To  prevent  the  iaconvenieace  of  mistaking  one  person  tot 
another,  which  might  frequently  arise  were  the  parfy  to 
be  described  by  h^  name  only  (a),  the  stat  1  H.  5-  c.  5w 
enacts,  that  in  all  appeals  and  indictments  (p),  in  which 
the  exigent  shall  be  awarded,  to  the  names  of  the  defen- 
daats*  additions  shall  be  made  for  their  estate,  or  degree^ 
or  mifMry^  or  of  the  towns ^  hamlets^  or  pfaeesy  and 
CMMties,  of  which  they  were  or  be,  or  in  which  Uiey  be 
or  were  conversant ;  and  then  directs,  that  if  these  addi- 
tions be  omitted,  any  outlawry  pronounced  on  the  pro- 

(f)  1  Ld.  Ray.  562.   tamen  (n)  2  Roll.  Ab.  79. 

qu.  and  vid..6  Mod.  116.    1  {0)  21  E.  4.  72.  2  las.  670. 

Camp.  479.  l.Chitty'sCrim.L.  2  Hale,  iff 6.    2  Haw.  c.  23. 

p.  202.  s.  105. 

{k\  SempU*t  ease.    Leach,  (p)  Presentments  are  within 

469.    1  H.  7.  28.  Bra  Misno.  the  statute,  although  they  are 

47.  not  meiftioned  in  it.      Burr. 

(I)  1  H.  7.  29.   2  Hale,  238.  2556.  Leon.  200. 

(m)  2  Hale,  238. 


48  tNDICTMftNT. 

cesfl  shall  be  bad,  and  that  before  the  outlawries  pnv» 
nounced)  the  said  writs  or  indictments,  shall  be  abated  by 
the  exception  of  the  party  wherein  the  said  additions  be 
omitted. 

Under  this  statute  it  hais  been  holden,  with  respect  to 
estate  or  degree,  that  these  two  words  are  of  the  same 
signification,  comprehending  the  nobility,  clergy,  gradu- 
ates in  any  professsion,  and  those  under  the  degree  of  no- 
bility, as  yeoman,  &c.  (9) ;  that  the  party  must  be  de- 
scribed by  his  present  estate  or  degree  (r) ;  and  therefore, 
to  describe  him  as  nuper  armiger,  t^c.  is  insufficient.  That 
he  cannot  be  described  by  any  dignity,  which  he  holds  in 
any  nation  except  England  [s] ;  yet  it  has  been  said,  that 
an  Irish  bishop  may  be  described  by  the  addition  of  his 
diocese  {t). 

The  degree  of  serjeant  at  law,  is  a  good  addition  [u) ; 
so  for  a  man,  esquire,  gentleman  (a*),  yeoman  (^),  and  la-- 
bourer,  are  good  additions ;  but  burgess  (x),  citijSen  (a), 
and  servant  (6)  are  too  general. 

The  defendant  may  be  described  by  his  dignity  by  crea- 
tion (c),  as  earl ;  by  his  name  of  dignity,  as  garter  {d) ;  by 
his  reputed  d^ree,  as  if  a  yeoman  be  styled  gentleman,  it 
will  be  sufficient,  if  he  be  so  reputed  (e) ;  but  if  he  be  not 

iq)  2  Ins.  666.  (x)  B.  Add.  5. 

(r)  9  £.  4.  2.    22  E.  4.  13.  {y)  2  Ins.  668. 

21  H.  6.  3.    3  Ins.  670.  (z)  lb. 

{»)  Leach,  620.     9  Co.  118.  (a)  lb. 

Mary  GraAam*«case,Salk.  451.  (6)  2  Ins.  666.     Com.  Dig> 

(t)  Year-book,  21  H.  6.  3.  Ind.  G.  1, 

pi.  4.     A  degree  in  the  uni-  (c)  2  Haw.  c.  25.  9. 69.  Cro, 

veiaitj  is  a  good  addition,  2  Ins.  Eliz.  224.  542. 

C68.     2  Haw.  c.  23.  s.  100.  (d)  2  Ins.  668. 

(tt)  2  Ins,  667, 668.  B.  Add.  (e)  2  Ins.  667,  668, 
347. 
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so  reputed,  the  indictment  may  be  quashed  (/);  so  if  the 
defendant  be  described  Sir  I.  S.  knight,  he  may  plead  that 
be  is  a  baronet  [g). 

Tbe  addition  of  office  is  insufficient,  unless  the  party 
be  indicted  in  respect  of  his  office  (A).  So  to  describe 
ooe  as  an  extortioner,  maintainer,  or  by  any  other  unlaw- 
ful practice,  is  bad  ({)• 

When  a  person  has  two  names  of  dignity,  the  highest 
is  most  proper  {k). 

In  an  indictment  against  a  peer,  no  addition  is  neces- 
sary, unless  it  be  for  treason,  felony,  or  breach  of  the 
peace;  for  in  other  cases  no  process  of  outlawry  lies 
against  him  (/). 

A  female  may  be  described  as  single  woman,  spinster, 
widow  (tn),  the  wife  of  I.  S.  yeoman  (»);  but  to  describe 
her  as  A.  tbe  wife  of  B.  spinster  is  bad,  for  spinster  may 
be  referred  to  either  A.  or  B.  (o). 

But  an  indictment  against  J.  B.  husband  of  E.  B.  late  of 
C.  yeoman,  is  good,  because  yeoman  cannot  be  applied  to 
the  wife  (p). 

If  a  gentlewoman  be  named  spinster,  she  may  plead  in 
abatement;  for,  according  to  Lord  Coke,  she  has  as  good 
a  right  to  that  addition  as  a  baroness,  viscountess, '&c,  has 
to  hers  [q). 

Where  the  defendant  is  of  the  greater  order  of  nobility, 
the  description  of  his  dignity  precedes  that  of  the  place, 

(/)  2  Ins.  667,  668.  (m)  B.  Add,  66.     10  H.  6. 

(Sf)  2  Haw.  c.  25.  s.  69.  Cro.  21. 

Car.  371.    Jones,  346.  (n)  Gower'sca$e,  Dy.  47.  a. 

[k]  Com.  Dig.  Ind.  G.  1.-  Cro.  Eliz.  750.     4  H.  6.  4.  h. 

W  2Iiisl  668.  (o)  Dyer,  47.     2  Hale,  177, 

W  2  bs.  669-  (p)  Dyer,  47.    2  Hale,  177] 

V)  Cro.    Eliz.    148.      Lord  (7)  2  Ins.  668. 

I>aCTe'8  case,  2  Hale,  177.  199. 

Cro.  Eliz.  503. 
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as  Edward,  duke  of  Buckingham,  late  of  N.  in  thd  coutity 
ofG.(r). 

But,  in  case  of  the  lesser  nobility,  such  as  baronets  and 
knights,  the  description  is  different,  and  runs  thufr— A.  B. 
late  of  M.  in  the  county  of  N.  knight.  Sec  [s). 

An  addition  after  an  alias  dictus  is  insuiBcient  (t),  it 
must  be  subjoined  to  the  first  name ;  and  after  an  alias 
dictus  it  is  unnecessary  (ti)*  Though  several  defendants 
have  the  same  addition,  it  should  be  repeated  afler  each ;  {x] 
where  both  the  name  and  addition  are  the  same,  there 
should  be  some  further  description  added  for  the  sake  of 
distinction  (y  )•  It  is  laid  down,  by  Seijeant  Hawkins,  that 
a  defect  as  to  the  addition  of  one  of  several  defendants 
will  vitiate  the  indictment  as  to  all  (zh  but  this  seems  to 
be  erroneous  and  unreasonable,  for  the  law  considers 
the  indictment  as  several  against  each  of  the  several  de« 
fendants  (a). 

With  respect  to  the  addition  of  the  party's  mystery,  the 
following  are  sufficient. 

Labourer  (6),  husbandmen  {b),  merchant  (c),  broker  {d]^ 
laylor(e),  hostler  i/),  smith  (g),  miller  (A),  carpenter  (i). 


(r)  2  Ins.  669.  So  where 
one  is  named  of  a  city,  which  is 
a  county  of  itself,  as  J.  S,  baker, 
of  LoDdon,  in  the  county  of  the 
city  of  London,  but  J.  S«  of 
London,  baker,  would  be  suffi- 
cient.   4  £.  4.  10. 

{s)  2  Ins.  669. 

{t)  2  Ins.  669.  Semple*s 
case.  Leach,  469.  Cro.  £liz. 
683.  Dyer,  88.  Cro.  EUz.  249. 
198.    Staunf.  68.  2  Hale,  177. 

(tt)  2  Haw.  c.  25.  $.  70. 


[x]  2  Haw.  c.  25.  s.  70. 
(y)  2  Haw*  c.  25.  s.  70. 
(z)  2.  Haw.    c.    25.    s.  70. 
1  Bulstrode,  183. 

(a)  Hale,  177.    14  H.  6.  15. 

(h)  2  Ins.  668* 

(c)  Br.  Add.  44.  50. 

(d) '  B.  Add.  8.    9  H.  6.  65. 

{€)  B.  Add.  15.  39. 

(/)  B.Add.35.  2iH.6.50. 

ig)  21  H.  6.  54. 

[h]  B.  Add.  39.  51. 

(i)  B.  Add«  1$.  39. 
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brewer  (k),  baker  (/)»  butcher  (m),  parish  clerk  (n),  meN 
chant  (o),  fishmoi^r  (p),  dyer  (7),  schoolmaster  (r),  scri- 
vener. 

The  following  are  insufficient : 

Maintainer  (s)^   extortioner  (0»  vagabond  (»),   here- 
tic(x),  common  informer;  so  servant,  chamberiain,  but-» 
ler,  &c.  for  these  do  not  denote  any  particular  mystery  (y) 
and  the  addition  of  farmer  is  questionable  (z). 

Of  the  addition  of  ike  toton^  hamlet^  or  place,  and  coun  ty 

It  is  sufficient  to  describe  the  plaintiff  as  late  of  such  a 
place  (a) ;  but  he  must  be  plainly  averred  to  be  of  the 
places  as  of  London,  or  of  Norwich;  and  it  has1>een  holden 
to  be  insufficient  to  describe  him  as  mercator  de  Lon- 
don (6).  If  there  be  two  towns  of  the  same  name,  he 
ought  to  be  named  of  one  of  them  with  certainty ;  thus, 
if  there  be  D.  magna  and  D.  parva,  the  addition  of  D. 
alone  would  not  be  good  (c),  and  the  defendant  might 
plead,  that  there  are  two  dales  in  the  same  county,  called 
Great  Dale  and  Little  Dale,  and  none  without  an  addition. 

So  if  the  same  place  be  sometimes  called  North  Dale 
«id  sometimes  South  Dale,  but  never  Dale  simply,  the 
defendant  may  plead  that  there  is  no  such  town,  because 

(i)  Fitz.    Utl.   32.  37.     2         (x)  1  Roll.  190.  22  E.  4.  1. 
Hale,  177.    7  E*  4,  10.  {y)  B.  Add.  50.  58.    2  Ins. 

W  6  E.  4.  668. 

(m)  B.  Add.  42.  {z)  2  Ins.  668.  B.  Add.  10. 

W  B.  Add.  52.  62.  28  H.  6.  4. 
(0)  2  Ins.  668.  (a)  2  Ins.  669. 

(p)  19  H.  6.  5U  (6)  4  Ed.  4.  10. 

{q)  5  H.  5.  7.  (c)  2  Ins.  669.    7  H.  6.  39. 

(r)  2  Leon.  186.  19  H.  6.  35.    21  E.  4.  51.    10 

H  9  H.  6.  65.    2  Ins.  668.  H.  7.  4.    Rast.  47.   3  H.  6.  8. 

W9H.6.  65.  7H.6.  45. 
(«)  22  E.  4.  ]•    2  Ins.  668. 
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a  part  of  a  name  is  not  equivalent  to  the  whole  (d).  BuC 
if  there  be  two  towns  of  the  same  name,  without  any  ad« 
dition  to  distinguish  them,  it  seems  sufficient  to  describe 
the  deftodant  of  that  place  generally  (e). 

So  it  seems,  that  to  describe  the  defendant  as  A.  parson 
of  p.  is  insufficient,  since  he  may  be  parson  without  resi-^ 
4ence(/), 

Where  a  hamlet  is  part  of  a  to^^n,  and  therefore  an 
inhabitant  of  the  former  is  also  an  inhabitant  of  the  latter, 
the  defendant  may  be  described  to  be  of  either  [g]. 

The  statute  uses  the  general  term,  place ;  if,  therefore, 
the  defendant  live  in  any  place  which  has  a  certain  name, 
it  is  sufficient  to  describe  him  to  be  of  that  place,  though 
it  be  neither  a  town  nor  a  hamlet  (A);  and  it  is  sufficient 
to  describe  the  defendant  by  his  parish  (t),  if  it  contain  no 
more  than  one  town  or  hamlet, .  which  will  be  intended 
until  the  contrary  appear." 

Next  as  to  the  county.— Where  a  city  is  a  county  of 
itself,  it  seems  that  it  is  sufficient  to  name  the  defendant 
of  the  city  or  county  generally,  as  to  describe  him  as  late 
of  Lqndon,  or  late  of  Norwich ;  for  though  the  city  and 
county  be  not  co-extensive,  it  is  to  be  intended,  that  he  is 
an  inhabitant  of  both,  till  the  contrary  appear  [k]. 

But  the  county  must  iq  all  cases  be  shewn,  for  the  sta- 
tute mentions  tt^e  cpunty  conjunctively  (/)  with  town, 
or  hamlet,  or  place. 

{d)  2  Haw.  c.   23.  8.  121.  described  of  either,  if  he  had 

3  H.  6,  8*    14  H.  Ci.  23.  cont^  two  places  of  residence.  2  Haw. 

7  H.  6.  23.  c.  23.  s.  103. 

(e)  2  Haw.  c.  23.  s.  121.  (A)  2  his.  669. 

(/)  Com.  Dig.  Ind.  Gr,  1.         (i)  2  Ins.  669.  2  Haw.  c.  23. 

qu.  et  vid.  2  Ins«  669.  where  it  s.  120. 
is  said,  that  the  law  will  pre-         [k)  2  Ins.  669.  21  E.  4. 15. 

sume  residence.  2  Haw.  c.  23.  s.  120. 

ig)  2  Ins.  669.  35  H.  6.  30.         (/)  Cro.  J.  167.  ^  Ins.  669. 

14  H.  6.  23.    So  he  may  be  2  Haw.  c.  23.  s.  120- 
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The  addition  of  the  wife's  place  of  residence  is  suffi- 
ciently shewn  by  averring  that  of  the  husband,  because 
their  residence  is  presumed  to  be  the  same  till  the  con- 
trary be  proved  (m). 

It  is  a  general  rule,  that  a  defect  of  this  nature  must  be 
pleaded  in  abatement,  and  that  it  is  cured  by  the  appear- 
ance of  the  party,  and  his  pleading  any  other  matter ;  for 
he  is  estopped  by  his  plea  by  that  name,  and  the  gaoler 
and  sheiiffi  who  do  execution,  shall  have  advantage  of  the 
estoppel  {n  • 

(m)  2rDS.  669. 2Theolal«  b.6.  (n)  2  Hale,  175.  2  Ins.  669. 
c.  K  s.  &  2  Haw.  c.  23.  s.  120.    Crow  Eliz.  60. 
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CHAP.  IV. 

Of  the  general  Averments  of  Time  and  Place. 

L    Averment' of  Time,  p.  54. 
II.  Averment  of  Place,  p.  63» 

T*HE  next  averments,  in  the  usual  order  of  indictments^ 
relate  to  the  time  and  place  of  committing  the  offence. 

The  averment  of  plwe  is  partly  substantial  and  partly 
formal;  substantial,  since  it  shews  the  offence  to  have 
been  committed  within  the  jurisdiction  of  those  who  in- 
quire into  it,  and  formerly  it  was  essential  to  the  procur- 
ing a  jury  to  be  returned  from  the  neighbourhood ;  for- 
mal, because  it  is  satisfied  by  proof  of  the  commission  of 
the  offence  within  the  county,  without  regard  to  the  par- 
ticular vill  stated  in  the  indictment  The  averment  of 
time  is  altogether  formal,  since  it  is  unnecessary  to  prove 
the  offence  to  have  been  committed  at  the  time  alleged  in 
the  indictment,  unless  some  time  be  limited  for  the  pro- 
secution, or  time  itself  be  material  to  the  constitution  of 
the  offence ;  these  averments  therefore  convey,  in  general, 
little  of  information  either  to  the  defendant  or  his  judges. 
It  is,  nevertheleto,  a  general  rule,  that  the  time  and 
place  (a)  of  every  material  fisu^t  must  be  plainly  and  con- 
sistently alleged ;  and  such  a  degree  of  precision  does  the 
law  exact  in  this  respect,  that  any  uncertainty  or  incon- 
gruity in  the  description  of  time  and  place  will  vitiate  the 
indictment 

L  With  regard  to  time,  it  is  requisite  (with  some  ex« 
ceptions)  to  shew  both  the  day  and  the  year  on  which  the 

(a)  5  T.  R.  620.  2  Haw.  c.  25.  s.  77.  F.  Ind.  28.  Dyer, 
164.     2  Hale,  177. 
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offence  was  committed.  It  is  most  usual  to  specify  the 
year  of  the  king's  reign,  but  it  is  suiBcient  if  the  year  be 
pointed  out  by  other  means :  thus  in  the  case  of  the  re- 
gicides, no  year  of  any  king  was  laid  for  the  king's  mur^ 
der»  but  the  compassing  of  his  death  was  laid  in  January, 
in  the  24th  year  of  Charles  the  First  and  the  murder  was  laid 
on  tbe3oth  day  of  the  same  month  of  Januaiy  (6). 

It  is  insufficient  to  state  the  day  of  the  month  without 
the  year  (c). 

But  the  indictment  will  be  good  if  the  day  and  year  can 
be  collected  from  the  whole  statement,  though  they  be 
not  expressly  averred,  as  where  the  time  of  the  caption 
of  the  indictment  is  stated,  and  the  offence  l^id  to  have 
been  committed  primo  die  post  Pasch,  ulU  (d).  So  an 
indictment  laying  the  offence  on  the  Thursday  after 
the  day  of  Pentecost,  in  such  a  year,  is  good  (e).  So  if  it 
hy  it  to  have  been  committed  on  the  10th  of  March 
lasty  if  the  year  can  be  ascertained  by  the  stile  of  the 
sessions  before  which  the  indictment  was  taken  \f). 

With  respect  to  the  day,  it  has  been  adjudged,  that  it 
is  sufficient  in  a  conviction  to  allege  the  offence  to  have 
beea  committed  in  the  interval  between  two  days  speci- 
fied: thus  in  ilie  King  v.  Chandler  (g),  a  conviction  of  the 


(6)  Kel.  11.  It  is  sufficient 
to  ali^  the  year  of  the  king 
withoot  adding  of  his  reign, 
1  Lev.  140,  2  Haw.  c.  23. 
S.90. 

(c)  Com.  Dig.  Ind.  G.  2. 

\i\  Ibid,  and  2  Haw.  c.  25. 
B.78. 

[€)  7  VL.  6.  39. 

I/)  Lamb.  b.  4.  c,  5.  f.  491. 
2.  Haw.  c.  25.  s.  78. 


{g)  Ld.  Ray.  581.  Thii 
mode  of  pleading  has  long  been 
osual  in  informations  upon  pe* 
nal  statutes.  See  the  Prece-- 
dents  cited,  Ld.  Ray.  582.  and 
see  10  Mod.  248  ;  5  Mod.  426. 
Carth.  502.  and  there  does  not 
appear  to  be  any  reason  why 
the  offence  should  not  be  so 
laid  in  indictments,  where  the 
day  cannot  in  fact  be  ascer- 
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-defendant  for  Jiaving  killed  ten  deer»  between  the  Ist  of 
July  and  the  10th  of  Semptember,  was  holden  to  be 
sufficient  A  similar  conviction  for  having  killed  one  deer 
was  afterwards  holden  to  be  good  in  SimpsorCs  case  (&). 
But  the  court,  in  the  former  case,  decided  on  the  ground 
of  distinction  between  convictions  and  informations  or  in- 
dictments. An  information  charging  the  defendant  with 
having  been  guilty  of  divers  extortions,  during  a  specific 
time,  was  deemed  to  be  insufficient  on  motion  in  arrest  of 
judgment  (i) ;  and  the  court  said,  it  might  as  well  be  said 
an  indictment  for  battery  would  be  good,  setting  forth  that 
the  defendant  beat  so  many  of  the  king*s  subjects  between 
such  a  day  and  such  a  day,  as  that  the  principal  indict- 
ment was  good  (/)•  An  indictment  chai^ng  a  person  that 
on  such  a  day,  and  on  divers  other  days  and  times,  he  kept 
a  gaming-house,  was  holden  to  be  good;  but  as  it  was  un- 
certain as  to  all  except  one  day,  it  was  holden  that  no  more 
than  one  penalty  of  forty  shillings  was  recoverable,  for  the 
offence  on  the  day  which  was  named  with  certainty  (Ar). 

In  appeals,  the  statute  of  CII<^ucester  required  that  even 
the  h(>ur  should  be  specified,  whence  it  appears  that 
it  was  not  essef^tial  at  common  law,  to  state  the  hour 
even  in  appeals,  in  which  as  great,  and  in  some  respects 
greater  (/),  certainty  was  expected  than  in  indictments. 
In  an  indictment,  however,  for  burglary,  it  certainly  is 
necessary  to  aver  that  the  offence  was  committed  in  the 
night-time,  and  it  is  usual  to  allege  the  hour ;  and  in  one 

tained  ;  but  it  is  safer  to  aver  .      (t)  R.  v.   Roberts,  4   Mod. 

some  day,  though  it  cannot  be  101. 

proved.     See  Lev.   71.  where  (;')  See  also  2  Haw.  c.  25. 

several  facts  were  laid  to  have  s.  82« 

been  committed  between  two  (k)  R.  v.  Dixon,  10  Mod. 

specified  days.  335. 

{hi  10  Mod.  248.  341.  (/)  2  Haw.  c.  25.  s.  76. 
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case  an  indictment  was  ^holden  to  be  defective  for  omit* 
ting  it  (m). 

But  under  the  stat  39  £liz,  c.  15.  it  seems  to  be  suffici^ 
eat  to  aver  that  the  offeixe  was  committed  tempore  diurno^ 
without  specifying  the  particular  hour  (n). 

And  in  general  it  is  unnecessary  to  mention  the  hour 
in  an  indictment ;  and  if  it  be  insufficiently  all^;ed,  no 
exception  can  on  that  account  be  taken  (o). 

In  alleging  a  mere  neglect  or  non  performance,  it  is 
unnecessary  to  specify  either  time  or  place  (p),  as  in  an 
indictment  against  a  defendant  for  not  having  scoured  out 
a  ditch  (9).  *  . 

Where  an  offence  is  committed  by  the  doing  of  several 
acts  at  separate  times,  they  may  be  stated  to  have  been 
done  at  the  same  time. 

Thus  in  a  prosecution  under  the  stat  ?•  6. 3.  c  50.  s.  1. 
against  secreting  letters  containing  any  bank  notes,  &c. 
it  appeared  that  a  bank  note  had  been  cut  into  two  parts) 
that  the  parts  had  been  sent  in  separate  letters  at  different 
times,  and  secreted  at  different  times  by  the  prisoner. 
The  indictment  alleged  that  the  defendant  did  secrete 
the  said  letters  then  and  there  containing  the  said  bank 
note.  The  prisoner  was  .convicted,  and  the  judges, 
upon  a  case  reserved;  were  of  opinion  that  the  conviction 
was  proper  (r).  And  iii^n  indictment  for  high  treason, 
where  the  overt  act  con^ts  in  levying  war,  it  may  be 
charged  to  have  been  committed  in  one  day  (s). 

(«)     Bum's     Justice,     tit  (p)  Com.  Dig.  Ind.   G.   2. 

Burglary,    R,   v.  Waddington^  2  Haw.  c.  25.  s.  79. 

East's  P.  C.  513.  {q)  Lamb,  b.  4.  c.  5.  f.  492. 

(n)  2  Hale,  179.  2  Haw.  c.  25.  s.  79. 

(o)   Clarke's  case,  1  Bulst.  .     (r)    R.   v.   Moorcy    Leach, 

203.  655. 

(«)  Fost.  8. 
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The  ttllegBtion  of  time  and  place  must  be'  repeated  in 
the  averment  of  every  distinct  material  fact;  but  after 
the  day,  ytar,  and  place,  have  once  been  stated  with  cer* 
tainty,  it  is  afterwards,  in  subsequent  allegations,  suffi- 
cient to  refer  to  them  by  the  words,  et  adtunc  et  ibidem^ 
and  the  effect  of  these  words  is  equivalent  to  an  actual 
repetition  of  the  time  and  place  (/)• 

But  the  mere  copulative,  without  the  ad  tunc  et  ibidem^ 
would  in  many  easels  be  insufficient 
<  ThttS'  to  aver  that  A.  at  such  a  time  and  place,  made 
an  assault  on  B.  and  with  a  certain  sword  feloniously 
struck,  &c«  is  bad,  without  saying  then  and  there  [u]. 

But  if  the  indictment  allege  that  A.  feloniously,  and 
of  malice  aforethought,  made  an  assault,  and  with  a  cer- 
tain sword,  &c.  then  and  there  struck.  &c.  this  is  sufficient ; 
for  by  the  words  then  and  there,  the  words  feloniously  and 
of  malice  aforethought,  before  applied  to  the  assault,  are 
connected  with  the  stroke,  and  if  this  were  not  permitted, 
it  would  occasion  much  tautology  and  repetition  (x). 

So  in  Nichol8on*s  case  (y),  it  was  holden  by  the  judges, 
that  an  indictment  was  sufficient  which  alleged  that  the 
prisoner  did  wilfully,  feloniously,  and  of  malice  afore- 
thought, mix  poison,  to  wit,  arsenic,  with  flour  and  miik, 
with  intent  that  the  same  should  be  afterwards  baked 
and  teten  by  the  deceased,  and  the  said  flour  and  milk, 
so  mixod  with  the  poison  as  aforesaid,  did  with  the  in- 
tent aforesaid  then  and  there  deliver  to  the  deceased,  &c. 

According  to  Lord  Hale  (z),  this  nicety  is  acquired  in 
fatorem  vita,  and  in  some  cases  of  misdemeanor  the  like 
strictness  has  not  been  observed ;   thus  an  indictment 

(0  Dyer,  28.    2  Hale,  178.  (x)  Heydon^s  case,  4  Go.  4L 

Keil.  100.  4  Co.  41.  StT.901.  Godbolt,  65.   66.    Dyer,  €9. 

(u)  2  Hale,   178.    2  Haw.  (y)  East.  R  C.  346. 

c.  23.  8.  88.    Cro.  Eliz.  739.  (z)  2  Hule,  178. 
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agaimt  A.  alleged,  that  at  such  a  time  and  ptaoe,  upoa 
one  B.  he  made  an  assault,  and  beat  the  said  R,  without 
saying,  and  then  and  there ;  yet  it  washolden  to  be  suiB- 
cient,  and  it  was  said  that  the  day  and  plaqe  named  in  the 
beginning  extended  to  all  the  ensuing  acts  (a).  So  it  has 
been  holden,  that  in  an  indictment  it  would  be  sufficient  to 
^y«  9^^^  prima  M.  iniratU  et  ipsum  dUeeisiwitg  without 
the  adtunc  et  ibidem  {b). 

But  where,  in  order  to  constitute  the  offience,  con- 
nected acts  must  be. shewn  to  have  been  done  ol  the 
same  time,  a  mere  repetition  of  the  same  day,  year^ 
and  place,  would  not  be  sufficient,  for  it  would  not  ex* 
piefisly  appear  that  the  acts  were  done  at  the  same  timew 
So  that  an  indictment  averring  that  A.  on  such  a  day,  at 
such  a  place,  feloniously  assaulted  B«  with  intent  to  spoil 
her  clothes,  and  that  A*  did,  ^  on  the  said  day,  at  the  said 
place,  spoil  the  said  clpthes,  is  yicioua,  because  it  does  not 
shew  tba(  the  felonious  assault  and.  spoiling  of  the  clothes 
were  continuous  (c). 

In  the  case  of  homicide,  the  day  of  the  stroke,  as  well 
as  of  the  death,  should  be  expressed ;  the  former  because 
the  escheat  and  forfeiture  of  lands  relate  to  it,  the  latter, 
because  it  should  appear  that  the  death  was  Within  the 
day  and  year  after  the  stroke  (</). 

Where  the  time  is  material,  as  of  the  death,  in  case  of 
homicide  (e)  or  where  the  time  for  prosecution  is  limited, 
as  under  the  stat  7  W.  3.  c.  3.  which  enacts,  that  no  pro- 
secution shall  be  had  for  certain  treasons  therein  men- 
tioned, unless  the  bill  of  indictment  be  found  within 

(a)  2  Hale,  178.  -  {d)  2  Hale,  179. 

(h)  Banders  case,  Cro.  J.  41.  [e]  2  Haw.  c.  23.  s.  90.  2 
Dyer,  69.  .  Hale,  179.  186. 

(c)  WilUain*s   oate.  Leach. 
597.  under  the  st.  6  G.  1 .  c.  23. 
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three  yeats  after  the  offence  committed ;  the  time,  as 
averred  in  the  indictment,  should  appear  to  he  within 
the  limit ;  but  it  is  not  necessary  expressly  to  aver  that, 
the  death  happened,  or  that  the  offence  was  commited, 
within  the  temporal  limit  (/)• 

In  general  it  seems  that  an  uncertainty  in  the  day  or 
year,  will  vitiate  the  indictment 

A*  was  indicted  for  that  on  the  1st  &  2nd  days  of 
May,  he  made  an  assault  upon  B.  and  a  certain  cloak  of 
the  said  B.  then  and  there  found,  feloniously  took,  &c. 
^d  the  indictment  was  holden  to  be  vicious,  because  two 
days  had  been  before  mentioned  (g).  So  an  indictment  for 
the  killing  of  B.  on  the  feast  of  St  Peter,  is  bad,  since  there 
are  two  feast  days  of  St  Peter,  each  of  which  is  distin- 
guished by  an  addition  (&). 

:  So  if  an  indictment  lay  the  offence  to  have  been 
committed  on  an  (t)  impossible  day,  as  if  it  lay  it  on  a 
future  day  (X:),  or  lay  one  and  the  same  offence  on  dif- 
ferent days,  (/),  or  on  such  a  day  as  makes  the  indictment 
repugnant  (m)  to  itself,  it  is  void,  and  no  defect  of  this 
nature  can  be  aided  by  verdict 

The  word  until  is  capable  of  either  an  exclusive  or  in- 
clusive sense :  in  the  case  of  the  King  v.  Stephens  and 
AgneWf  the  information  alleged,  that  the  defendants  held 

if)  5  East,  259.    Where  in  (h)  Ibid, 

delivering  the  judgment  of  the  (t)  Moore,  555.  R,  v.  Feam/y, 

court.  Lord  Ellenborough  held,  1  T.  R.  316.    2  Haw.  c.  25. 

that  in  an  appeal  it  was  un-  s.  77. 

necessary  to   aver,    that    the  (A)    2  Haw.  c.  25.  s.  77. 

party  died  within  a  year  and  a  Rastal,  263. 

day  after  the  stroke,  if  the  fact  [I)    2  Haw.  c.   25.  s.   77. 

appeared  from  a  comparison  of  2  H.  7.  7. 

of  dates.  (m)  2  Haw.  c.  25.  s.  77m 

ig)  2  Hale,  178. 
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certain  oflSces  in  die  service  of  the  East  India  Company, 
from,  &c.  until  the  29th  of  November,  1795,  and  after* 
wards  charged  that  each  of  the  defendants,  whilst  he 
held  and  exercised  the  said  office  as  aforesaid,  did,  to  wit, 
on  the  29th  of  November,  1795,  receive  a  certain  pre- 
sent, &C.  And  it  was  holden  upon  motion  in  anest  of 
judgment,  that  the  word  until  was  capable  of  an  inclusive 
meaning,  and  that  it  appeared  from  the  context  to  have 
been  intended  in  that  sense  (n). 

But  though  time  must  always  be  alleged  in  pleading  (o) 
every  material  fact,  it  is  never  necessary  to  prove  the 
all^tion,  unless  time  be  a  material  ingredient  in  the 


(n)  5  East,    244.    See  also 
the  Stat  40  Q.  3.  c.  50.  which 
enacts,    that  persons  entering 
any  forest,  &c.  ia  the  night, 
u   e.    between   the   hours  of 
eight  at  night,  and  six  in  the 
^morning,  from  the  first  of  Oc- 
tober to  the  first  of  February,, 
or  between  the  hours  of  ten  at 
night,  and  four  in  the  morning, 
from  the  first  of  February  to 
the    first  of   October,    having 
any  gun,  &c.  to  kill  game,  &c. 
shall  be    deemed'  rogues  and 
vagabonds,  &c. 

It  clearly  was  not  the  inten- 
tion of  the  legblature  to  ex- 
e  mpt  persons  committing  those 
acts  on  the  first  of  Feb.  and  on 
the  1st  of  Oct.  and  therefore 
either  to  or  from  must  have 
been  used  inclusively;  it  must 
however,     be     acknowledged. 


that  this  enactment  b  loosely 
penned.    So  the  word  to,  when 
applied   to  time,    may    have 
either  an  tnc/ume  or  exdusioe 
signification.  Per.  Ld.  EUenbo* 
rough,  5  East,  255,  citing  Hale» 
Hist  165.  Ayliffe^s  Parergon, 
152.     In  NicholU  v.  Ramsel^ 
2  Mod.  280,  it  was  holden,  that 
a  release  of  all  trespasses  usqu€ 
ad  the  24th  of  April,  did  not 
include  that  day.    And  a  bond  ' 
dated  the  26th  of  April,  is  not 
released  by  a  release  of  all  de^ 
mands  till  the  26th«    Newmann 
V.  Beaniond,  Owen,  50.  See  R» 
V.  Navestock,  Burr.  S.  C.  719, 
alsoil.  V.  Syderstone^  Cald.  19. 
4   Bum.    235.      Beadlam,'  v. 
Shiplamy  1  T.  R,  490. 

(o)  5  T.  R.  620.  R.  v.  Hol^ 
landm 
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offmce.  So  that  «n  orett  act  of  tieasob  may  be  proired  to 
have  been  committed  on  a  day  different  from  that  laid  in 
the  indictment  (p). 

And  therefore  upon  a  second  indictment,  the  defend- 
ant^  may,  by  proper  averments,  shew  that  he  has  been 
abready  acquitted  of  that  offence  upon  the  first,  though 
the  two  indictments  allege  the  offence  to  havie  been  com* 
mitted  on  different  days  ;  for  it  would  be  hard  indeed  if 
the  prosecutor  might  vary  from  the  day  laid  in  the  in* 
dtOtment  for  the  purpose  of  oonviction,  and  the  prisoner 
could  not  do  the  same  in  order  to  shew  a  previous  ac-* 
quittal  [q). 

IL  Averment  of  Place. 

The  necessity  of  shewing  that  the  offence  was  com* 
mitted  within  the  local  jurisdiction  of  those  who  have 
power  to  inquire,  has  already  been  considered  ;  and  it  is 
essential  to  shew  that  eveiy  inaterial  fact,  which  is  issuable 
and  triable,  was  done  at  some  particular  vill  (r),  or  ham* 
let,  or  place,  within  the  county  or  other  division  {s),  not 
only  for  the  sake  of  shewing  the  authority  to  inquire, 
but  also  for  the  purpose  of  procuring  a  jury  to  be  returned 
from  the  neighbourhood  (t). 

Ip)  Foster,  8.    See  also  Lord  case,  4  Co.  45.  where  an  indictl 

Balmetino^s  case,   9  St.    Tr.  ment,  before  the  coroner  of  the 

587*  3  Ins.  230. .  Syer*8  case,  household,   &c.  was  quashed, 

Keb.  16.  1  Hale,  361.  2  Hale,  because  it  laid  the  stroke  and 

179.  291.  2  Ins.  318.  5  T.  R.  the  death  at  S.  in  the  county 

620.  of  Middlesex,  without  alleging 

iq)  2  Ins.  318.  2  Hale,  179.  that  S.  was  within  the  verge, 

3  Ins.  230.  i.  e.  within  12  miles  of  the 

(r)    Bac.    Ab.    Ind.     562.  lodging  of  the  king,   in    his 

21Me,lB0.SeeR.v.  Goldsmith,  court. 

3  Camph.  77.  {t)  ST.  R. 620. 

(«)  Chap.  1.  and  see  Wigge*s  . 
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tn  appeals  of  deaths  the  statute  of  Gkxiedsler  directs 
that  the  offence  shall  be  laid  within  the  proper  vill ;  but 
since  the  statute  is  directory,  it  does  not  seem  to  be 
absolutely  essaitial  to  lay  it  within  a  vill  (ti)* 

In  other  cases  a  material  fact  may  be  laid  at  any  pIaoe» 
from  the  vi^ne  or  neighbourhood  of  which  a  juiy  can 
be  returned. 

A  venire  may  be  awarded  to  any  place  which  is  of  ao 
limited  a  compass  that  all  who  live  in  and  near  it,  may 
reasonably  be  presumed  to  have  some  knowledge  of  the 
peraoDS  resident,  and  facts  done,  within  its  limits  (a). 


(«)  St.  of  Glou.  c.  9.  2  Haw. 
€.  23. 8.  92. 

(v)     Ibid.     A     visne     may 
come  from  a  town*   2  Haw. 
c  23.  s.  92.  a  ward^  Yelv.  159. 
1  Sid.    176.,    Cro.    J.    222. 
pam/i,  6  Co.  14.   Burr.  333: 
kamUty  2  Haw.  c.  23.  s.  92.  6 
Co.  14.  burg,  Cro.  Elii.  866. 
mosof,   Co.  Litt.  f 25.     1  Sid. 
226.    cafde^   2.  R.  Ab.   612. 
613.    ^14.     Co.    Litt.    125. 
fomt,  Co.  Litt.  125.  2  Roll. 
Ab.  618.   or  any  place  knoum 
oat  of  a  town.  2  Ins.  319.  Cro. 
Eliz.  200.     And  if  the  sheriff 
Tctumed    that  there  was    no 
such  vill  or  parish,  then  the 
practice    was    to   award    the 
venire  de  corpore  commitatus. 
So    a   visne    may    come    de 
vicmeto  ctm'toiu,  2  Haw.  c.  23. 
s.  92.  2  RolU  Ab.  622,  623. 
Cro.  J.  307,  308.  2  Hale,  262. 


But  not  from  London,  both  on 
account  of  its  great  extent  and 
because  it  has  been  the  constant 
practice  to  shew  the  jaara^and 
ward    2  Haw.   c.  23.  s.  92; 
and  the  offence  may  be  laid  in 
a    parish  without    the  ward. 
But  it  should  be  laid  either  in  a 
parish,    or    in  a  ward,  7  H« 
6.  36.  Burr.   333.  9  Co.  66. 
2  Haw.  c.  25.  s.  283.  Harris's 
case.    Leach,    928.     In  this 
last  casejudgment  was  arrested, 
because  the  offence  was  alleged 
to  have  been  committed  at  the 
Guildhall  of  the  city  of  London. 
So     a  visne    cannot    come 
from  a  liberty ^  for  it  is  a  thing 
incorporeal,  and  not  a  place, 
1   Sid.  326.:     nor  from   the 
scite  of    a  manor,  because  it 
does  not  signify  a  place  but 
the  limits  of  a  place,  2  RolL 
Ab.  618. ;   nor  from  a  weald^ 
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Whenever  the  place  is  generally  alleged,  the  law  will 
intend  it  to  be  a  yill»  unless  the  contrary  appear  upon 
the  record  [x).  If,  therefore,  a  fact  done  in  a  vill^ 
within  a  parish  which  contains  several  vills,  be  alleged  to 
have  been  done  at  the  parish  generally,  it  will  be  intended, 
that  the  parish  contains  but  one  villt  and  therefore  to 
take  advantage  of  the  defect,  the  defendant  must  plead  in 
abatement  (y). 

If  there  be  no  such  vill  or  place  within  the  county,  tlie 
defendant  may  plead  in  abatement  (z) ;  but  the  indict- 
ment or  appeal  in  such  a  case  is  void,  and  so  is  all  process 
founded  upon  it,  by  the  express  provision  of  the  stat 
7  H.  5.  9  H.  5.  c.  1.  and  18  H.  6.  c.  19. 

It  must  be  shewn  that  the  vill  or  place  is  within  the 
county  (a).  * 

But  if  the  place  be  alleged  in  the  body  of  the  indict- 
ment, without  the  county,  the  indictment  will  still  be 
good,  if  the  place  be  referred  to  the  county  in  the  margent 
'  by  the  words,'"  in  the  county  aforesaid  (6)." 

In  civil  pleadings,  the  place  laid  in  the  body  of  the  de- 
claration will'  be  referred  to  the  county  laid  in  the  mar- 
gent, without  the^aid  of  any  particular  words ;  but  in  in- 
dictments it  is  otherwise,  and  a  mere  allegation  of  the 
place,  without  reference  to  a  county  previously  men- 

1  Sid.  88.  2  Roll.   Ab,  617.        (y)   2  Haw.   c.   23.  «.  92. 

iamm    qu.    and  vide  2  Haw.  Salk.  69. 

c.  23.  8.  93.  (z)  2  Haw.   c.   23.  s.  92. 

(x)  Salk.  59.    8  East,  174.  Cro.  Eliz.  200.  35. 
1  Inst.  125.  b.  2  Haw.  c.  23.         (a)  2  Hale,  180,  Co.  84, 
s.  92.  Burr.  333.  {b)  Com.  Dig.   Ind.  G.  2. 

2  Hale,  180.  3  P.  Wms.  439. 
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tioDed,  either  in  the  indictment  or  the  margent,  iviU 
be  vicious  (c)» 

If  the  offence  be  laid  to  have  been  committed  in  a  city 
which  is  a  county  of  itself,  but  the  jurisdiction  of  the 
bitter  is  not  co-extensive  with  the  formeri  the  offence 
should  be  laid  within  both  (c/). 

It  is  a  general  rule,  that  a  defective  venue  is  not  aided 
by  verdict,  and  may  be  excepted  on  demurrer,  or  by 
motion  in  arrest  of  judgment  (e).  And  any  uncertainty 
in  the  place  or  county,  will  avoid  the  indictment,  as  if 
an  act  be  laid  at  such  a  place,  in  comitatu  pradicto,  two 
counties  having  been  mentioned  before  (/).  And  the 
case  is  the  same,  though  one  of  the  counties  be  men-> 
itiooed  in  the  margent  only  [g). 

So  where  the  defendant  is  described  as  late  of  W,  and 
the  offence  is  laid  in  the  parish  aforesaid,  [h). 

So  where  the  offence  is  laid  at  the  town  aforesaid,  no 
town  having  been  previously  mentioned  (t).    " 

In  an  indictment,  though  it  is  unnecessary  to  aver  a 
mere  conclusion  of  law  with  either  time  or  place,  yet  if 
it  be  averred  with  time  and  place,  and  improperly,  the  in- 
dictmeat  wUrbe  defective. 

If  tbenefore^  the  stroke  be  laid  at  A.  and  the  death  at 
B.  the  indictment  averring,  in  conclusion,  that  the  de- 
fendant feloniously  murdered  the  said  C.  D.  at  A.  is  vj* 

4c)  3  P.  Wins.  439.  2  Hsle«         (/)    2  Hale,  180,      Wing^ 

1«,  16a  2  Haw.  c.  25. «.  1 28.  yield's  case,  Cro.  Eliz,  73S, 
Cro.  Eliz.  137.  Leuthal*8  case,         [g)  Cro.  Eliz,  739.     2  Halei^ 

ih.  606.    Child's  case,  ib.  750.  180.  aliterinpivil  cases.  3Wik, 

101,  164,  618.    6  Sid.  345  340. 
3  Wik.  340.  (A)  5  T,  R.  162, 

(rf)  IL  v.  Bmce,  Andr.  62.  (i)  2  H^w,  c.  25,  s.  83.  Cro. 

W  1  Roll.  Ab.  781.    5  T.  Car.  465, 
TL.  162. 
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cious,  for  the  murder  vfM  completed  at  B.  by  the  death 
of  the  party  there  (fr). 

The  words  from  and  vnio,  when  applied  to  place,  are 
construed  in  an  exclusive  sense  (/)•  Thus  from  Hatley 
unlo(m)  Gamlingay,  has  been  holden  to  exclude  Gamlin- 
gay ;  so  the  words  to  and  from  the  town  of  Battel  [n), 
were  holden  to  exclude  Battel  itself. 

But  though  the  place  must  be  precisely  laid  in  the  in- 
dictmenty  it  is  not  necessary  to  prove  the  offence  to  have 
been  committed  there ;  but  it  is  sufficient  to  shew 
by  evidence,  that  it  was  committed  at  any  other  place  in 
the  same  county ;  and  it  is,  in  general,  unnecessary  to 
prove  an  offence  to  have  been  committed  in  any  particu- 
lar place,  unless  the  place  itself  be  of  the  essence  of  the 
crime,  as  in  an  indictment  for  striking  in  a  church  yard, 
or  in  indictments,  where  the  situation  of  a  house  or  road 
is  specially  described,  as  in  an  indictment  for  burglary 
or  for  the  non-repair  of  an  highway  (o),  or  for  a  nuisance 
near  an  high  road  and  dwelling-house  (p). 

The  rules  relating  to  the  averment  of  time,  apply,  for 
the  most  part,  to  the  averment  of  place :  and  where  the 
time  must  be  repeated  upon  the  allegation  of  subse- 
quent acts,  the  repetition  of  place  is  generally  also  neccs- 
feary  (7). 

The  allegation  of  any  personal  disqualification,  neces- 
sary to  bring  the  defendant  withiti  the  purview  of  a 
penal  statute,  need  not,  in  general,  be  pleaded  with 
either  tiiiic  or  place.    Thus,  under  the  statute  which 

(k)  2  Haw.  c.  2 ).  persons   and  things   connected 

(/)  2  Roll.  Ab.  81.  with  the  offence, 

(wi)  l^ach,  596.  /?.  v.  Gam-  (p)  R.  v.  White,  Burr.  333. 

lingatf,  3  T.  R.  513.  (7)  2  Hale,  180.  per  Bailer, 

(n)  Burr.  376.    Leach,  597.  J.  5  T..  R.  62^^, 
fo)    See   tit.   description   of 
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made  it  treason  for  a  person  born  within  the  realm  and 
in  popish  orders,  to  remain  here,  it  has  been  holden,  that 
the  iodictment  need  not  shew  any  venue  (r)  for  the  birth 
or  denization.     So  under  the  stat  1  J.  1.  c.  7.  in  averring 
that  the  -wifiS  was  living  at  the  time  of  attempting  to 
contract  the  second  marriage,   it  is  sufficient  to  allege 
that  she  was  then  living  [s)  without  laying  any  venue* 
So  in  barretry  a  venue  is  unnecessary,  for  the  offence  is 
not  con&ned  to  any  particular  place,  and  the  offender  is  to 
be  tried  by  a  jury  de  corpore  comitatus  (t).    And,  in  ge- 
neral, where  the  offence  consists  in  a  bare  nonfeasance,  it 
need  not  be  alleged  to  have  been  committed  any  where, 
as  where  the  defendant  is  indicted  for  not  coming  to 
church  (tt).    In  the  statement  of  mere  introductory  cir* 
cuiDstances,  a  venue  seems  to  be  unnecessary  (j). 

(r)  2  Haw.  c.  25.  s.  84.112.  (u)  And,    139.    Hob.    251. 

(s)  Ihave  heard  the  objec-  2  Leon.  167.     1  Haw.  c.  10. 

tioa  taken  twice  and  as  o&en  (x)  IL  v.  Cronley^  7  T.  R. 

overraled.  315, 

[t)  2  Hale.    180.     Qu.  and 
see  MamCs  case,  3  Car.  B.  R, 
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GHAP.  V, 

Of  the  subsiantiat  Description  of  the  Offence  in  the 

Body  of  the  Indictme7it. 

,  1  HE  general  rule  has  long  been  established^  that  no 
person  can  be  indicted  but  for  some  specific  act  or  omis- 
8i0n,  or  punished,  unless  such  act  or  omission  be  charged 
in  apt  and  technical  terms,  with  precision  and  certainty 
.  on  the  face  of  the  record.  Before  this  important  part  of 
the  subject  is  resolved  into  its  elementary  divisions,  it 
may  be  proper,  briefly,  to  notice  the  principal  reasons, 
on  the  ground  of  which  the  law  exacts  a  certain  par- 
ticular description  of  the  offence,  for  these,  it  is  evident, 
supply  the  true  test  by  which  the  sufficiency  of  any 
criminal  charge  is  to  be  ascertained. 

It  is  necessary  then  to  specify,  on  the  face  of  the  in- 
dictment, the  criminal  nature  and  degree  of  the  offence, 
which  are  conclusions  of  law  from  the  facts;  and  also 
the  particular  facts  and  circumstances  which  render  the 
defendant  guilty  of  that  offence. 

1st.  In  order  to  identify  the  charge,  least  the  grand 
jury  should  find  a  bill  for  one  offence,  and  the  defendant 
be  put  upon  his  trial,  in  chief,  for  another,  without  any 
authority.    And  this  is  further  necessary  (a). 

2ndly.  That  the  defendant's  conviction  or  acquittal 
loay  enure  to  his  subsequent  protection,  should  he  be 
Again  questioned  on  the  same  grounds ;  the  offence,  there- 
fore, should  be  defined  by  such  circumstances  as  will, 
in  such  case,  enable  him  to  plead  a  previous  conviction 
or  acquittal  of  the  same  offence  [b], 

{a)  Staunf.  181.  (6)  lb. 
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Srdly,  To  warrant  the  court  in  granting  or  refusing 
any  particular  right  or  indulgence  which  the  defendant 
claims  as  incident  to  the  nature  of  the  case  (c). 

4tbly.  To  enable  the  defendant  to  prepare  for  his  de- 
fence [d)  in  particular  cases,  and  to  plead  in  all  (e)«  or  if 
he  prefer  it,  to  submit  to  the  court  by  demurrer,  whe- 
ther the  facts  alleged,  (supposing  them  to  be  true),  so 
support  the  conclusion  in  law,  as  to  render  it  necessary  for 
him  to  make  any  answer  to  the  charge. 

Mbly.  Finally  and  chiefly,  to  enable  the  court  looking 
at  the  record  after  conviction,  to  decide  whether  the 
facts  charged,  are  sufficient  to  support  a  conviction  of  the 
particular  crime  (/),  and  to  warrant  their  judgment ;  and 
also,  in  some  instances,  to  guide  them  in  the  infliction  of 
a  proportionate  measure  of  punishment  upon  the  offen- 
der (y). 

Many  instances  are  to  be  found  in  the  older  reports,  of 
indictments,  which  have  been  supported,  though  they 
charged  the  defendants,  in  general  terms,  with  being  here^ 
tks,  traitors,  insidiatores  viarum  et  depopulatores  agro» 
turn.  (&)•  For  the  insidiatio  viarum  and  depopulatio  agro^ 
mm, were  considered  as  hostile  acts;  and  the  ofienders 
convicted  upon  such  indictments,  were  for  that  reason, 
denied  the  benefit  of  clergy,  notwithstanding  the  stat. 
25  £.  S.  c  4.  pro  clero  \i).  But  upon  complaint  made 
by  the  clergy,  the  stat  4  H.  4.  c.  2.  was  made,  which 
enacts,  **  that  these  words  shall  no  more  be  put  into  in^ 
dictments,  nor  if  they  be,  shall  have  such  effect  as  to 
take  from  the  prisoners  indicted  the  benefit  of  clergy.** 

(c)  Staimf.  181:  (g)  Ihid.  5  T.  R.  623. 

(rf)  R.  v.  Holland,  5  T.  R.         [h]  3  Ins.  41.     11  Co.  19. 

623.  Post.  194.  2  Haw.  c.  25.  s,  59.     1  Hale 

{e)  3  Ins.  41.  571.  2  Hale,  333. 

CO  Cowp.  672.  W  2  Hale,  336. 
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But  notwithstanding  particular  instances  to  the  con^ 
trary,  such  loose  and  general  pleading  seems  to  have  been 
at  all  times  inconsistent  with  the  general  policy  and  true 
spirit  of  the,  common  law;  and  in  very  early  times^ 
exceptions,  upon  this  ground,  were  both  taken  and  al- 
lowed. Thus,  in  the  reign  of  Edward  III.  indictments, 
which  charged  the  defendants,  generally,  with  being  com- 
mon misfeasors,  or  common  thieves,  without  shewing 
the  particulars,  were  holden  to  be  insufficient  (/r).    So, 

indictments  have  been  holden  to  be  defective,  which 

■ 

barely  charged  the  defendant  with  being  a  common  de- 
famer,  vexer,  and  oppressor  (/),  a  common  disturber  of 
the  public  peace  (m),  a  common  deceiver  (n),  a  common 
forestaller  (o). 

The  only  instances  in  which  general  pleading  seems 
to  be  allowable,  are  exceptions  from  the  necessity  of 
the  case,  where  the  ofl'ence  is  made  up  of  a  number  of 
minute  acts,  which  cannot  be  enumerated  upon  the  record, 
without  great  prolixity  and  the  danger  of  variance  [p]. 

Thus  in  an  indictment  against  a  common  scold,  it  is 
sufficient  to  aver  that  she  is  a  common  scotd;  and  in  an 
indictment  for  barretry,  it  may  be  averred,  generally, 
that  the  defendant  is  a  common  barretor.  (9). 

So,  according  to  Lord  Hale,  an  indictment,  charging 
the  defendant  to  be  noctivagus,  is  good  (r). 

With  respect  to  the  degree  of  certainty  and  minuteness. 


(k)  Staun.  b.  2.  d  30. 
2  Hale,  182. 

(/)    1  Roll.  79.    Str.  699. 

(to)  2  Haw.  c.  25«  s.  59. 

(n  6  Mod.  11. 
.  (o)  2  Haw.  c.  25.  s.  59. 

(p)  2  Haw.  c.  25.  s.  59. 
6  Mod.  311.  Str^  1246.  2  Burr. 
1233. 


[q]  But  it  is  usual  for  the  pro- 
secutor (before  the  trial)  to  give 
the  defendant  a  written  note  of 
the  particulars  intended  to  be 
relied  upon.  2  Haw.  c.  25* 
s.  59. 

(r)  2  Hale,  182.  The  keep- 
ing of  a  gaming-house  may  be 
described  generally,  because  it 
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in  averring  the  fects  and  circumstances  of  any  particular 
offence,  it  may  be  proper  to  preiiiise  the  following  autho- 
rities. Lord  Hale  says  (.v),  "An  indictment  is  nothing  else 
but  a  plain,  brief,  and  certain  narrative  of  an  ofience 
committed  by  any  person,  and  of  those  necessary  circum- 
stances that  concur  to  ascertain  the  fact,  and  its  nature.** 

Id  the  case  of  the  King  v.  Home  (t).  Lord  Chief  Justice 
DeGrey,  in  delivering  the  opinion  of  the  judges,  observed, 
"  The  chaise  must  contain  such  a  description  of  the 
offence,  that  the  defendant  may  know  what  crime  it  is  which 
be  is  called  upon  to  answer,  that  the  jury  may  appear  to 
be  warranted  in  their  conclusion  of  guilty,  or  not  guilty, 
upon  the  premises  delivered  to  them,  and  that  the  court 
may  ^ee  such  a  definite  crime,  that  they  may  apply  the 
punishment  which  the  law  prescribes.  7'his,  I  take  to  be 
what  is  meant  by  the  different  degrees  of  certainty  men- 
tioned in  the  books ;  and  it  consists  of  two  parts ;  the 
matter  to  be  charged,  and  the  manner  of  charging  it. 
As  to  the  matter  to  be  charged,  whatever  circumstances 
are  necessary  to  constitute  the  crime  imputed  must  be 
set  out,  and  all  beyond  are  surplusage;  and  therefore,  in 
the  instance  for  a  prosecution  for  perjury,  it  is  necessary 
to  set  out  the  oath,  as  an  oath  taken  in  a  judicial  proceed* 
iiig,  and  before  proper  persons,  in  order  to  see  whether 
it  is  an  oath  which  the  court  had  jurisdiction  to  adminis- 
ter. In  the  prosecutibn  of  a  constable,  for  not  serving  the 
office,  it  is  necessary  to  set  out  the  mode  of  his  election  ; 
because,  if  he  is  not  legally  elected,  he  cannot  be  guilty 
of  a  crime  in  not  serving  the  office.  Where  the  circum- 
stances go  to  constitute  the  cringe,  they  must  be  set  out. 
Where  the  crime  is  a  crime  independently  of  such  circum- 

consists  of  a  multiplicity  of  facts,  («)  2  Hale,  1 6i^ 

per  Gro8e^    J.   R.   y.   Mason  (')  Cowp.  b7'\ 

1  Leach,  C.  C.  p.  548. 


I 


72  INDICtMBNT. 

Stances*  they  may  aggravate,  but  do  not  contribute  to 
make  the  offence." 

In  the  case  of  tbe  King  v.  Hollond^  (u)^  the  court  beM 
that  three  things  ought  to  concur  in  every  criminal  pro* 
ceeding :  Ist  That  the  party  accused  should  be  apprized 
of  the  charge  he  is  to  defend.  2dly.  That  the  court  may 
know  what  judgment  is  to  be  pronounced  according  to 
law.  3dly.  That  posterity  may  know  what  law  is  to  be 
derived  from  the  record.    To  which  may  be  added: 

\  4thly.  That  the  accused  may  be  enabled  to  plead  his 

conviction  or  acquittal  to  another  indictment,  for  the  same 
offence.    One  count  of  the  indictn)ent,  in  the  last  case, 

j  alleged  that  the  defendant,  and  other  persons  in  oflSce, 

"  did  not  commence  and  prosecute  the  war  against  Tippoo 
Sultaun,  with  all  possible  vigour  and  decision  ;**  and  tbit 
count  the  court  held  to  be  vicious,  because  it  did  not 

■ 

I  sufficiently  apprize  .the  defendant  of  that  which  was 

;  intended  to  be  proved  against  him. 

j  In  the  case  of  the  King  v.  Stevens  [v)  and  Agnew,  Loid 

£llenborough,C.  J.  in  delivering  thejudgment  of  the  court, 
said, "  every  indictment,  or  information,  ought  to  contain 
a  complete  description  of  such  facts  and  circumstances 
as  constitute  the  crime,  without  inconsistency  or  repug« 
nancy;  and,  except  in  particular  cases,  where  precise 
technical  expressions  are  required  to  be  used,  there  is  no 
rule  that  other  words  shall  be  employed,  than  such  as  are 
*  in  ordinary  use." 

On  the  other  hand,  it  is  unnecessary,  even  in  an  indict* 
ment  for  treason,  to  detail  the  minutiae  of  those  circum- 
stances intended  to  be  proved  against  the  defendant  It  is 
sufficient  that  the  charge  be  reduced  to  a  reasonable  de- 
gree of  certainty,  so  that  the  defendant  may  be  apprized  of 
the  nature  of  it,  and  prepared  to  give  an  answer  to  it  {s)n 

(tt)  5T.R.  623.  (i)Fofit.  194, 

l^v)  5  East,  258. 
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The  substantial  description  of  the  offence,  will  be  con- 
sidered under  the  following  divisions ; 

1.  Of  alleging  the. nature  and  degree  of  the  offence 
against  one  or  more. 

S.  Of  setting  forth  the  means  and  manner  of  committing 
the  offence,  with  the  circumstances  immediately  connected 
therewith. 

3.  Of  alleging  circumstances  collateral  to  the  principal 
act,  but  which  are  essential  to  the  offence. 

4.  Of  allying  the  defendant's  intention. 

5.  Of  the  special  description  of  persons ^  places ^  and 
things^  connected  with  the  offence,  with  names,  quantity, 
number,  and  value. 
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CHAP.  VI. 

Of  alleging  tJie  Nature  and  Degree  of  the  Offence 

in  technical  Terms. 

I 

\ 

I.  A$  against  the  Principal  in  the  first  Degree^  p.  69. 

II.  Against  Principals  in  the  second  Degree^  p.  75* 

1.  The  law  distributes  crimes  into  three  great  classes, 
—treasons,  felonies,  and  misdemeanors,  inferior  to  felony. 
Each  of  these  is  attended  with  peculiar  incidents,  both 
before  and  after  conviction.  It  is  therefore  one  important 
oQice  of  an  indictment  to  specify,  in  technical  language, 
the  particular  genus  of  crime  imputed  to  the  defendant, 
that  he  may  avail  himself  of  those  advantages  which  the 
law  allows  him,  that  he  may  be  excluded  from  those  which 
the  law  withholds,  and  that  the  court  may  be  authorized, 
after  conviction,  to  inflict  the  appropriate  measure  of 
punishment  This  is  done,  by  charging  the  treasonable 
act  to  have  been  committed  proditorie^  and  the  felo  liots 
act  to  have  been  done  felonice  (a) ;  these  words  are  abso- 
lutely essential  to  the  description  of  these  offences ;  and 
the  intention  to  charge  a  bare  misdemeanor,  is  ascertained 
by  the  omission  of  both  the  words  descriptive  of  treason 
and  felony;  for  it  seems  to  be  clear,  that  no  offence,  as 
described  in  any  indictment,  can  amount  to  more  than  a 
misdemeanor  (&},  if  it  be  not  laid  to  have  been  committed 
either  proditorie  or  felonice  (c)« 

(a)  Statmf.  96.  a.  2  Haw.  c.  crime  below  the  degree  of  fe* 

25.  s.  55.  lony. 

(6)  Note,  the   terra    wiiWe-         (r)  2   Ha!e.   172,     2  Haw. 

meanor  is  in  (2;!>ncral  used  to  c.  25.  s.  53.  3  Ins.  15. 
signify,     in     these     pages,    a 
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Next,  in  the  description  of  the  species  of  treason, 
felony,  or  misdemeanor,  charged  upon  the  defendant,  it  is 
frequently  necessary  to  make  use  of  technical  and  appro- 
priate words,  which  are  either  generally  descriptive  of  the 
bifence  itself,  or  of  the  particular  facts  connected  with 
it  A  strict  adherence  to  such  M'ords,  may,  in  some  cases, 
appear  too  nice  and  critical  to  serve  the  end  of  justice ; 
yet  it  seems  founded  upon  mauy  strong  and  substantial 
reasons. 

For  instance,  by  successive  decisions,  the  legal  value 
and  weight  of  a  termor  phrase  of  art  is  ascertained ;  and, 
should  a  doubt  arise  as  to  its  meaning,  reference  for  the 
purpose  of  removing  it,  may  be  had  to  former  authorities, 
whilst  every  new  expression  would  introduce  fresh  uncer- 
tainty, and  the  benefit  to  be  derived  from  precedent  would 
be  wholly  lost. 

In  all  indictments  for  treason,  the  ofllence  must  be  laid 
lo  have  been  committed  traitorously.    But  if  the  treason 
itself  be  laid  to  have  been  so  committed,  whether  it  consist 
in  compassing  and  imagining  the  king's  death,  or  other- 
wise, it  is  not  necessary  to  allege  every  overt  act  .to  have 
been  traitorously  committed  (cO.    In  the  case  of  ^r^flwo/i 
against  the  king's  person,  the  indictment,  in  conclusion, 
should  allege  the  offence  to  have  been  committed  against 
the  defendant's  duty  of  natural  allegiance,  if  he  be  a  natu- 
ral bom  subject,  or  simply  against  his  duty  of  allegiance, 
if  he  be  an  alien  ;  but  the  word  natural,  does  not  appear 
to  be  essential  in  the  first  instance,  and  would  probably  be 
fatal  in  the  latter,  if  it  turned  out  that  the  defendant  was 
an  alien  (e). 

W  Cranboum's  case,  4  St.  1  Hale,  59.  T7.  92.  Dyftr,  145. 

Tr.  701.  Salk.  633.  East,  P.  C.  Calvin's  case,  7  Co.  6.  b.     1 

11^-  Haw.  c.  17.  s.  5,  6  St.  Tf.  56, 

W  FosL    1^(5.     4    St.    Tr.  Francia's  case. 
6^7,9.Salk.  G33.  4  Mod.  163. 
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In  indictments  for  inferior  treasons,  such  as  relate  to 
the  coin.  &c.  it  is  usual  to  allege  the  offence  to  have  been 

feloniously  as  well  as  traitorously  committed;  but  this 
does  not  appear  to  be  essential.  So  petit  treason  is  usu- 
ally  alleged  to  have  been  feloniously  as  well  as  traitorously 
committed  (/)»  and  the  indictment,  in  conclusioDf  all^^es 
that  the  defendant  did  traitorously  and  feloniously  kill  and 
murder ;  in  which  case,  the  defendant,  though  acquitted 
of  the  treason,  may  nevertheless  be  convicted  oi  the  felony 
and  murder  (g). 

It  has  ahready  been  observed,  that  every  felony  must  be 
alleged  to  have  been  committed/e/o»toii^/y ;  and  in  indict- 

.ments.for  particular  felonies,  technical' and  appropriate 

k 

-words  are  frequently  essential  to  the  description  of  the 
offence.    Thus,  in  an  indictment  for  murder,  it  is  essen- 
tial to  state,  as  a  conclusion  from  the  facts  previously 
averred,  that  the  said  defendant,  him,  the  said  C.  D.  in 
maimer  and  fgrm  aforesaid,  feloniously  did  kill  and  miir- 
der  (h) ;  a  term  of  art,  which  can  in  no  case  be  dispensed 
•  witht    So  it  must  also  be  alleged,  that  the  offence  was 
conunitted  of  the  defendant's  malice  aforethought ;  words, 
which  cannot  h%  supplied  by  the  aid  of  any  other.    And 
.  if  any  of  these  terms  be  omitted,  or  if  the  defendant  be 
.  merely,  charged  with  killing  and  slaying  the  deceased,  the 
>offeQjce  will  amount  to  no  more  than  manslaughter  (t). 


(/)  Post.  329. 
•  (g)  Post.  328. 
.  (h)  1  Hale,  450.  466.  4  BI. 
Comm.  307.  Yel.  205.  Th* 
term  was  originaUy  introduced, 
.'ioroJKkr-to  exclude  the  offender 
;  from  Jris;  clergy.  A  v.  CUrk^ 
,  Saik«  377,  and  is  not  essential 


to    an    indictment    for   man- 
slaughter. 

(t)  1  Hale,  450.  466.  East, 
P.  C.  345.  A  killing  by  mis- 
adventure, or  chance  medley, 
is  described  to  bave  been  done 
y  casually  and  by  misfortune, 
and  against  the  will  of  the  de- 
fendant." 
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Where  the  death  arises  from  any  wounding,  beating,  /or 
bruising,  it  has  been  said,  that  the  word  struck  (k)  is 
essential,  and  that  the  wound,  or  bruise,  mustbe  alleged 
to  ha?e  been  mortal.  And  whatever  doubt  may  rest  upon 
the  necessity  of  the  first  allegation,  it  would  not  be  pru- 
dent, at  all  events,  to  omit  it  where  it  is  applicable;  and 
as  to  the  second  (/),  it  has  been  holden,  that  its  omission 
cannot  be  supplied  by  the  averment,  which  is  in  all  cases 
necessary,  that  the  party  died  of  the  stroke  {m). 

In  appeals  and  indictments  of  mayhem,  the  words /e/d-> 
n/otti/y,  and  did  maim^  are  essential  [n). 

Inappeal^  and  indictments  of  rape,  the  words  feloniquify 
rmiihed  are  essential,  and  the  word  rapuit  is  not  supplied 
by  the  words  carnaliter  cognovit  (o) ;  and  it  seems  that  the 
latter  words  are  also  essential  in  indictments  (p),  though 
the  contrary  has  been  ruled  in  the  case  of  ah  appeal  (9). 

The  usual  course,  in  an  indictment  for  rape,  is  to  aver 
that  it  was  committed  against  the  will  of  the  female,  and 
therefore  it  would  not  be  safe  to  omit  the  averment  In 
an  indictment  for  an  unnatural  crime,  the  descriptive  words' 
of  the  statute,  taking  (r)  away  clergy,  mustbe  used;  and 
it  is  not  sufficient  to  say  contra  natures  ordinem  rem  habuit 
ttmream  et  carnaliter  cognovit  [s). 


[k]  2Ha]e,  184.  lBul8.124. 
2  Ids.  319.  2  Haw.  c.  23.  s.  82. 
Cro.  J.  6a5.  5  Co.  122. 

(/)  Lad*8  ease.  Leach,  112. 

(m)  2  Hale,  18a  iHaw.c. 
23.S.82.  Kel.  125. 

(it)  3  Ins.  1 1 8.  2  Haw.  c.  23. 
s.  15,  16,^  &c.  2Haw.  c.  25. 
«.  56; 

(0)  1  Hale,  628. 2  Hale,  184. 
1  Ins.  190.  2  Ins.  180. 


ip)  1  Hale,  632.  3  Ins.  60, 
Co.  Lit.  137.  2  Las.  180. 

(9).  11  H.  4. 13. 2  Haw.  c.  23. 
8.  79.  Summ.  187.  Staun.  81. 

(r)  5  Eliz.  c.  17.  3  &  4  W. 
&  M.  c.  9.  s.  2.  Fost.  424.  Co. 
Ent.  351.     3  Ins.  59.     1  Haw. 

V.   ^.  S.  tfc. 

(*)  East,  P.  C,  480.  3  Ins, 
59. 
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In  an  indictment  for  burglary,  the  essential  words  are 
feloniously  and  burglariously  broke  and  entered  the  dwell* 
ing'house,  in  the  night  time ;  and  the  felony  intended  to 
be  committed,  or  actually  perpetrated,  roust  also  be  stated 
in  technical  terms  [t).  So  in  case  of  simple  larciny,  the 
^ords  feloniously  took  and  carried  away  the  goods  (u),  or 
took  and  led  away  the  cattle,  are  essential. 

In  an  indictment  .(or)  for  robbery  from  the  person,  the 
\90xAs  feloniously,  violently  (y),  and  against  the  will,  are 
essential ;  and  it  is  usual,  though  it  seems  to  be  unneces- 
sary, to  allege  a  putting  in  fear.  Piracy  must  be  alleged 
to  have  been  done  feloniously  and  piratically  (s). 

So,  in  case  of  misdemeanors,  technical  words  are  fre* 
quently  necessary. 

Thus,  a  common  barretor,  and  a  common  scold  {a),  must 
be  charged  as  such ;  and  in  an  indictment  for  maintenance, 
the  word  manti^^nutZ  should  be  inserted,  and  the  word  riot 
seems  to  be  used  in  all  indictments  for  that  offence  (b). 

In  an  indictment  for  a  riot,  it  is  usual  to  allege  it  to  have 
been  committed  in  terrorem  populi  (c),  but  this  does  not 
appear  to  be  essential,  if  it  be  alleged  that  the  defendants 
assembled  riotously  and  committed  an  unlawful  act  (cf). 

It  has  been  said,  that  where  the  fact,  laid  in  an  indict- 


I     \ 


(t)  1  Hale,  549. 

(tt)  1  Hale,  504.  2  Hale,  184. 
And  it  has  been  said  that  for 
stealing  an  horse,  it  should  be 
cepit  et  abduxit,  for  stealing 
sheep  cepit  et  effugavit ;  but  I 
find  no  decision  which  warrants 
these  unprofitable  distinctions. 

(x)  1  Hale,  534.  Post.  128. 
3  Ins.  68. 

[y)  Qu.  et  vide  Smith's  case, 


East's  P.  C.  783.  in  which  it 
was  holden,  that  violenter  is  not 
an  essential  term  of  art. 

(z)  1  Haw.  c.  37.  s.  6.  10. 

(a)  Com.  Dig.  Ind.  G.  6. 
Mod.  Ca.  1 1 . 

(h)  R.  V.  Johnson  and  others, 
Wils.  325. 

(c)  1  Haw.  c.  65.  s.  5. 

(d)  See  Lord  Holt's  opinion, 
R.v.Soley.  11  Mod.  115. 
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mentj  appears  to  be  Tinlawful,  it  is  uhoeoessary  to  allege  it 
to  have  been  unlawfully  done  (c).    In  truth,  the  averment 
is  in  no  case  essentiaU  unless  it  be  part  of  the  description 
of  the  offence,  as  deGned  by  some  statute ;  for  if  the  fiict, 
as  stated,  be  illegal,  it  would  be  superfluous  to  allege  it  to 
be  unlawful ;  if  the  feet  stated  be  1^1,  the  word  illicite 
cannot  render  it  indictable ;  and  the  same  observation  is 
applicable  to  the  terms  wrongfully,  unjustly,  wickedly, 
wilfully,  corruptly,  to  the  evil  exalmple,  felsely,  mali- 
ciously, and  such  like;  which  are  unnecessary,  if  they  are 
not  to  be  found  in  the  very  definition  of  the  offence,  either 
at  common  law,  or  in  the  purview  of  a  statute ;  and  at  com- 
moD  law  it  seldom  happens  that  one  of  these  expresstons 
may  not  be  supplied  by  an  equivalent  one.  Thus,  though 
it  is  usual  to  allege  that  the  pdirty  falsely  forged  and  coun- 
terfeited, it  is  enough  to  allege  that  he  forged,  because  the 
word  implies  a  false  making;  and  in  indictnients  for  libels, 
it  is  sufficient  either  to  use  the  vford  falsely  or  malici'- 
ously  {/),  or  an  equivalent  epithet 

Whtti  the  indictment  is  framed  upon  the  purview'  of 
some  statute,  it  may  be  laid  down  as  a  general  rule,  that 
all  the  epithets  of  manner  contained  in  the  statute,  should 
be  [g]  averred  upon  the  record.  In  some  instances,  in- 
deed, indictments  have  been  holden  to  be  suflicient  which 
did  not  strictly  pursue  the  words  of  the  statute  on  which 
they  were  founded  (A) ;  but  it  is  at  all  times  imprudent  to 
omit  any  part  of  the  description  contained  in  the  statute, 
since  such  an  omission  will  in  general  be  fatal.    Thus  an 


(e)  2  Roll.  Ab.  82.  (h)  Post.  130.     1  And.  495. 

if)  Sty.  392.    2  Will.  Saun.      R.  v.  HaU    and    CrutdtfiM, 
242.       '  •  East,  P.  C.  895, 896. 

ig]  2  Haw.  c.  25.  s.   110. 
Kel.8,    Post.  424. 
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indictment  for  perjury ,  under  the  statute  of  Elizabeth,  for 
want  of  the  word  wilful ^  which  is  used  in  the  act,  was 
holden  to  be  vicious  (i),  though  in  an  indictment  for  per- 
jury, at  common  law,  the  word  would  not  be  essential. 
In  an  indictment  for  perjury  at  common  law,  the  term 
wilfuUtf  is  included  in  the  terms  falsely,  maliciously, 
wickedly,  and  corruptly.  The  necessity  of  adhering 
strictly  to  the  terms  or  phrases  used  by  a  penal  statute^ 
will  hereafter  be  more  fully  considered ;  for  the  present  it 
may  suffice  to  observe,  that  in  framing  an  indictment,  it  is 
in  all  cases  prudent  and  advisable  to  make  use  of  the  same 
language  which  the  legislature  has  thought  fit  to  select 
and  adopt 

In  eveiy  indictment,  whether  technical  words  be  essen* 
tial  or  not,  the  act  of  the  defendant  must  be  directly  and 
plainly,  and  singly  charged ;  )t  is  insufficient,  therefore,  to 
allege  the  oifence^  by  way  of  recital,  prefacing  the  descrip- 
tion with  the  words, "  for  that  whereas*'(ft)«  So  it  is  to  allege 
that  A.  discharged  a  gun  at  B.  giving  him  a  mortal  wound» 
without  directly  averring  that  he  struck  B.  has  been  holden 
to  be  insufficient  (/)•  So  it  is  improper  to  allege  an  of- 
fence in  the  disjunctive,  as  by  averring  that  the  defendant 
forged  or  caused  to  be  forged,  for  the  judgments  are  dif- 
ferent [m) ;  and  the  indictment  would  be  defective,  even 
though  the  judgments  for  the  two  offences,  disjunctively 
stated,  be  the  same ;  as  if  the  indictment  allege  that  the 
defendant  verberavit  vel  verberari  cauiatit  [n) ;  and  the 


(t)  Leach,  82.  Buls.   124.   tamen  qu.  et  vid^ 

[k]  2   Haw.    c.   25.  s.   60.      Ld.  Ray,  1169. 
Salk.  371.    3  Mod.  53:    Lord         (m)  5  Mod.  137.  -R.  v.  Stocks 
Ray.  1363.    Bun.  400.  er,   Salk.  342,  371.    8  Mo4* 

{/)  Long's  case,  5  Co.  122.     32.     Str.  747,  900. 

(n)  5  Mod.  137. 


Agatnut  Principals  in  the  Jitsi  Degree.       81 

defect  would  be  fatal,  either  upon  demurrer,  or  upon 
motion  in  arrest  of  judgment  [o). 

2ndly.  Against  principals  in  the  second  degree. 

Where  several  are  concerned  in  the  committing  of  the 
same  crime,  or  in  procuring  it  to  be  committed,  they  are 
either  principals  or  accessories  before  the  fact. 

It  will  be  consideVed  here,  how  the  offence  ought  to  be 
charged  against  those  whom  the  law  considers  to  be 
principals* 

In  treason,  petit  larciny,  and  misdemeanors  below  fe« 
looy,  the  distinction  between  principals  and  accessories  is 
not  admitted,  and  all  advisers,  contrivers,  and  procurers, 
are  equally  principals  with  thpse  who  commit  the  offence, 
though  they  be  absent  at  the  time  of  its  commission ;  and 
in  such  cases  it  seems  to  be  a  general  rule,  that  all  such 
principals  may  be  charged  to  have  committed  the  offence 
jointly,  provided  the  nature  of  the  offence  admit  of  such 
participation  [p).  But  where  a  person  becomes  a  traitor, 
by  harbouring  and  receiving  another  who  has  committed 
treason,  the  indictment  must  be  specially  framed  for  the 
receipt,  and  not  for  the  principal  treason  (9). 

And  in  general,  where  A.  and  B.  are  present,  and  A. 

commits  an  offence  in  which  B.  aids  and  assists  him,  the 

indictment  may  either  allege  the  matter  according  to  the 

fact,  or  charge  them  both  as  principal  in  the  first,  de- 
ft 

(0)  See  Index,  tit  Defective  An  indictment  for  a  trespess  has 

Indict.  been  held  to  be  sufficient,  al- 

(p)  Vide  supra,  tit.  Joinder*  though  in  some  parts  of  the 

and  see  6  Mod.  289.     Where  charge,  the  defendant  was  re- 

the  offence  procured  to  be  com-  presented  to  be  an  accessory 

mitted  is  several  in  its  nature,  only.    R,  v.  Tracy ,  6  Mod.  3], 
the  procurer  must  be  specially         (q)  Fo%U  345. 
indicted  for  the    subornation. 

ft 
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gme  (r)^  for  the  act  of  one  is  the  act  of  the  other  {s).  And 
upon  such  an  indictmenty  B.  who  was  present  aiding  and 
abetting,  may  be  convicted,  though  A.  is  acquitted  {()• 
So  A.  and  B.  if  present  aiding  and  abetting,  may  be  con- 
victed, though  C.,  a  person  not  named  in  the  indictment, 
committed  the  act  [u).  Again,  if  an  indictment  for  mur- 
der charge  that  A.  gave  the  mortal  stroke,  and  that  B* 
wtis  present  aiding  and  abetting,  both  A.  and  B.  may  be 
convicted,  though  it  turn  out  that  B.  struck  the  blow,  and 
that  A.  wad  present  aiding  and  abetting  (r).  To  go  one 
step  further,  upon  a  similar  indictment  charging  A.  as  a 
principAt  iti  the  first  degree,  and  B.,  as  present  aiding  and 
abetting,  B.  may  be  convicted  though  A.  be  acquitted. 
This  was  expressly  decided  in  the  case  of  Wallis  {y),  who 
was  tried  before  Lord  Hale,  C.  J.  who  observed,  **  who 
actually  did  the  murder  is  not  material ;  the  matter  is,  that 
a  murder  was  committed,  and  the  other  is  but  a  circum- 
stance^  and  all  are  principals  in  this  case;  therefore  if  a 
murder  be  proved  it  is  well  enough.*' 

'In  a  much  later  case  [z)  the  same  point  arose,  and  the 
majority  of  the  judges  were  of  opinion,  that  the  convic- 
tion was  proper ;  but  it  appears  that  the  judges  were  not 
unanimous,  and  the  prisoner  was  not  executed. 

(r)  Post  351,  425.  2  Haw.  (x)    Banson    v.     Offley,    2 

c.  23.  t.  76.    2  Hale,  344.  Show.  510.  3  Mod.  12U  FosU 

(j)  2  Haw.  c.  23.  s.  76.    R.  351.  1  Hale,  437,  463.  2  Hale, 

y.,.  Young  and  othen,  3  T.  R.  344,  5. 

105.  (y)  Salk.  334. 1  Haw.  c.  31. 

(0  Post  351.     1  Hale,  437,  s.  46,  47. 

463.  2  Hale,  185,  292,  344,  5.  {z)  R.  v.  Tayt&r  and  Skaw^ 

2  Haw.  c.  46.  s.  195.  9  Co.  67.  Leach,  398. 

(u)  R.  V.  Borthwick,  Doug. 
907.  KtU  109.  Stuad.  109. 
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If  a  statute  oust  a  person  who  does  a  particular  act  of  his 
clergy,  and  be  silent  as  to  aiders  and  abettors,  tbe  indict- 
ment will  not  oust  an  offender  of  his  clergy  unless  it  allege 
that  he  did  the  act;  and  it  will  be  insufficient  to  describe 
him  as  being  present  aiding  and  abetting.  Thus,  if  an 
indictment  under  the  statute  of  stabbing,  allege  that  A. 
n»de  the  thrust,  aad  that  B.  and  C.  were  present  aiding 
and  abetting,  if  it  turn  out  that  A.  gave  not  the  stroke, 
but  B.,  and  that  A.  and  C.  were  aiding  and  abetting,  not 
only  A.  and  C.  who  gave  not  the  stroke,  would  have 
their  clei]gy,  but  B«  also;  because  though  the  case  of  B.  is 
within  the  statute,  yet  as  to  him  the  indictment  brings 
him  not  within  the  statute  (a).    "  And  therefore,"  says 


(a)  2  Hale,  344.  AL  43. 
Styles,  86.  Salk.  542.  1  Hale, 
468.  2  Ld.  Ray.  842.  See 
tbe  very  learned  and  elaborate 
argument  of  Mr.  Justice  Foster, 
in  the  case  of  Midwinter  and 
Sims,  Fost  415.  The  prison- 
eri  were  indicted  om  the  stat. 
9  G.  1.  c.  22.  for  feloniously 
killing  a  mare.  It  appeared  in 
e?idenoe,  that  Sims  held  the 
mire  by  means  of  a  giidle 
buckled  round  her  neck,  whilst 
Midwinter,  with  a  large  sharp 
hook,  called  a  bill,  inflicted  a 
deep  wound  in  her  belly,  of 
which  she  died.  The  doubt 
WIS,  whether  the  words  of  the 
act,  <*  if  any  person  shall  un« 
lawfully  and  maliciously  kill, 
&C.  any  cattle,  kc.  every  per- 
ion  so  offending,  being  thereof 

6 


lawfully    convicted,    shall    be 
adjudged  to  be  guilty  of  felony, 
and  shall  suffer  death  without 
benefit  of  clergy,'*  ousted  Sims 
of  his  clergy.     Upon  the  first 
consideration  of  this  case,  Ld. 
C.  Baron  Parker  and  Mr.  J. 
Burnet,  were  of  opinion,  that 
the  prisoner  was  ousted  ;  Mr. 
J*  Foster  differed  from  them, 
and  Justices  Wright  and  De- 
nisOR  inclined' to  the  opinion  of 
Mr.  J.  Foster ;  but  they  after- 
wards agreed  with  the  Chief 
Baron  and  Mr.  J.  Burnet,  and 
the  same  construction  of  the 
statute   was  adopted    by   the 
judges  in  the  coalheaver*s  case. 
Leach,  76.  Mr.  Justice  Foster's 
main  argument  is  derived  from 
a  supposed  analogy  of  the  case 
to  those  under  the  stabbing  act. 
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Lord  Hale, ''  the  case  differs 
der,  where,  though  it  be  laid 
that  B.  was  present  aiding 


from  an  indictment  for  mqr- 
that  A.  gave  the  stroke. and 
and  abetting,  yet,  if  upon 


AI.  43.  Styles,  86.  of  secret 
larciny  from  the  person,  1  Hale, 
529.  and  of  robbing  in  a  dwel- 

• 

ling  house,  under  the  stat.  39 
Eliz.  c.  15.  /?.  V.  EvaT^  and 
Finch,  Cro.  Car.  473.    1  Hale, 
526,  528,  537 ;  in  all  of.  which 
cases  it  had  been  decided,  that 
a  mere  aider  and  abettor,  who 
did  not  Come  within  the  ex- 
press words  of  the  statute,  was 
not  ousted  of  his  clergy.     But, 
with  great  veneration  for  the 
talents    of  so  distinguished  a 
proficient    in  criminal  law,  I 
venture  to  observe,  that  in  those 
cases  the  plain  literal  construc- 
tion of  the  several  acts  was  ad- 
hered to,  and  not  violated,  by 
cpnfining    their   operation    to 
principals  in  the  first  degree,  to 
the  exclusion    of    aiders    and 
abettors  ;  but  it  seems  impossi- 
ble to  conceive,  by  what  rule 
of  Construction  the  descriptive 
words  of  this  or  any  statute  can 
apply  to  an  aider  and  abettor 
for  one    purpose   and  not  for 
another,  that  is,  so  far  as  to 
render  him  a  principal  felon, 
and  yet  not  so  far  as  to  subject 
him  to  the  punishment  in  the 


same  breath,  denounced  against 
such  a  felon.     For  it  was  ad- 
mitted on  all  hands,  ^t  an 
aider -and  abettor  was  a  pria- 
cipal  felon  under  tJie  cxt.    And 
it  would  introduce  a  most  mis- 
chievous degree  of  subtlety  into 
legal  construction,  so  to  inter- 
pret the  legislative  definition  of 
an  offence,  as  to  hold  that  a 
.person  falling  within  that  de-^ 
scription,  should  not  be  subject 
to  the  penalty  of  the  statute ; 
on  the  other  hand,  it  is  no 
strained  argument   to  suppose 
that  the  legislature,  in  framing 
the  statute,  considered,  that  by 
the  operation  of  the  common 
rule  of  construction,  an  aider 
and  abettor  would  be  treated  as 
a  principal  offender,  and  con- 
sequently   intended    by  such 
words  to  subject  him  to  the 
penalties  of  the  statute. 

At  the  Old  Bailey  Sessions, 
June,  1813,  upon  the  trial  of 
Brady  and  others,  for  forging 
and  uttering  a  check,  Mr.  Ba- 
ron Graham  said,  ''  it  has  fre- 
quently been  held,  that  what 
^ould  amount  to  a  constructivse 
presence  at  common  law,  will 
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evidence  it  appear  that  B.  gave  the  stroke,  and  A.  was 
abetting,  both  shall  be  convict  of  murder;  for  both  are 
equally  murderers,  and  the  indictment  is  true  as  to  both  ; 
viz.  that  of  their  malice  aforethought  they  did  kill  and 
murder.  But  it  has  been  decided,  that  v^here  a  statute 
creates  a  new  felony,  enacting,  that  all  who  .are  guilty  of 


not  be  sufficient  upon  an  indict- 
ment under  a  statute.     A  case 
under  this  statute  occurred  be- 
fore me  at  Derby.     Two  per- 
cms  went  in  concert  to  utter  a 
forged  note;  one  went  into  a 
shop  to  utternt,  whilst  the  other 
remained  at  some  little  distance 
m  the  street;   it  was  objected 
that  the  latter  was  not  liable  as 
a  principal.     I  saved  the  point, 
and  the  judges  were  of  opinion 
that  the  utterer  only  was  lia- 
ble."  See  JR.  V.  Soares^  East, 
P.  C.  974,  where  one  uttered  d 
foiged  note  at  Gosport,  whilst, 
the  others  waited  for   him  at 
Portsmouth ;  and  all  the  judges 
were  of  opinion,  that  the  lat- 
ter were  not  guilty  as  princi- 
pals.  And  in  the  case  of  SteW" 
«rt  V.  DickenSf  Cor.   Garrow, 
B.  Warwick.   Sp.  Ass.   1818. 
where  the  witness  had  bargain- 
ed with  the  prisoners  for  the 
pTiTchase  of  forged  notes,  ^nd 
they  pointed  out  to  the  witness 
a  person  .from  whom  the  wit- 
i»«s8  received  the  notes  in  pur- 
suance of  the  agreement,  in  a 


few  minutes  afterwards,  but  it 
did  not  appear  that  the  prison- 
ers were  in  sight  at  the  time ; 
it  was  held  by  the  judges,'  that 
the  prisoners  could  not  be  con- 
victed as  principals. 

It  seems  to  be  very  doubtful 
whether  the  legislature,  in 
framing  the  stabbing  act,  ever 
intended  it  to  apply  to  a  person 
aiding  and  abetting;  for  the 
main  intention  was  to  ensure 
the  punishment  of  murderers  in 
particular  cases,  where  malice 
propense  could  not  be  easily 
proved,  except  from  the  means 
of  destruction  used,  1  Hale,  456. 
Post.  298.  1  Kel.  55. ;  but  the 
inciting  and  assisting  of  an- 
other to  stab  a  third  person,  is 
such  an  unequivocal  act  of  ma- 
lice, as  to  render  the  aid  of  the 
statute  unnecessary;  yet  Mr. 
Serjeant  Hawkins  observes,  that 
the  cruelty  and  bloody  mind  of 
him  who  gives  the  stab,  ispectc- 
liar  to  himself,  2  Haw.  c.  33. 
s.  98.  and  in  that  way  explains 
the  exemption  of  principals  in 
the  second  degree. 


86  INDICTMEKT. 

the  thing  prohibited  by*  it  shall  be  adjudged  fetonSy  with- 
out benefit  of  clergy,  by  necessary  implication  it  makes 
all  the  procurers  and  abettors  of  it  accessories  or  princi- 
pals, upon  the  same  circumstances  which  will  make  them 
such  in  a  felony  by  the  common  law,  and  therefore  makes 
all,  who  are  present  aiding  |ind  abetting,  principals  in  the 
second  degree  (&). 

It  seems  to  be  advisable,  in  such  cases,  to  describe  the 
abettor  as  a  principal  in  the  first  degree ;  for  at  all  events 
any  objection  to  the  indictment  itself  is  by  this  means 
avoided;  and  if  the  penal  clause  include  an  aider  and 
abettor,  though  not  named,  it  includes  him  as  a  principal 
by  construction  of  law,  and  he  is  properly  described  as 
such ;  and  if  the  clause  does  not  extend  to  an  aider  and 
abettor,  he  cannot  be  made  liable  by  the  form  in 
which  he  is  charged. 

Where  a  statute  specifically  mentions  aiders  and  abet- 
tors, it  seems  to  be  sufficient  to  charge  them  as  principals 
in  the  first  degree  (c). 

If  one  maliciously  aid  and  abet  another  who  strikes  the 
blow,  they  may  be  charged  in  the  same  indictment  with 
different  degrees  of  homicide, — the  abettor  with  murder, 
the  party  who  struck  with  manslaughter  [d).  But  if  the 
bill  charge  two  with  murder,  and  the  jury  find  it  only 
manslaughter  in  one,  a  new  bill  for  that  offence  should  be 
preferred  against  him  (e). 

{h)  The  Goalheaveis*   case,  Ld.  Hale  was  of  opinion  that 

lieacb,  76*    iL  v.  Midwinter  aiders   and  abettors  might  be 

afid  SinUf    Leach^  78.  in  the  charged  generally, 
notes.  Post.  416,  2  Haw.  c.  33,         (rf)  2  Hiw.  c.  29.  s.  7. 
8.  98.  (c)  2  Haje,  162.  2  Roll.  R. 

(c)  R.  V.  Mouncer,  Leach,  408.  1  Sid.  230.  3  Buls,  206. 
3d  cd.  645^  East,  P.  C.  638,  9. 
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As  to  the  farm  of  chargiffg  defendants  as  aiders,  and 
^bettors. 

After  aU^ng  the  offence  of.  the  principal  with  its  cir« 
cumstances,  the  indictitieat  may  all^  generally^  that 
E.  F.  &C.  was  feloniously  prese^nt,  aidii^  and  abetting,  at 
the  felony  and  murder  (as  the  case  is)  committed  in  man- 
ner and  form  aforesaid  (/). 

And  the  averment  that  the  party  was  present  aiding 
and  abetting,  cannot  be  supplied  by  any  aigum^t,  impli- 
cation^  or  intepd^ei^t  (g).  A  person  may  indeed  be  an  abct- 
ipr to r felony,  though  he  be  not  actually  present;  for 
if  several  set  out  together,  or  in  small  parties,  upon  one 
common  design,  whether  of  murder,  or  felony,  or  for  any 
other  unlawful  purpose,  and  each  takes  the  part  assigned 
to  him, — some  to  commit  the  fact,  and  others  to  watch, 
&C.  they  are  all,  provided  the  fact  be  committed,  in  the 
-eye  of  the  law  present  at  it  (A). 

But  without  attempting  to  define  what  does  in  law 
amount  to  such  a  presence  as  will  constitute  the  party  an 
abettor,  suffice  it  to  observe,  that  in  all  cases  where  a 
person  is  either  actually  or  constructively  present,  aid* 
ing  and  abetting  in  the  commission  of  a  felony,  his  of- 
fence may  be  averred  by  the  general  words  already  men- 
tioned. In  indictments  for  homicide,  it  is  safer  to  allege  the 
abetment  generally ;  but  if  it  be  laid  specially,  it  should  be 
applied  to  the  stroke,  and  not  to  the  death  (i).  And  it  seems 
to  be  proper  in  such  cases  to  aver,  that  the  principal  and 
abettors  jointly  made  the  felonious  assault  of  malice  pre- 
pense ;  and  to  aver,  in  conclusion,  that  they  all  murdered 
«the  deceased  [k).    But  where  the  stroke  and  death  are  on 

{f\  4  Co.  42.  Heydon*s  case.         («)  4  Co.  42.    2  Haw.  c.  29. 
ig)  4  Co.  42.  8.  17. 

{h)  Post.  350.  {k)  See  the  Ind.  Mackall/t 

case,  9  Co.  62* 
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different  days,  it  would  be  repugnant  to  allege,  that  the 
party  was  present  aiding  and  abetting  at  the  felony  and 
murder  the  first  day ;  because  the  felony  was  not  complete 
before  the  death,  and  a  man  cannot  be  made  a  felon  by  a 
fictitious  relation  of  the  death  to  the  time  of  the  stroke  (/)• 

[1)  Heydon's  case,  4  Co.  42,  himself,    and    afterwards    be- 

And  therefore  the  year,  within  come    sane,    and  die    of  the 

which     an     appeal    must    be  blow,  he  shall  forfeit  nothing ; 

brought,    is    to  be  computed  for  the  death  shall  have  relation 

from  the  death,  and  not  from  to  the  stroke.  22  E.  3.  Corone, 

the  stroke.     4  Co.  42.     2  Ins.  244.     3  Ins.  54.    4  Co.  42, 

320.  Suunf.  63.  contra.    But  2  Ins.  318. 
if  a  map,  non  compos^  9ltnk^ 
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CHAP.  vn. 

% 

Of  seUing  forth  the  Means  and  Manner  of  commit'* 
ting  the  Offence^  with  the  Circumstances  imme" 
diaiely  connected  therewith.  And  of  Overt  Acts 
in  Indictments  for  Treason. 

I.  Forcible  Means,  S^c. 
n.  Fraudulent  Means,  8^c. 

III.  Illegal  Solicitations,  Attempts,  and  Endeavours* 

IV.  Misconduct  in  Office,  Extortions,  4rc. 
V.  Illegal  Combinations  and  Conspiracies. 

Where  the  particular  means,  which  are  used  to  effect 
a  criminal  object,  are  essential  to  the  constitution  of  the 
offence,  it  seems  to  be  a  general  rule,  that  such  means  must 
be  described  on  the  record,  to  enable  the  court  to  see  that 
the  juiy  hare  formed  their  conclusion  upon  proper  pre- 
mises. In  an  indictment,  therefore,  for  obtaining  money 
by  false  pretences,  it  is  necessary  to  specify  the  pretences, 
that  they  may  judicially  appear  to  have  been  such  as  fait 
within  the  purview  of  the  statute.  And  the  same  reason 
applies  to  all  indictments  for  publishing  libels,  or  uttering 
profane  and  blasphemous  or  seditious  words,  for  forgeiy, 
perjuiy,  and  the  sending  of  threatening  letters.  For  in  all 
these  cases,  and  many  others,  matters  of  fact  are  so 
mixed  up  with  questions  of  law,  as  to  render  it  necessary 
to  describe  the  means  and  micnner  of  committing  the 
offence  upon  the  record,  in  order  to  subject  them  to 
judicial  examination. 
There  is  besides  a  degree  of  particularity  and  preci- 
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sion,  which  is  called  for  in  the  description  of  the  offence^ 
for  the  purpose  of  informing .  the  defendant  what  is  in* 
tended  to  he  proved  agaii^st  him,  and  of  so  identifying  the 
chaige,  that  an  acquittal  or  ccmviction  may  enure  to  his 
subsequent  protection. 

In  this  chapter,  ^  then,  it  is  pix>po8ed  to  examine  with 
some  minuteness,  in  what  cases,  and  with  what  d^rce  of 
preci&ion«  it  is  necessaiy  to  allege  the  means  and  manner 
of  offending ;  and  with  this  view,  and  for  the  sake  of 
preserving  as  much  connection  as  so  extensive  a  subject 
admits  of,  instances  will  be  selected,  which  range  them- 
selves within  the  following  classes : 
'  The  Jirst  comprising  offences  committed  by  forcible 
mq^PB,  suQh  as  murder,  burglary,  and  larcinies  of  every 
description. 

The  second,  oBSeticeB  committed  by /rattc/n/ent  means, 
including  foigeiy,  perjury,  and  other  indictable  frauds. 

The  third,  all  procurements  by  illegal  solicitation,  &c. 
.as  by  accessories  before  the  fact,  &c.;  and  also  offences 
resting  in  tendency,  whether  they  consist  in  bare  solicita- 
.tion,  in  the  publication  of  libels,  in  the  speaking  of  blas^ 
phemous  or  seditious  words,  (which  may  not  improperly 
.be  considered  in  the  light  of  solicitations,)  or  in  any  other 
criminal  attempt  or  endeavour. 

The  fourth,  all  offences  consisting  of  misconduct  in 
office,  as  by  the  extortion  of  money,  &c. ;  and,  as  analo- 
gous to  these,  the  sending  of  threatening  letters,  and  the 
extortion  of  money,  by  threats  of  legal  process. 

The  fifth,  illegal  combinations  and  conspiracies. 

1.  Offences  committed  by  torcimlir  means* 
•It  is  still  usual,  in  indictments  for  forcible  Injuries,  to 
inak0  use  of  the  technical  words,  vi  et  armis,  but  by  the 
Btat  37  H.  8.  c.  8.  it  is  enacted,  that  '*  inquisitions  or  in- 
dictments, lacking  the  words  vi  et  armis,  viz.  baculis  cul' 
Seilis  crcnbus  et  sa^Htfs:,  or  any  such-like  words,  shall 
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be. taken,  deemed,  and  a4judged,  to  all  intents  and  pur- 
poses  to  be  as  gckxl  and  effectual  in  law,  as  the  same  in- 
quisitions and  indictments,  having  the  same  words,  were 
theretofore  taken,  deemed,  and  adjudged  to  be.'*  These 
words  are,  therefore,  clearly  superfluous  (a),  even  where 
the  crime  is  of  a  forcible  nature,  and  were  unnecessary  at 
<x>mmon  law,  where  the  iqjury  was  no4  forcible  (&). 

The  description  of  an  injuiy  to  the  person,  is  usually 
prefaced  by  an  averment,  that  the  defendant,  *'in  and 
upon  A.  B.  made  an  assault;**  and  where  the  offence 
amounts  to  felony,  the  indictment  should  aver,  that  the 
assault  was  feloniously  made,  and  will  be  defective  if 
the  averment  be  omitted  (c). 

In  appeals  and  indictments  of  homicide,  a  gre^t  degjr^ 
of  minuteness  has  ever  been  held  essential  to  the  descrip- 
tion of  the  instrument  and  means  by  whiph  ti^e  crime  y^^ 
perpetrated,  although  great  latitude  has  been  penxMi^t^d 
in  departing  from  such  a  description  in  evidence* 

Thus,  it  is  usual  to  state  the  particular  weapopw^th 
which  the  mortal  blow  was  inflicted,  or  the  species  of 
poison  which  was  administered;  but  evidence  maybe 
given  of  a  blow  inflicted  by  a  different  instrument,  or, 
that  the  death  was  effected  by  means  of  a  di^ereqt 
species  of  poison  (d),  provided  the  nature  and  kjnd  of.fie- 
fitruction  proved,  agree  in  substance  with  that  alleged. 
Thus,  if  the  wound  be  stated  to  have  been  inflicted 
with  a  dagger,  it  will  be  satisfied  by  proof  of  a  striking 

(fl)   2  Lev.  221;    Cto.  J.  187.  1  Haw.  c.  34.  s.  3.  1  Hale, 

473.     3  P.  Wmi.  497.  534.  3  Ins.  68.  Pulton,  IjJl.  b. 

(6)  Skinner,   426.     2  Haw;  (c)    it  y.  Pelfryman   fwid 

c  25.  s.  96.    And  in  case  of  Randall^  Leach,  641. 
munier,  the  force  at  common         (rf)  3  Ins.  50.     Mackally's 

law  is  implied  from  the  very  case,-  9  Co*  67.  t 

luUure  of  the  offence,  2  Hale, 
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with  a  sword,  rapier,  Bteff,  bv  bill  (c),  for,  they  produce 
'  the  same  kinfd  of  mischief;  and  it  is  said,  that  the  word 
struck,  is  the  essential  term  (/) ,  whence  it  should  seem 
that  if  the  death  be  proved  to  have  ensued  from  a  strik- 
ing,  1  variance  from  the  instrument  alleged  will  be  im- 
material. But  evidence  cannot  be  given  of  a  Species  of 
death,  totally  different  from  that  specified ;  therefore,  if 
'  it  be  alleged  to  have -been  effected  by  striking,  it  cannot 
be  proved  by  evidence  of  poisoning,  strangling,  or  starv- 
ing (g).    It  is  usual  also  to  allege  the  Tuanner  in  which 

*  the  weapon  was  held,  as,  that  it  was  held  in  the  defen- 
dant's right  hand,  or  in  both  his  hands,  and  to  state  its 
value;  but  these  averments  do  not  seem  to  be  material  (i). 

'  It  is  necessary  to  set  forth  a  description  of  the  wound,  (or 
'  other  mischief  effected  by  the  stroke,)  the  part  of  the 
body  (t)  in  which  it  wras  inflicted,  and  its  dimensions, 
with  great  certainty.  Thus  it  has  been  holden  to  be  in- 
suflBcient,  to  allege  that  the  wound  was  given  about  the 
breast  (J),  or  about  the  navel  (A:),  or  on  the  arm^  or  side, 
without  saying,  which  arm  or  side  (/);  but,  if  the  wound 

•  be  once  well  described,  a  subsequent  imperfect  descrip- 
tion will  not  vitiate  the  indictment ;  as,  if  the  wound  be 
aliped  to  have  been  given  on  the  left  side  of  the  belly, 
about  the  navel ;  for  the  first  part  of  the  description  is 

(e)  9  Co.  67.    In  Sharwin*8         [h)  2  Hale,  285.    2  Haw.  c. 

case.    East,    P.  C.   341.   the  23.  s.  79,  80. 
allegation  .of  an  assault  with  a         (t)  4  Co.  40.  2-  Haw.  c.  23. 

wooden  staff,  in  an  indictment  s.  80. 

under  the  stat  7  G.  2.  c.  21.  (/)  Young's  case,  4  Co.  40. 

was  held  to  be  satisfied  by  proof  2  Hale,  181. 

of  an  assault  with  a  stone.  ^  (k)  Walker's  case,  4  Co.  41. 

(/)  Cro.  J.  635.  Palm.  282.  "  (I)  2  Hale,  185.    Webster's 

5  Co.  122.  2  Hale,  185.  1  Buls.  case,  31  Elii.  5  Co.  131.   Sty. 

124:  76. 

(g)  Hale,  291. 
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certain,  though  the  latter  is  uncertain  (m).  The  dimen- 
sions  of  the  wound  must  be  described,  its  length  and 
depth  (n).  But  it  is  sufficient  to  allege,  according  to 
the  real  circumstances  of  the  case :  as,  that  the  defendant 
struck  a  mortal  blow,  on  such  a  part  of  the  body,  or 
gave  him,  in  such  a  part,  a  mortal  wound,  penetrating 
into,  and  through  his  body  [o). 

Where  several  blows  have  been  given,  or  difTerent  kinds 
of  poison  have  been  administered,  it  may  be  avdrred^  that 
if  the  party  did  not  die  of  the  on^,  he  died  of  the  other 
(p);  or,  it  may  be  alleged,  generally,  that  he  died  of  the 
said  several  blows,  so  struck,  or  of  the  poisons  so  admi* 
nifltered  (9).  The  reason  for  requiring  the  m^ns  to  be  set 
out  with  such  particularity,  seems  to  have  been,  that  the 
court  might  see  that  the  wound  was  serious  enough  to 
occasion  death. 

It  must  be  averred,  that  the  wound,  or  bruise,  was 
mortal  (r) ;  and  finally,  the  adequacy  of  the  means  to  pro* 
duce  death  must  be  further  shewn,  by  a  direct  averment, 
that  the  party  died  of  the  stroke,  or  poisoning,  and  this 
caoDot  be  supplied  by  any  implication  or  intendment  what* 
soever  {5). 

In  an  indictment  for  burglary,  it  is  unnecessary  to  state 
the  particular  means  of  breaking  and  entering ;  it  is  suf- 
ficient to  allege  generally,  that  the  defendant  broke  ai)d 
entered  [l]. 

Id  case  of  robbery  from  the  person,  it  is  not  necessary 
to  state  the  particular  means  by  which  the  prosecutor 
was  induced  to  yield  up  his  property,  or  to  state  any 

(»]  Walker*s  case,  4  Co.  41.  {q)  Weston's  case,  3  Ins.  50. 

(n)  3  Hale,  186.    2  Ha«r.  0,  (r)  Lad*s  case.  Leach,  112. 

23.  s.  81.  [s)  2  Hale,   186.     I  Haw. 

(o)  East.  P,-C.  342,  c.  23.  s.  82,  83.   Kel.  125. 

(p)  Young's  case,  4  Co.  40.  (0  1  Hale,  549, 
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particular  threats  or  violence,  or  even  to  allege,  that 
he  was  put  in  fear ;  it  may  in  all  cases  he  alleged,  ge- 
nerally, that  the  offence  was  done  violenter  et  contra  volun- 
tdtem'iu). 

In  an  indictment  for  simple  larciny,  it  is  unnecessary 
to  set  forth  the  particular  means  or  contrivance  (x)  made 
use  of  to  gain  possession  of  the  property,  or  to  remove 
it;  but  the  indictment  alleges  generally,  that  the  de- 
fendant feloniously  stole,  took,  and  carried  away  the 
goods.    . 

In  the  description  of  inferior  injuries  to  the  person, 
such  as  battery,  it  is  unnecessary  to  state  the  particular 
means  by  which  the  bodily  harm  was  effected ;  it  seems 
to  be  sufficient  to  allege,  that  the  defendant  did  beat, 
strike,  wound,  &c.  and  to  aver  the  damage  thereby  done 
to  the  person  assaulted  [y). 

An  indictment  for  a  forcible  entry  at  common  law, 
must  charge  the  defendants  with  having  used  ^uch  a 
degree  of  force,  as  amounts  to  a  breach  of  the  peace  {z). 
But  it  is  sufficient,  in  such  an  indictment,  to  aver,  that 
the  defendants  unlawfully,  and  with  a  strong  hand,  en- 
tered the  prosecutors  mill,  &c.  and  expelled  him  from 
the  possession  thereof  (a). 

II.  Offences  committed  by  fraudulent  means. 

It 'seems  to  be  an  universal  rule,  that  in  the  description 
of  all  crimes  founded  in  fraud,  the  instrument,  or  means 
of  fraud,  must  be  specified. 

And  this  is  necessary,  because  eveiy  fraud  is  not  an 

(tt)  1  Hale,  534.   Fast.  128.  necessary  to  specify  the  instru- 

East's,  P.  C.  783.  ment  R.  v.  Speed,  Carth,  502. 

.  (i)  1  Hale,  504.  2  Hale,  184.  1  Ld.  Ray,  584. 
R.  v.  Moore,  Leach,  354.  (z)  R.  v.  Wilson  and  others, 

(y)  In  a  conviction  for  kill-  8  T.  R.  357.   6  Mod.  178. 
ing  deer  it  was  held  to  be  uh-  (a)  lb. 
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indictable  ofience ;  thus,  at  common  law,  a  man  who  ob-» 
tains  monqr  by  a  mere  naked  He,  19  not  criminaHy  {b), 
though  he  may  be  civilly  responsible ;  whether  particular 
circumstances  constitute  an  indictable  fratid,  is  a  qaeStitfn^ 
of  law ;  and  therefore,  according  to  a  fundamental  rule  of 
description  in  indictments,  such  circumstances  must  be 
Kt  out,  in  order  to  shew  that  the  facts  amount  to  an  in- 
dictable offence.  Hence,  an  indictment  for  cheating,  at 
commoA  law,  cannot  be  maintained,  unless  some  spiecifle 
false  token  be  allied  to  have  been  used  (c]« 

And  under  the  stat.  33  H.  8.  against  obtaining  money 
by  false  tokens,  it  is  necessary  to  specify  the  particular 
tokens  (if),  for  the  statute  is  confined  to  tokens  and  let- 
terB,  in  the  name  of  a  third  person  (e). 

So,  under  the  statute  against  obtaining  money  by  false 
pretences  (/),  it  is  necessary  to  describe  the  false  pretences, 
because  some  false  pretences  are  not  within  the  statute  (g). 

So,  in  all  cases  of  forgery,  it  is  necessary  to  set  out  the 
foiged  instrument,  that  it  may  judicially  appear,  that  the 
crime  of  foigery  has  been  committed,  either  as  an  offence 
at  common  law,  or  under  the  definition  of  some  particular 
statute. 

Next,  it  is  to  be  considered,  how  far  it  is  necessary  to 
particularize,  in  describing  the  means  of  effecting  a  fraud. 
And  first,  it  may  be  observed,  that  if  some  means  be  spe- 
cified, and  by  those  the  fraud  could  have  been  effected, 
00  objection  can  be  taken  on  the  ground  that  the  descrip- 
tion is  not  sufficiently  circumstantial. 

(h)  R.  V,  Lara,  6  T.  R.  565.  (/)  30  G.  2.  c.  24. 

(c)  lb.  and  1.  Haw.  c.  71.  (g)  2  Btirr.  1127.  Mason's 
>•  1.  IL  ▼.  James,  Cald.  558.  case,  Leach^  548;  R.  v.  Munor, 

(d)  A  v.Afojon,  Leach,  548.  2  Sir,   1127.*    Leach,    720, 

(e)  R.  V.  Pears,  East,  P.C.  3d.  ed. 
7  Mod.  316.   2Str.  1127.  2T. 

R.  58). 
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In  the  case  of  the  King  v.  Young  and  others,  the  indict* 
ment  (h)  stated  that  the  defendants  did  falsely  pretend  to 
one  Thomas,  that  Young  had  made  a  bet  of  500  guineas, 
with  a  colonel  in  the  army,  then  at  Bath,  that  one  Lewis 
would,  pn  the  next  day,  run  on  the  high  road,  leading 
from  Gloucester  to  Bristol,  ten  miles  in  an  hour;  and, 
that  Young  and  MuUins  (t)  went  each  200  guineas  in  the 
bet,  and  Randal  (A:)  the  other  100  guineas;  and,  that  under 
colour  of  having  made  the  same  bet,  they  obtained  from 
Thomas  20  guineas,  as  a  part  of  such  pretended  bet 
It  was  objected,  upon  writ  of  error,  that  the  statement 
was  too  general,  no  person  having  been  specified  with 
whom  the  wager  was  laid ;  but  the  court  held,  that  this 
objection  was  answered  by  the  record.  That  if  the  indict- 
ment did  not  inform  the  defendants  what  charge  they 
were  called  upon  to  answer,  the  objection  would  be  well 
founded,  but,  that  it  held  out  to  them  sufficient  intelli- 
gence  of  the  offence  imputed  to  them ;  that  the  court 
could  not  intend  that  the  colonel's  name  was  mentioned, 
and  that  the  prosecutor  could  not  state  it  with  greater 
particularity  than  the  defendants  used. 

And  this  is  very  analagous  to  the,  oiTence  of  obtaiaing 
money  by  extortion,  in  an  indictment  for  which,  it  has 
been  holden  to  be  sufficient  to  charge  a  bailiflT,  with  hav- 
ing extorted  a  particular  sum  of  money,  colore  officii  (/)» 
without  stating  the  particular  threats  or  menaces ;  for,  it 
was  said  he  perhaps  might  claim  it  generally,  as  being  due 
to  him  as  bailiif,  in  which  case,  the  taking  could  not  have 
been  otherwise' expressed. 

It  is  not  necessary  expressly  to  aver  that  the  tokens, 

(A)  Leach,  568.  (Z)  Sid.  91.  2.  Haw.  c  25. 

(t)  One  of  the  defendants.         s.  57.  . 
{h)  Another  of  the  defend- 
antff. 
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or  pretences,  were  false  (m).  In  Terry's  case,  the  indict- 
ment  alleged^  that  he«  by  a  false  note,  in  the  name  of 
J.  D.  obtained  into  his  hands  a  wedge  of  silver,  and  it 
was  holden  to  be  good,  though  the  token  was  not  alleged 
to  be  false.  So,  in  Airey's  (n)  case  the  indictment  was 
holden  to  be  good,  although  it  did  not  expressly  allege  that 
the  pretences  were  false,  but,  after  setting  them  out, 
averred,  that  by  means  of  the  said  false  pretences,  the 
defendant  unlawfully  obtained  from  J.  B.  16;.  with  in- 
tent to  cheat  the  said  J.  B.  and  then  negatived  the  truth 
of  the  pretences.  The  court  held,  that  no  technical 
form  or  order  of  words  was  necessary  to  express  the  of- 
fence; and,  that  it  was  sufficient,  if,  upon  the  whole,  it 
appeared  that  the  money  had  been  obtained  by  means  of 
the  pretence  set  forth,  and  that  such  pretence  was  false. 

But  it  is  necessary  expressly  to  negative  the  truth  of 
those  pretences,  by  means  of  which  the  property  was 
obtained,  in  order  that  the  party  may  know  what  it  is 
that  he  comes  to  defend  (o). 

In  all  these  cases,  the  false  tokens  and  pretences  must 
be  proved  as  laid.  Where  the  indictment  alleged  the 
pretence  to  be  that  the  defendant  had  paid  a  sum  of  money 
into  the  bank  of  England,  and  upon  the  trial  it  appeared 
that  he  had  said  that  the  money  had  been  paid  into  the 
bank ;  the  variance  was  held  to  be  fatal,  since  a  statement 
that  the  money  had  been  paid  into  the  bank,  was  very 
different  from  an  assertion  that  it  had  been  paid  in  bg  the 
defendant  (p). 

Where  the  fraud  has  been  effected,  or  attempted  to  be 

(«)  Cio.  Car.  564.  ment  was  reversed  on  a  writ  of 

(ii)  2  East.  R.  30.  error. 

(o)  A.  V.  PerroU.  2  M.  &  S.         (p)  R,  v.  Plestow,  Cor.  Ld. 

379.  Where  for  want  of  such  Ellenborough.  1  Camp.  494. 
acfttive  aUegatioDS  the  judg- 
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effected,  by  means  of  a  written  instrament,  it  must,  witb* 
out  exception,  be  set  out  upon  the  record^  in  ord$r  that 
tlie  court  may  be  judicially  informed  of  its  criminal  na^ 
ture;  and  the  same  ^principle  extends  to  iodictments  for 
libels^  and  the  sending  of  threatening  letters  (g). 

It  will  next  be  considered,  what  precision  is  reffuisits 
in  setting  forth  written  instrumenti^  of  this  nature,  upoi^ 
the  face  of  the  indictment 

The  allegations,  in  ^n  indictment  Tor  forgeyy^  natural^ 
distribute  themselves  under  the  following  heads^ 
First  That  the  defendant  did  falsely  make^  alter,  ^c. 
Secondly.  The  por^tcfiZar  tn^triimen^  set  fortb^ 
Thirdly.  WiUi  the  intent  to  defraud  9JiothevM 
First  It  is  sufficient  to  allege  that  the  defendant  foiged;. 
and  counterfeited)  though  it  is  usual  to  aver  that  he  did 
falsely  foige  and  counterfeit,  for  the  adverb  is  sufficiently 
implied  in  the  former  W9rds^  (r).    In  Elsworth's  (sj  eas^, 
the  indictihent  elated  that  the  s^id  T.  £.  tb^  said  bill  of, 
exchange  did  feloniously  alter,  and  cause  to  be  altered,^ 
by  felsely  making,  forging^  and  adding  a  cypher  0^  ta.the 
letter  and  figure  8/.  in  the  said  bill,  and  also  by  ffilsely; 
making,  forging;,  and  adding  the  letter  y  to  the  v^ord  eij^t, 
in  the  bill  mentioned,  whereby,.  &;c.    The  secoiyl  couut 
alleged,  that  certain  persons  unknown  altered  the  bill, 
and  chai^ged  the  defendant  with  ul^ering.  and  publishing 
the  bill,  as  true,  knowing  it  to  be  foiged.    The  words  of 
tbe  statute,  on  wbich  the  indictment  was  founded,  (9  G,  ^ 
c.  25.  s.  i.)  arei  "  If  any  person  shall  falsely  make,  forge,, 
or  counterfeit.^*    It  was  objected,  in  arrest  of  judgmait, 
that  the  indictment  merely  charged  that  certain  persons 

[q)  R.  V.  Uoiyd,  East  P.  C.  2  Lev.  221.    It  v.  Dawson, 

1122.  teach,  720.  696.  3d.  ed.  1  Str.  19. 

[p]  Sty.  12^  1  Str.  10,   Ea»t,  [$)  Coram  WiUes^ Yo A,  Lent 

P.  €.   985.     J8.  T.    MarioU  Ass.  1780.  East'  P.  C.  986. 
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unkDovrti^'  did  alter,  by  fahely  making,  ^c.  and  did  not 
charge,  in  the  words  of  the  act,  that  they  falsely  made, 
forged,  SfC.  and  thht  the  word  after,  was  not  used  in  the 
statute.  But  the  judges  held;  that  the  indictnient  was 
good,  and  that  there  was  no  difieretice  in  substance,  or  in 
the  nature  of  the  charge.  Whether  the  indictment  ^ere 
for  feloniously  altering,  by  ifilsely  liiakingand'forgihg,  or 
for  feloniously  making  and  forging,  by  falsely  altering. 
In  the  case  of  the  King  y.  Bigg  (t),  the  mdlctment  alleged, 
that  the  defendant  feloniously  erased  an  indorsement  from 
sHttnik  note ;  the  jury  found  that  the  defendant  had  ex- 
pidi^ped  the  inscription,  by  means  of  sbme  unknown  liquor, 
and  the  judges  held  that  the  prisoner  was  guilty  (n). 

lo  consideration  of  law,  every  alteration  of  an  instru- 
ment amounts  to  a  forgery  of  the  whole. 

In  Daw8on*s  caise,  it  was  holden,  by  ten  judges,  that 
Ae  alUnUton  of  the  figure  2,  in  a  bank  note,  to  5,  was  a 
forging  of  a  batik  note  [v). 

And,  an  indictmel^t  {x)  for  making,  forging,  and  coun- 
feerfdting  a  bill  of  exdiaAfge,  utider  the  st  7  G.  2.  c.  *22. 
was  holden  to  be  supported  by  proof,  that  the  defendant 
had  altered  a  bill  of  exchatige  for  the  payment  of  id  I:  into 
SOL  boA  in  wordA  and'iigiir^s.  It  was  objected,  that  the 
defhi&iit  ought  to  baVe-  been  charged  with  altering  the 
gaaflie  bilf,  sthce  ttft^'stai  7  6.  2:  c.  22:  makes  it  a  dis-' 
tinct  offence  to  alter;  but  the  judges,  on  the  authority  of 
Dawson's  case,  hdd '  thi);  the  conviction  was  proper,  and 
tbit  eveiy  alteration  of  a  true  instrument,  for  such  a' 

(I)  3  P.  Wins.  419*  on    condition  of  transporCing 

(«)  Th»  Mttiforfty  wen  of  this     himself.  Sir.  19. 
opimoQ,  htk  the  case  involved         (v)  East.  P.  C.  978. 
msMj  other  points,  and  the  pri-         (s)  Teagne^s  case,  coram  Le 
•oo^r  was  afterwards  pardoned,      Blanc,    Hereford    Ass.  1802.' 

East.  P.  C.  979. 

H  2 
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purpotet  mad^  it,  when  altered,  a  {orgety  of  the  whole 
instrument 

But,  in  cases  where  a  genuine  note,  or  instrument,  has 
l^n  altered,  it  is  usual  to  all^e  the  alteration  in  one 
count  of  the  indictment  (y)« 

It  is  iiot  sufficient  to  aver,  that  the  defendant  forged,  or 
caused  to  be  foi^ged,  for  it  is  not  certain  and  positive  (s). 

Secondly.  The  particular  instrument  set  forth. 

Herein  may  be  considered, 

1.  In  what  manner  it  should  be  set  forth. 

2.  How  it  should  be  shewn  to  be  the  instrument^  (sup* 
posing  it  to  be  genuine,)  the  forging  of  which  is  prohibited. 

1.  The  instrument  «et  forth  may  he  prefiu:ed  by  the 
words,  *'  to  the  tenor  following^*  fit  *'  in  these  words,**  or 
**  as  follows,**  or  "in  the  words  and  figures  following!* 
for,  though  the  setting  out  an  instrument  by  the  tenor  (a), 
which  imports  a  true  copy,  is  the  most  technical  mode, 
yet  it  has  been  holden  that  the  words  *'  as  follows!*  are 
equivalent  to  the  words  **  according  to  the  tenor  follow- 
ing," or  **  in  the  words  and  figures  following,**  and  that, 
if  under  such  an  allegation,  the  prosecutor  fail  in  proving 
the  instrument,  verbatim,  as  laid,  the  variance  will  be 
fetal  (b).  And  unless  the  indictment  profess,  by  tiiese,  or 
similar  e^pressiodi,  to  set  out  a  copy  of  the  instrument 
in  words  and  figures,  it  will  be  vicious  (c).  An  accurate  [i) 

« 

(y)  See  East's  P.  a  d80.  R.  (b)  R.  v.  PowM,  Leach,  90. 

V.  Harrison.    R.  v.  Elseworth,  2  Bl.  Rep.  787.    East.  P.  C« 

there  referred  to.  976. 

{%)  1  Salk.  342.  5  Mod.  137.  (e)  Lyon's  case.  Leach,  69& 

Holt.  R.  345.  (d)  Hiinter*scase,Leach,731. 

(a)  A.  V.  Drahs.    ^  Salk.  Mason's  case,  Leach,  548. 
224.   Holt.  R.  347.  349.  350. 
425.  U  Mod.  95. 
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copy  of  the  instrument,  in  wards  and  figures  {e\  mutt 
then  be  set  forth,  to  enable  the  court  to  see  that  it  is  one 
of  those  instruments,  the  false  making  of  which  the  law 
considers  to  be  a  forgery  (/) ;  a  reason,  which  applies 
with  equal  force  to  indictments  for  libels  and  threatening 
letters  {g). 

In  setting  forth  the  tenor  of  an  instrument,  a  mere 
variance  of  a  letter  will  not  vitiate  the  indictment,  pro- 
Tided  the  sense  be  not  altered  by  changing  the  word  mis- 
spelt, into  another  of  a  different  meaning.  Thus  (A),  in, 
an  indictment,  for  forging  a  bill  of  exchange,  the  tenor 
was  "  value  received ;''  the  bill  proved  in  evidence,  was 
for  value  reicevd^  and  the  judges  (t),  upon  the  reserviMl 
question,  were  of  opinion  that  the  variance  was  not  fatal, 
since  it  did  not  change  the  word  into  another.  So,  in  an 
indictment  for  [k)  perjury,  it  was  assigned  for  perjury,  that 
the  defendant  had  sworn  that  he  undertood  and  believed, 
in  the  affidavit  he  swore  that  he  understood  and  believed. 

mm 

Upon  a  motion  for  a  new  trial.  Lord  Mansfield,  C.  J.  said, 
we  have  looked  into  all  the  cases  on  this  subject,  some  of 
which  go  to  a  great  length  of  nicety  indeed,  particularly 
the  case  in  Button,  where  the  word  indicari  was  written 
for  indictari  }  but  that  case  is  shaken  by  the  doctrine  laid 
down  in  Hawkins.  The  true  distinction  seems  to  be  taken 

(e)  it.  T.  Powellt  Leach,  90.  stamp.  See  Palmer^s  case.  East. 

East.  P.  C.  976.    Hait*s  case,  P.  C.  893.    CoUicot's  case,  4 

Leach,  172.  Taunt.  300. 

(/)  Lyon's  case.  Leach,  696.  {g)  R.  ▼•  Lloyd,  East*  P.  C. 

Mason's  case,  East.  P.  C.  975.  976. 

Gilchrist's  case,  Leach,  753.  In  {h)  R.  y.  Hart,  Leach,  172. 

indictments  for  fofging  particu*  (i)  De  OTey»  C.  J.  and  Wil* 

lar  stamps  which  the  legislature  les.  Justice,  were  absent.  East, 

has  directed  to  be  used,  it  ap-  P.  C.  978. 

pears  to  be  unnecessary  to  give  {k]  R.  t.  Beech,  Leach»  158. 

aaypaitieular  description  of  the  2  Hav.  c.  16.  s.  190. 
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t  'lit 

in  the  Queen  v.  Drake  [l)^  that  where  the  omi^sioni  or 
addition  of  a  letter,  does  not  change  the  word,  so  as  to 
make  it  another  word,  the  variance  is  not  material  (m). 

in  Elizabeth  Dunn's  case,  the  indictment  cbai^ged  the 
defendant  with  forging  a  promissory  note,  the  tenor  of 
which  is  as  follows,  and  then  set  out  the  note,  including 
the  attestation,  ''  witness,  John  WhettaV*  and'  also  the 
words,  *'  Mary  Wallace,  her  markJ*  The  fact  was^  that 
the  attestation,  and  the  subsequent  words,  had  been  .added 
dfter  the  defendant  had  affixed  her  mark;  and  the  recorder 
doubted,  whether  the  indictment  had  been  proved,  since 
.the  note  forged  by  her,  diflered  from  the  tenor  set  ouL 
But  Mr.  Baron  Perrot  and  Mr.  J.  Aston  were  of  opinioti, 
that  the  indictment,  in  this  respect,  was  well  proved  (n). 

Whether  it  he  necessary  to  set  out  the  iohole  of  the 
forged  writing. 

in  the  short  report  of  Smith's  case,  in  the  first  volume 
of  Salkeld  (o),  it  is  stated,  that  the  defendant  was  indicted 


(/)  Salk.  660. 

(m)  R.  v.  Beech,  Leach,  158. 
See  Salk.  660.  IL  v.  Bear, 
Cartk  408.  Holt,  R.350.  Cowp. 
229.  R.  v.  Hag.  Doug.  193.  In 
01dfield*8case,  Cor.  Bayley,  J. 
V.  Durham,  Summ.  Ass.  1811, 
and  afterwards  before  the  Judges, 
where  in  setting  out  the  bill,  it 
was  alleged  to  be  directed  to 
Messrs.  M.  P.  and  Co.  and  the 
bill  on  being  produced  was  di- 
rected to  Mess*.  M.  P.  and  Co. 
the  r  in  Messrs.  being  omitted, 
the  variance  was  held  to  be 
immaterial*   See  Russel,  1482. 


(n)  Leach,  68.  East.  P.  C. 
961.  The  defendant  directed 
the  name,  Mary  Wallace,  to  be 
affiled  to  the  mark  which  she 
had  made,  and  was  present  when 
the  name  and  attestation  were 
added.  In  this  case,  the  question 
arose,  whether  to  make  a  mark, 
in  the  name  of  another  person, 
with  intent  to  defraud  that  per- 
son is  forgery »  and  nine  of  the 
judges  were  of  opinion,  that  it 
was,  but  Mr.  J.  Aston  differed 
from  them,  and  on  that  account 
the  defendant  was  recommended 
to  mercy,  Leach,  68. 

(o)  Salk.  342.  Pasch.  2  Ann. 
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jfbr  forging  a  deed  of  assignment  of  a  lease,  signed  with 
the  m^rk  of  ohe  Goddard,  cujus  tenor  sequitur,  but  sets 
not  down  the  mark  as  in  the  assignment ;  it  was  objected, 
that  without  the  mark  it  could  be  no  forgery,  and  the 
objection  was  over-ruled.    But  this  is  a  Very  loose  report 
of  the  case,  which  appears  to  be  the  same  with  that  re- 
ported in  the  third  Volume  of  Salkeld,  and  by  Lord  Ray^ 
mond,  under  the  title  of  the  Queen  v.  Goddard  {p),  accord- 
ing to  which  the  defendatit  was  indicted  for  forging  ain 
assignment  of  a  lease,  and  the  tenor  was  set  out ;  at  the 
bottom  of  the  assignment  was  the  mark  of  the  assignor, 
but  no  mark  appeared  on  the  pbstea ;  and  the  whole  court 
hddy  that  since,  by  the  statute  of  frauds,  an  assignment 
must  be  signed,  the  want  of  the  mark  of  the  defendant 
(f)  upon  the  postea,  was  a  fatal  defect,  but  as  another 
indiGtment  had  been  found  against  the  defendant,  the  court 
gave  no  judgment,  but  ruled  that  the  defendant  should 
plead  to  the  signing  (r).    But  Lord  Holt  held,  that  if  the 
indictment  had  been  for  forging  a  deed  {s)  of  assignment, 
and  the  deed  had  been  set  forth.  Without  any  mark  or 
signing,  that  might  have  been  good,  because  signing  is 
not  necessary  to  a  deed ;  for  in  former  times  they  were 
sealed  only,  and  not  signed  (t).  And  it  seems,  in  all  cases, 
to  be  sufficient  to  set  out  that  part  of  a  written  document, 
which  comprehends  the  particular   instrument  forged, 
though  connected  with  other  matter.    Thus,  in  an  indict- 


(p)  In  3  Salk.  171.  Trin. 
2  Ann,  JS.  v.  Ooddard  et  al. 
U  Ray.  930.  R.  ▼.  Goddard 
and  Goerifon. 

ff  )  This  must  b€  m  mistake 
in  the  report,  3  Solk.  17L  the 
MieDdaatooidd  not  have  foiged 
his  own  mark. 


(r)  This  also  seems  to  be  a 
mistake,  for  **  new  indictment'* 
the  defendant  had  been  con- 
victed on  the  faulty  indictment. 

(«)  Mr.  East,  in  his  Pleas  of 
the  Crown,  p.  976.  cites  Salk. 
342.  and  questions  this  point. 

(I)  Salk.  342.  Pasch,  2  Ann. 
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ment  for  publishing  a  foiiged  receipt /or  .money,  the  receipt 
alone  was  set  forth,  as  follows^  '*  18th  March,  1733,  re- 
ceived the  contents  above,  by  me,  Stephen  Withers  ;*'  and, 
upon  its  appearing  in  evidence,  that  the  above  was  forged 
at  the  bottom  of  a  certain  account,  it  was  objected,  that 
the  account  itself  should  have  been  set  forth,  for  otherwise, 
it  would  not  appear  that  it  was  a  receipt  for  money.  But 
all  the  judges  held  the  indictment  to  be  sufficient;  for  it 
was  laid  to  be  a  foiged  receipt  for  money,  under  the  hand 
of  S.  W,  for  1/.  4s.  and  the  bill  itself  was  only  evidence  to 
make  out  that  chai^ge  (x). 

2.  How  the  forged  instrument  should  be  shewn  to  be  of 
the  kind  prohibited. 

It  must  invariably  be  shewn  on  the  face  of  the  indict- 
ment, by  proper  averments,  that  the  instrument  forged  is 
of  the  particular  kind  prohibited  by  the  statute  upon 
which  the  indictment  is  founded. 

A  forged  instrument  cannot  in  strictness  be  called  by 
the  name  of  the  real  instrument  which  it  assumes  to  be; 
an  instrument,  purporting  to  be  a  bond  or  writing  obli- 
gatory, is  not  such,  for  no  one  is  bound  by  it;  and  a 
forged  writing,  purporting  to  be  a  will,  ought  cot  in 
strictness  to  be  called  a  will,  for  it  is  not  so  in  any  sense, 
and  can  have  no  legal  operation  whatsoever. 

But  many  statutes  describing  the  offence  of  forgeiy, 
use  the  words,  **  and  if  any  person  shall  forge  any  will, 
or  bond  (y),  or  writing  obligatory,  &c." ;  and,  therefore,  it 
may  be  averred  in  the  indictment,  that  the  defendant 
foiiged  the  will  («),  bond,  or  writing  obligatory  (a).  But 
it  is  in  a]l  cases  proper,  and  seemingly  more  correct,  to 

(x)  jR.v.7efficft,  lEast,180.  (z)  JR.  t.  Bireh  and  Mart«h 
EasUP.  C,OT5.  Leach,  92    East.  P.  C  98a 

(y)  22  G.  2.  c  25.  (a)  Domiett's    case,    East, 

P,  C.  985. 
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aver,  that  the  defendant  foi^ged  and  counterfeited  a  cer- 
tain paper  writing*  purporting  to  be  the  last  will  (or  other 
iliatrument  whose  forgery  is  penal*)  In  the  case  of  the 
Me  King  V.  Birch  and  Martin,  it  was  so  averred,  and  the 
judges  held,  that  although  the  statute  uses  the  words, 
"*  shall  forge  a  will,"  it  was  sufficient  to  lay  it  either 
way  (&)•  And,  therefore,  in  general,  if  it  can  be  col- 
lected from  the  forged  writing  itself*  that  it  assumes  to 
be  a  bMd,  &c.  it  may  be  averred  in  the  indictment,  either 
that  the  defendant  forged  a  certain  bond,  or  that  he  forged 
a  oertain  writing  purporting  to  be  a  bond.  Thus,  in 
Taylor's  (c)  case,  the  defendant  was  charged  with  forg- 
iog  a  receipt  for  the  sum  of  201,  as  followeth,  **  Reed. 
IL  Wilson/'  And  in  Testick's  case  (<f ),  the  tenor  set  out . 
was,  •*  Received  the  contents  above^  by  me,  William  Wi- 
thers*', and  this  was  holden  to  be  prpperly  described  as 
a  receipt  For  in  each  of  these  cases  the  very  terms  of 
the  foiged  writing  shewed,  that  it  dtoumed  to  be  a 
receipt 

The  purport  (e)  of  a  writing  is  that  which  appears  on 
the  face  of  that  writing ;  if,  therefore,  the  foiged  writing 
•assumes  in  terms  to  be  a  will,  bond,  or  receipt,  it  may  be 
described  as  purporting,  to  be  a  will,  bond,  or  receipt 
But  in  alleging  the  purport  of  a  forged  writmg,  great  cau* 
tion  is  necessaiy ;  for  unless  it  can  be  collected  plainly 
from  the  terms  of  the  writing  set  forth,  that  iit  is  in  form 
and  assumes  to  be  that  particular  instrument,  which,  ac* 
cording  to  the  allegation,  it  purports  to  be,  the  indictment 
will  be  vicious.  Thus  in  William  Jones's  (/)  case,  the  in* 
dictment  alleged  **  purporting  to  be  a  bank  note,"  the 

'    [h)  IL  y.  Birch  and  Martin,  {d)  1  East,  180. 

Leach,  92.     East.  P.  C.  980.  (e)  it  v.    Gilchrist,  Leach, 

2  BL  It  790.  757. 

(c)  it  V.  Taylor,  Leach,  255.         (/)  Leach,  243,  East  P.  C. 

^l.?.  C.  977.  883.     Doug.  302, 
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writing  «et  forth  was  as  follows:  No.  F.  946. -^I  promise 
to  pay  Jolin  Wilson,  esquire,  or  bearer,  ten  pounds,  Lon- 
don, March  4th,  1776,  For  self  and  Company  of  my  bank 
in  England,  Entered,  T.  Jones.*'  And  the  court  were  of 
opinion  that  the  paper  writing  did  not  purport  to  be  a 
bank  note,  and  therefore  that  the  indictment  was  repug- 
nant So 'an  indictment  for  forging  a  bill  of  exchange, 
as  purporting  to  be  directed  to  John  King  by  the  name 
and  addition  of  John  Ring  esq.  was  for  the  same  reason 
bolden  to  be  vicious  (g).  The  same  was  holden  of  an  in- 
dictment, which  described  the  subscription  C.  CMier  as 
purporting  to  be  the  name  of  Christopher  Olier.  {h) 

And  in  Gilchrist's  (t)  case,  the  indictment  chai^ged  the 
defendant  with  forging  a  paper  writing,  &c.  purporting 
to  have  been  signed  by  Tbos.  Exon,  clerk»  and  to  be  di- 
rected to  George  Lord  Kinnaird,  Wm.  Morland,  and 
Thos.  Hammersley,  of,  &c.  bankers  and  partners,  by  the 
name  and  description  of  Messrs.  Rawson,  Morland  and 
Hammersley ;  the  tenor  of  the  bill  was  then  set  out  as 
follows,  **  Messrs,  Ratcson,  Moreland,  atid  Hammersley 
please  to  pay  &c.  (signed)  T.  Exon.";  and  tb6  indict- 
ment was  by  the  ten  judges  present  at  the  conference, 
holden  to  be  repugnant  and  .defective,  for  it  could  not 


{g)  R,  V.  Jeremiah  Reading^ 
Leach,  672. 

{h)  R.  V.  ReeveSf  Leach, 
l)dJ.  The  objection  was  at  first 
overruled  by  Heath  and  Law* 
rence,  Js.  and  Thomson,  B.  who 
thought  that  there  was  a  shade 
of  difference  between  this  case 
and  that  of  Gilchrist;  and  it 
does  no  t  appear  what  the  ulti- 
mate opinion  was.    In  Loveirs 


case.  East.  P.  C.  990.  Leach, 
282.  the  indictment  ran  thus, 
*•  purporting  to  be  directed  to 
Messrs.  Dmmmond  and  Co. 
Charing-cToss,*'  by  the  name  of 
Mr.  Drummond,*'  and  the  .in* 
dictment  was  held  to  be  good, 
but  it  does  not  appear  that  the 
objection  was  taken. 

(0  Leach,  753.  East  P.  C. 
98;2. 
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purport  to  be  directed  to  Lord  Kinnaird,  siDce  his  name 
did  not  appear  upon  the  bill. 

And  ifitb  respect  to  th^  word  purport ^  it  is  to  be  ob* 
served  geDej;ally,  that  its  use  is  to  shew  that  the  forged 
writii^  fiaJIs  within  the  prohibited  description;  and, 
therefore^  no  other  description  should  be  given  under  the 
woid  purport,  except  of  the  particular  nature  of  the  foiged 
writing,  as  that  it  purports  to  be  a  bond,  a  bill  of  ^change, 
a  bank  note,  or  the  like.  Any  further  description  is 
highly  objectionable ;  since  it  is  unnecessary,  and  exposes 
the  record  to  great  danger  from  variance  (i). 

And  the  same  objection  applies  to  giving  any  other  de- 
scription of  the  written  instrument,  (whose  tenor  is  after- 
wards set  forth,)  beyond  that  of  its  general,  nature. 

The  defendant  was  indicted  for  forging  and  uttering  a 
bill  of  exchange,  requiring,  &c.  and  signed  by  Henry  HuU 
ckiMoa,  for,  &c.  Upon  the  trial,  the  prosecutor  proved, 
that  the  signature  Henry  Hutchinson  was  foiged;  it 
was  then  objected,  that  the  indictment  averring  it  to 
have  been  signed  by  him,  .was  disproved;  and  so  the 
judges  held  upon  reference  to  them  after  conviction  (/)• 
And  an  indictment  will  be  defective,  if  it  allege,  after 
describing  the  forged  writing,  **  by  which  A.  is  bound  to 
B.;'*  for  since  it  is  a  forgery,  A.  could  not  be  bound  by 
it  (m). 

An  indictment  charged  the.  defendant  with  forging  a 
iond  and  writing  obligatory.  The  statute  upon  which  it 
was  founded,  mentions  bond  and  also  writing  obligatory. 
The  instrument  set  forth  purported  to  be  a  bond,  but  the 
judges  held,  that  it  was  properly  descrilied  (a). 

(k)  See  Mr.  Justice  BuUer^s  (m)  Bac.  Ab.  tit.  lod.  566. 

oUenrattons,  IL  v.    Gildimt,  (n)  R.  v.  Dumiett,  East,  P. 

Leach,  753.  C.  985.    For  a  bond  is  a  writ- 

(/)  East,  P.  C.  985.  ing    obligatory,    and    at  ail 
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In  Bigg*8  case,  the  prisoner  was  dbarged  with  erasing 
an  indorsement  (o)  on  a  bank  note ;  it  turned  out  in  evi- 
dence, that  the  inscription  charged  to  have  been  eraseld, 
had  been  written,  according  to  the  custom  of  the  bank, 
upon  the  inside  and  face  of  the  bill*  The  jury  found  spe- 
cially, that  an  inscription  so  written  was  commonly  called 
an  indorsement ^  and  a  majority  of  the  judges  held,  that  the 
description  was  correct 

lastruments  of  other  specific  denominations,  may,  it 
seems,  be  described  as  warrants  or  orders,  if  they  be  in  effect 
such  (p).  And  a  bill  of  exchange,  it  has  been  held,  may 
be  laid  as  an  order  for  the  payment  of  money  (9). 

Where  the  instrument  is  not  apparently  within  the  de- 
scription of  the  act,  it  must  be  brought  within  it  by  pro- 
per averments,  otherwise  the  indictment  will  be  defective. 
In  Hunter*s  case  (r),  the  indictment  set  forth  a  navy 
bill  with  a  certain  indorsement  upon  it,  and  then  alleged, 
that  the  defendant  did  forge  a  certain  receipt  for  money, 
to  wit,  for  the  sum  of  ^5/.  contained  in  the  said  navy  bill, 
as  follows,  that  is  to  say  •*  Wm\  Thornton  and  Wm.  Hun- 
ter!* In  evidence  it  appeared,  that  a  bare  signature 
written  upon  a  navy  bill,  operated  as  a  receipt.  The  pri- 
soner was  convicted,  butthe  judges  were  of  opinion,  that 
the  indictment  was  insufficient ;  for  although  it  avers,  that 
the  prisoner  forged  a  certain  receipt  for  money,  there  is 
nothing  stated  to  shew,  that  the  instrument,  which  does  not 
on  the  face  of  it  import  to  be  a  receipt,  is  in  fact  a  receipt^ 
or  was  intended  to  be  a  receipt,  or  could  operate  as  a 

events,  seiubic,  the  subsequent  Shepherd^  Leach,  265.     East« 

description  would  be  but  tur-  P.  C.  944. 

phisage.  (q)  Willoughby's  case.  East 

(o)  3  P.  Wms.  Str.  P.  C.  944. 

fp)  Lockftt's  case.  East.  P.  (r)  Leach,  711. 
C.  910.     Leach,  110.     R. 
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receipt  That  it  is  not  enough  to  call  the  signature  of 
these  two  names  a  receipt,  for  they  do  not,  standing  by 
themselTes,  import  to  be  a  receipt ;  and,  therefore^  the 
indictment  should  have  averred,  that  the  said  names, 
Wm.  Thornton  and  Wm.  Hunter,  written  on  the  said 
paper,  imported  and  signified,  that  the  said  Wm.  Thorn* 
ton  and  Wm.  Hunter  had  received  the  sum  of  ^L  men* 
tioned  in  the  said  paper  writing. 

For  the  same  reason,  an  indictment  for  foiging  a  deed 
must  aver  that  it  wfis  sealed  {s). 

An  indictment  for  forging  an  order  for  the  delivery  of 
goods,  must  shew  that  the  person  whose  name  is  sub- 
scribed, had  authority  to  make  such  an  order  (0*  But  it 
is  sufficient,  if  the  order  purport  that  the  party  sending  it 
had  such  authority,  although,  in  fact,  he  had  not  (a).  And 
it  must,  for  the  same  reason,  appear  that  the  person  to 
whom  the  order  is  directed,  had  possession  of  the  goods  (x). 

And  further  it  has  been  holden,  that  if  the  instrument^ 
as  stated  with  proper  averments  upon  the  record,  be  such 
as  if  genuine  would  be  illegal,  the  indictment  will  be  vici* 
ous  and  ineffectual;  and  therefore,  in  the  case  of  the 
King  V.  Moffat  (y),  for  forging  a  bill  of  exchange  for  the 
payment  of  three  guineas,  without  specifying  the  payee*s 
place  of  abode,  the  judges  were  of  opinion,  that  the  for* 
geiy  did  not  amount  to  a  capital  offence ;  since,  by  the 
statutes  15  6. 3.  c.  51.  and  17  G.  3.  c.  30.  (z)  the  bill  of 
exchange,  if  real,  would  not  have  been  valid  (a). 

(t)  3  Keb.  388.    3  Ins.  169.  (x)  East.  P.  C.  940.  Clinch's 

Snith*8  case,  3  Salk.  171.  case.  East.  P.  C.  91  i. 

(I)  East.    P.    C.    958.    2  (y)  Leach,  483. 

Leach,  3id  Edit.  611.  (s)  Made  perpetual  by  27 

(u)  FosC.  119.    East,  P.  C.  O.  3.  c.  16. 

m.  {a)  Wairs  casci  East.  P.  C; 

953. 
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And  in  Smith's  case  (ft)  above  alluded  tD»  the  couri 
were  of  opinion,  that  an  indictment  for  forging  an  assign- 
m^iit  would  be  vicious,  unless  it  shewed  that  the  assign- 
ment was  signed.  Tht  distinction  seems  to  be  Ais,  wher^ 
the  instrument  appears  to  be  valid,  an  indictment  may 
be  maintained,  although  from  some  collateral  defect,  that 
instrument,  if  genuine,  could  liever  legally  have  been  put 
in  ure ;  otherwise,  where  the  defect  is  apparent  on  the 
face  of  the  instrument  (c).  Hence  an  indictment  has  been 
holden  to  be  maintainable  for  forging  a*  conveyance, 
though  the  estate  was  described  by  the  wrong  name  {d) ; 
fbr  fofging  a  protection  in  the  name  of  one  as  a  member 
of  parliament,  who  was  not  so  [e] ;  for  foiging  and  publish- 
ing a  writing  as  the  last  will  of  a  person  still  living  (/) ; 
for  forging  an  order  for  the  payment  of  a  seaman's  prize 
money,  though  in  fact  the  seaman  was,  at  the  time  when 
the  note  bore  date,  in  a  situation  which  rendered  the 
order  invalid  under  the  stat  {g)  32  6. 3.  c.  34.  s.  2. 

And  to  go  one  step  further,  it  has  been  frequently  d^ 
cided  (h),  that  an  indictment  is  maintainable  for  forging 
an  instrument  upon  paper,  &;c.  without  a  stamp,  everi 
though  a  stamp  could  not  afterwards  be  legally  impressed, 
on  the  ground  that  the  revenue  laws  do  not  make  any  al^ 
teration  in  the  offence  of  forgery.    And  this  seems  to  be 

(6)  .3  Salk.  371.  Tr.  183.  R.  v.  Sterling,  Leach, 

(c)  Per  Eyre,  J.  R.  v.  Jones  117.  Cogan*s  case,  2  Leach, 
and  Pcdmerj  East.  P.  C.  991.     503. 

iMeh^  405.  Ig)  JR.    v.  M^IHttalh;  Saist, 

(d)  Japhet   Crooke's   case,'     P.  C.  965. 

Str.  901.    Fitzg;  57.    Master-  [h]    Hawkesvood's      case, 

man*!  notes.  Leach,  295.    East;  PI  C.  995. 

(tf)    R.  V.  Deakmi,   1   Sid.  M6rton's  case,  East.  P;  C.  955. 

142.  R.  V.  Reculist,  East.  P.  C.  956. 

(/)  R.  V.  Afiirp^y,  10  St.  R.  v.  Daw,  ib. 
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t  meaa  dan  of  caw  beiweea  those  where  the  defect  i9 
altogether  coUateial  Xa  the  ioatnuneat,  and  does  not  appear 
09  Ae  ftoe  of  it,  and  those  where  the  defect  existe  m  the 
leiy  form  and  atnictuie  of  the  iostrumeBt ;  aa  where  an 
iMigiioieDt  of  a  leaae  is  forgted  without  a  signature,  oc  a 
bill  of  exchange  for  three  guineas^  without  specifying  the 
payee's  pbtoe  <tf  abode.  For  an  instrument  wanting  a  pro- 
par  stenpt  is  apparently  and  obviously  defective ;  but  still 
line  defect  does  not  exist  in  the  form  and  construction  of 
Ae  iostrummlV  It  i3  not  necessary,  here  t»  consider,  hoviP 
ftj^  ia.ordf  ivto  support  the  lUlegation  of  forgery,  the  writ* 
ii^^et  out  must  agree,  in  form,  with  the  kind  of  instru* 
meat  which  it  is  described  to  be ;  but  it  may  be  observed, 
g^aMral^^  that,  after  setting  forth  the  instrument,  and 
shewing  by  proper  averments  that  it  is  within  the  defi-^ 
ilitipn'Oa  which  the  indictment  is  founded,  it  is  unneces^ 
saiy  to  shew  that  it  was  stamped  (2} ;  or  to  set  forth  any 
GoUatend  ciicumstances  which  might  be  necessary,  i». 
oppder  to  give  the  instriiment  (supposing  it  to  be  genuine^ 
>L.leg9}  operation. 

Ai.menp  liteml  mistake  in  (k)  framing  the  forged  instni-*] 
laenti  will  not  bar  an  indictment  (/};  but  it  must  be  care* 
fully  copied  in  the  indictment    . 

Thirdly.  With  the  inU/U  io  defraud  another. 

In  indictments  for  forgery  it  is  also  necessary  ta  allege^ 


^  R.  v.  Morton^  East,  P. 
C.955* 

(A>  A  v,..  WM,  E*  P.  C, 
^.  The  indictment  was  for 
faiginga  will  of  lands,  the  will 
aa  set  out,  iq^peaied  to  have 
been  attevted  by  two  witnesses 
only.  No  evidence  wa&  ad-* 
duced  to.  shew  what-  estate  the 


supposed  testator  had  in  the- 
lands  so  devised.  And  the 
judges,  after  conviction,  held  it 
to  be  wrong,  on  the  ground  that 
it  was  to  be  presumed  that  the 
estate  was  freehold.  See  iL  y. 
MoffaH,  Eastt  P.  C.  953. 

(/)  Clinch's  case,  East,  P; 
C.  938,  953. 
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that  the  act  was  done  with  intent  to  defraud  a  particular 
person  or  body;  the  ayerment  of  intention  properly 
belongs  to  another  division  of  the  subject ;  but  it  may  be 
observed  here,  that  it  is  sufficient  to  all^  a  general  inten- 
tion to  defraud  a  particular  person,  which  inUntion  muH 
be  proved  as  laid  (m). 

But  it  is  not  essential,  either  in  indictments  for  obtain* 
ing  money  under  false  pretences,  or  in  cases  of  foigeiy 
after  setting  out  the  false  pretences  or  foiged  writing,  to 
aver  the  particular  means  by  which  the  false  pretences 
were  made  available  in  th^  one  case,  or  how  the  forged 
writing  was  to  be  made  the  instrument  of  fraud  in  the 
other. 

Thus,  in  the  case  of  J2.  v.  Young  (n),  above  referred  to» 
after  stating  the  false  pretence;  namely,  a  wager,  which- 
was  pretended  to  have  been  betted  upon  a  foot-race,  the 
indictment  avers  that  the  defendant,  under  colour  and  pre- 
tence of  having  made  the  bet,  obtained  from  the  prosecu- 
tor the  sum  of  20  guineas,  as  a  part  of  such  pretended 
bet,  with  intSent'to  defraud  and  cheat  him  thereof,  with- 
out stating  by  what  particular  inducement  thqr  obtained 
the  money.  And  in  the  case  of  forgery,  it  is  sufficient  to 
aver  generally,  that  the  defendant  intended  to  defraud 
a  particular  person,  without  shewing  upon  the  record  (o) 
how  he  intended  to  do  so. 

Of  stating  the  means  and  manner  in  an  indictment  for 
perjury. 

It  was  formerly  the  practice  to  set  out  the  whole  of  the 
circumstances  in  an  indictment  for  perjury,  with  great 

(m)  Poweirs  case,   Leach,         (n)  3  T.  R.  176. 
90.    El8worth*s  case,  East,  P.         (o)   Poweirs   case.    Leach, 
C.  986.  and  see  East,  P.  C.     90.    East,  P.  C.  989.    Eb* 
98P.  woTth*8   case.    Crock*!   case, 

P^  G.  992. 
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prolixity.  la  Coke*8  Entries  (p)»  an  information  under 
the  statute  first  sets  out  the  statute  itself,  next  the  plead- 
ing ID  an  action  of  ejectment,  the  issue  joined,  the  pro« 
ceediogs  upon  the  trial,  the  evidence  given  previous  to 
that  on  which  the  peijury  is  assigned,  the  evidence  on 
which  the  information  is  founded,  and  the  assignment 
of  perjury  upon  that  evidence.  But  in  later  times  this 
tiQDecessaiy  and  dangerous  minuteness  of  detail  has  been 
DMich  abridged,  and  principally  by  an  excellent  statute 
patted  in  the  reign  of  George  the  Second,  which  (q)  was 
made  in  order  to  remove  difficulties  attending  prosecu- 
tions for  perjury,  and  which  enacts,  that  •*  in  eveiy 
judjctoient  or  information  to  be  prosecuted  against  any 
petson  for  wilful  and  corrupt  perjury,  it  shall  be  suSi- 
ctent  to  set  forth  the  substance  of  the  offence  charged 
upon  the  defendant,  and  by  what  court  or  before  whom 
the  oath  was  taken,  averring  such  court  to  have  compe- 
tent authority  to  administer  the  same,  together  with  the 
proper  averment  or  averments  to  falsify  the  matter  or 
matters  wherein  the  perjury  pr  perjuries  is  or  are  assigned, 
without  setting  forth  the  bill,  answer,  information,  indict- 
ment, declaration,  or  any  part  of  any  record  or  proceed- 
ing, either  in  law  or  equity,  other  than  a^  aforesaid,  and 
without  setting  forjh  the  commission  or  authority  of  the 
<^rt,  or  person  or  persons  before  whom  the  perjury  was 
committed." 

If  the  prosecutor  undertake  to  set  out  more  than '  is 
required  by  the  act,  a  failure  will  be  fatal  (r)» 

It  has  frequently  been  regretted  by  the  judges  (*),  that 
prosecutors  do  not  avail  themselves  of  this  beneficial 
•aw,  from   inattention   to    which,   danger    is    too   fre- 

Ip)  Co.  Ent.   Inform.  367.  (r)  R.  v.  Domlin,  5  T.  R. 

^  also  Co.  Ent.  1 65,  1 66.  31 7. 

(g)23G.2.  c.  H.  (j)  5T.  R.317. 

1 
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quetitly  inturred,  by  the  introduction  of  circuni6tance8 
upon  the  record,  which  the  statute  has  declared  to  be 
superflaous. 
The  indictment  ought  to  shew, 
1.  That  a  cause,  complaint,  petition,  &c.  is  depending, 
3.  Before  a  court  of  competent  jarisdiction, 

3.  That  the  matter  sworn  to  was  material. 
And  further, 

4.  The  substance  of  the  matter  sworn  nsust  be  set  out, 

5.  And  perjary  must  be  assigned  upon  it. 

1.  It  is  sufficient,  Under  the  act,  to  allege,  generally, 
that  there  was  a  certain  cause  depending,  and  that  it 
came  on  to  be  tried  in  due  form  of  hw  \t).  So  where  a 
person  is  indicted  for  perjury  committed  upon  the  trial 
of  a  prisoner  for  murder,  it  is  sufficient  to  allege,  that 
A*  B.  was  in  due  form  of  law  tried  upon  a  certain  indict* 
ment  then  and  there  depending  against  him  for  the  mur- 
der of  C.  D.  &c.  and  that  the  defendant  committed  the 
perjury  upon  that  trial  {u),  or  that  a  certain  complaint  was 
made,  &c.  to  E,  F.  then  being  lord  chancellor  of 
Great  Britain  {x). 

And  it  is  unnecessary  in  any  case  to  set  out  any  part  of 
the  Indictment,  declaration,  plea^  i&c.  or  the  issue  to  be 
tried  at  the  time  when  the  perjury  is  alleged  to  haVe  been 
committed  (y). 


(0  Per  BuUer,  J.  R.  v. 
Powlin,  5  T.  R.  320, 

(tt)  5  T.  R.  520. 

(x)  R.  V.  AyleU,  1  T,  R.  63. 
In  an  indictment  for  perjury  in 
an  answer  to  a  rule  to  shew 
cau$e  in  the  court  of  King's 
Bench,  it  was  held  to  be  uune- 
pess^ry  to  *  allege   where   the 


court  sate  when  the  original 
application  was  made,  or  where 
the  rule  was  made,  calling  upon 
the  defendant  to  answer  the 
chaxge.  it  V,  Croidey,  7  T^  R. 
315. 

(y)  R.  y,  Dowlin,  5  T.  R, 
320.  and  under  the  express 
provision  of  the  statute* 
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2.  Before  a  courts  ^c^  of  campetentjurisdictioru 

The  statute  M  6.  2.  c.  11.  expressly  directs  that  it 
shall  besuiScient  to  state  by  what  court  or  before  whom 
the  oath  was  taken,  siverring  such  court  or  pefsou  or 
persons  to  hane  competent  authorily  to  administer  thf 
same,  without  settipg  forth  the  oominission  or  authority  of 
the  court  or  person  or  persons. 

And,  therefore,  to  set  out  tlie  authority  of  the  court 
ivould  be  highly  improper,  for  if  the  indictment  profess  to 
set  it  out  and  fail,  the  defect  will  be  fatal  {z). 

It  is  sufficient  to  say,  ^*  he  the  said  A.  B.  tec*  then 
and  there  having  competent  power  and  authority  to  ad- 
fflipister/'  jpc.  (a). 

lu  the  case  of  the  King  y.  Alford  (&),  the  defenda^it 
was  indicted  for  perjury  in  the  course  of  fi  cause  tried  a^ 
the  assizes* 

The  caption  of  the  indictment  mentioned  the  ipame^  of 
both  the  justices  named  in  the  commission,  but  the  de- 
iendant  was  alleg^  to  have  been  .sworn  before  one  only. 
JtaroQ  Eyre  dpubted  whether  it  should  not  have  been  al- 
leged that  thfi  oath  was  taHen  before  both  the  justices 
mentioned  in  the  commission.  It  was  also  doubted  whe- 
ther 4;here  was  not  a  variance,  since  the  nisi  prius  record 
stated,  in  the  usual  form,  that  the  trial  was  before  the  jus- 
tices. But  the  judges  were  unanimously  of  opinion,  that 
•the  conviction  was  proper. 

3.  Thai  the  matter  sworn  to  was  material. 

Although  it  is  no  longer  necessary  to  set  out  the  pro- 
ceedings at  length,  but  sufficient  to  «et  forth  the  substance 

(2)  Per  Lord  Kenyon,  C.  J.  \a)  R.  v.  Jo/e,  Trem.  P.  C. 

ft  V.  Dowlui,  5  T.  R.  317.         .  139. 

(&)  Leach,  179. 
1  2 
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of  the  oflfence,  it  is  necessary  to  shew  that  the  point 
falsely  sworn  to,  was  material  to  the  question  depend- 
ing (c) ;  for  if  it  were  irrelevant,  though  false,  no  indict- 
ment can  be  founded  upon  it  (cf).  And  therefore  in  the 
case  of  the  King  v.  M'Keron,  the  indictment  was  holden 
to  be  vicious,  for  the  want  of  an  averment  that  the  question 
was  material  (e).  But  it  seems  to  be  sufficient  to  aver, 
that  it  then  and  there  became  and  was  a  material  question 
upon  the  trial  of  the  said  cause,  whether,  &c.  without 
shewing  what  issue  wad  joined,  or  any  other  previous 
circumstances  or  evidence  in  the  cause  (/).  And  in  stating 
the  question,  which  is  averred  to  be  material,  it  seems  to  be 
proper  to  mention  those  circumstances  which  must  after- 
wards be  connected  with  the  terms  of  the  defendant's 
oath,  in  order  to  assign  perjury  upon  that  meaning  {g). 
Thus  it  may  be  stated,  that  it  then  and  there  became  and 
was  a  material  question,  whether  A.  B.  was  at  N.  in  the 
county  of  D.  at  such  a  time ;  and  then,  after  setting  forth 
the  oath  of  the  defendant,  that  A.  B.  was  at  N.  meaning 
the  said  N.  in  the  county  of  D. ;  it  may  be  assigned,  for 
perjury,  that  the  said  A.  B.  was  not  at  N.  in  the  county  of 
D.  at  the  time  specified  (A). 

But  where  such  facts  and  circumstances  are  set  out, 
as  shew  plainly  that  the  question  was  material  to  the 
issue,  the  express  averment  does  not  stppear  to  be  neces- 
sary, and  is  rarely  to  be  found  in  the  older  precedents^ 

(c)  Per  Lord  Mansfield,  R,  the  judges,  on  the  point   re- 

V.  AyUtt,  1  T.  R,  64.  R.  y.  served.  5  T,  R,  318, 
Af'Xeron,  5  T.  R.  318.  Louis's         {/)  5  T.  R.  318. 
ease,  Cro.  Eliz.  148.  (g)  R,  v.  Aijhstt^   1  T.  R. 

{d)  iZ.  V.  Griepe^  Ld«  Ray.  64.  obj.  2. 
256.  (h)  See  below,  and  Ld.  Ray, 

(e)  Coram  Duller,  J.  Lancas-  256. 
ter.  Lent  Ass.  179^.  and  before 
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where  the  facts  are  described  at  length  (t).  And  there- 
fore  the  averment  may  be  omitted,  where  the  perjury  is 
assigned  upon  an  affidavit  on  a  question  before  the  court, 
where  tlie  materiality  appears  from  setting  forth  the  con* 
tents  of  all  the  affidavits  relating  to  the  subject  upon  the 
record  [k). 

4.  The  substance  of  the  matter  sworn  must  be  set  forth. 

It  must  be  alleged  that  the  defendant  was  upon  oath  a 
and  for  this  purpose  it  is  sufficient  to  aver,  generally, 
that  he  was  duly  sworn  to  speak  the  truth,  of  and  con- 
cerning, &c. ;  and  if  it  be  averred  that  he  was  sworn 
upon  the  gospels,  and  it  turn  out  that  he  was  sworn  in 
some  other  manner,  according  to  a  particular  custom, 
and  not  upon  the  gospels,  the  variance  would  be  fatal  (/), 
though  it  would  be  no  variance  if  he  were  sworn  both 
ways  (in). 

In  setting  forth  the  matter  sworn,  it  is  not  essential  to 
profess  the  same  particularity  as  is  necessary  in  indict* 
nients  for  foigery  and  libel,  which  must  assume  to  set  out 
an  exact  copy.  But  it  seems  to  be  sufficient  to  say,  that 
the  defendant,  upon  the  trial  of  the  said  cause,  &c.  did 
.  fiilsely  say,  depose,  and  swear,  that,  &c  or  to  the  effect 
following,  that,  &c.  [n) ;  or  where  the  evidence  is  given 
before  a  juiy  or  a  magistrate  ore  tenus,  to  aver  that  the  de- 
fendant  falsely,  maliciously,  wilfully,  and  corruptly  said, 
dqiosed,  and  swore,  that,  &c.  (o).  Where  the  perjury  is 
assigned  upon  an  affidavit,  it  is  usual  to  allege,  deposed  and 

(t)  See  the  Entries  in  Tre-  (/)  IL  v.  M^Carther^  Peake, 

maine,    P.  C.   139,  &c.   and  155. 

Co.  EqU  166,    307.     R.  v.  (m)  lb. 

Crossley^  7  T.  R.  315.  (n)  See  the  Ind.  in  R.  v. 

{k)  R.  V.  Crossley,  7  T.  R.  AyUU,  1  T.  R.  64. 

315.  (o)  Trem.   P.  C.  139. 

150.  ' 


1 1«      I N  D*rc t  M  EKT.-J-iBfe^ws  and  Ufanner. 

swore  in  writing  as  follows :  that  is  to  say  ( p>,  &c.  of  * 
falsely  and  corruptly  said,  swofe,  and  deposed,  that  (7)9  &c: 
and  then  the  affidavit  must  b^  correctly  s^t  out,  and  a  vari- 
ance which  altered  the  sense  would  be  fatal  (r).  But  in 
some  of  the  older  precedents,  both  the  interrogatories  and^ 
the  answers  on  which  the  perjury  is  assigned,  are  set  out 
in  English  (5). 

In  an  indictment  for  perjury  in  an  affidavit  to  hold  to 
bajl,  it  has  been  held  to  be  unnecessary  to  ifcisert  the  jurat 
(«)•  If  the  jurat  be  set  forth,  and  it  thereby  appear  that 
the  affidavit  was  sworn  in  another  county^  the  variance 
will  not  be  (u)  fatal. 

It  frequently  is  necessary,  with  a  vi^W  to  the  subsequent 
assignment  of  perjury  upon  the  defendant's  statement^  to 
point  the  defendant's  meaning,  (when  it  is  too  generally 
expressed),  to  particular  facts  and  circumstances;  fehis  is 
to  be  effected  by  means  of  an  innuendo,  which  may  be  de- 
fided  to  be. 

An  stverment  which  explains  the  defendant's  meaning 
(:t),  by  reference  to  antecedent  matter  (y).  It  signifies  no- 
more  than  the  words  "  id  est  sciliceiy**  or  **  meaning,*'  as 
explanatoiy  of  ti  subject  miatter  sufficiently  expressed  be-> 
fore,  as  such  a  one,  meaning  A.  B.  or  such  a  subject, 
misaning  the  subject  in  question  (2), 

\p)  R.  v.  Jole,  Trem.  P.  C.  (0  R.  v.  Emden,    9  East. 

139.  437. 

iq)  R.  y.  Stone,  Trem.  P.  C.  (u)  lb. 

148.  (x)  Yelv.  21.  1  Cro.  378. 

(r)  R.  V.  Beech,  Leach,  158.  (y)  R.  v.  Alderton,  Say.  280. 

May's  case^  Leach,  and  supra,  R,  v.  Matthews,  9  St.  Tr.  52. 

p.  94.  Cowp.  672.   4  Co.  17.  2  Salk. 

(«)    R.    v.   Brookes,  Trem.  513.    1  Ld.  Ray.  25G.  Saund.. 

P.  a  155.    R.  V.  Southcrton,  243. 

lb.  155.  lb,  162^  (z)  Per  De  Grey,  C.  J.  Cowp* 

683. 
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And,  since  this  is  the  proper  ofTioe  of  an  innuendo,  if  it 
g[0  beyond  it,  ^nd  materially  enlarge  the  sense  of  the  \irords 
which  it  is  intended  to  explain,  by  introducing  new  mat- 
ter, it  will  vitiate  the  indictment  or  declaration  in  which 
it  is  used.  Thus,  the  words,  he  has  burnt  my  barn,  can- 
not, by  the  mere  aid  of  an  innuendo,  be  extended  to  mean 
"  his  barn  full  of  com,*'  for  that  is  not  an  explanation  of 
what  was  said  before,  but  an  addition  to  it  (a). 

In  Griepes*s  case  (i),  it  appeared  (hat  Mr  .Strode,  upon 
the  trial  of  a  replevin  cause,  proved  the  execution  of  cer- 
tain indentures  of  lease  and  release,  bearing  date  th^  15th 
aini  16th  of  July,  1661,  at  Albemarle-house,  in  the  parish 
of  St.  Martin  in  the  Fields,  Westminster.  Griepe  was.  a 
witness  upon  this  trial,  and  the  information,  charging  him 
with  perjury,  alleged  to  have  been  committed  on  that  oc- 
casion, averred,  that  be  swore  that  Mr.  Strode,  meaning 
the  said  witness,  was  conamorant  all  the  middle  oi  the 
month  of  July,  innuendo  of  the  year  1681,  at  Newnham, 
umieAifo,  Newnham  in  the  county  of  Devon:  and  assignad, 
by  way  of  breach,  that  the  said  £.  Strode  was  not  at 
Newnham,  in  the  said  month  of  July.  The  defendant  was 
convicted,  and  upon  motion  in  arrest  of  judgment,  the 
judges,  after  giving  the  case  great  attention,  delivered  their 
opinions  very  fully.  Lord  Holt,  C.  J.  differed  from  bis 
brethren  in  some  respects,  but  upon  these  points  they  all 
agreed,  1.  that  the  information  would  be  vicious  without 
an  innuendo  (c) ;  2dly,  that  the  innuendo  was  ill,  because 

(a)  lb.  and  4  Co.  17.  matter  sworn  was  material  to 

(6)  Lord  Ray.  256.  the  issue.    Lord  Holt,  C.  J. 

(c)  Rokeby,    Turton,     and  considered  the  question  to  be 

Eyre,  Js.  ;    because,    without  material  to  the  issue,  whereso- 

shewing  where  Newnham  was,  ever  Newnham  was,  but  since, 

it  would  not  appear  that  the  without  an  innuendo,  it  was 
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il  introduced  new  matter ;  and  they  all  held,  that  an  innu- 
endo could  not  supply  a  previous  defect  in  certainty  ;  for 
an  innuendo  signifies  nothing,  unless  there  be  some  matter 
of  fact  precedent  to  which  it  may  refer. 

And  it  seems  that  the  information  in  this  case  ought  to 
have  alleged,  in  the  first  place,  that  the  question  was, 
whether  Mr.  Strode  was  at  Newnham,  in  Devonshire,  at  a 
time  specified;  and  then  the  subsequent  averment,  that 
the  defendant  swore  that  Mr.  Strode  was  at  Newnham  in 
Devonshire  at  that  time,  would  have  been  proper  {d.) 

Where  however  the  new  matter  thus  introduced  is  »«- 
perfluous,  the  sense  being  comptete'without  it,  the  innu- 
endo may  be  rejected  as  surplusage.  As  in  the  case  of 
Roberts  v.  Cambden  (e,)  where  the  words  "  attorney- 
general"  were  alleged  to  mean  the  attorney-general  for  the 
county  palatine  of  Chester.  So  in  Aylett's  case  (/)  the 
indictment  alleged,  that  the  defendant  did  depose  an<i 
swear,  of  and  concerning  the  said  complainant,  to  the  effect 
following,  to  wit,  that  he  the  said  E.  Aylett  was  arrested 
on  *lhe  steps  of  his  own  door,  and  before  he  had  been 
within  the  door  of  his  house ;  innuendo,  that  he  was  ar- 
rested upon  the  steps  of  the  outer  door  of  the  said  house, 
and  before  he  the  said  £.  A.  had  been  within  the  door  of 
his  said  house.  It  was  objected,  that  the  innuendo  intro- 
duced a  new  idea  not  warranted  by  the  introductory  mat- 


uncertain  where  Newnham  was, 
it  could  not  be  intended  to  be 
in  any  county ;  and  therefore, 
without  an  innuendo,  he  con- 
ceived that  the  breach  assigned 
was  ill  for  uncertainty. 

{d)  Judgment  was  arrested  on 
theste  grounds ;  but  the  court, 
Wing  satisfied  that  the  defend- 


ant was  guilty,  gave  leave  to 
the  prosecutor  to  exhibit  a  new 
information ;  but  the  House  of 
Lords  saved  the  prosecutor  this 
trouble,  by  reversing  the  judg- 
ment of  the  K.  B.  without  as- 
signing any  reason. 

(«)  9  East,  83. 

(/)  1  T*  R.  65. 
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ter,  viz.  the  outer  door  of  his  bouse ;  but  the  objection 
was  not  allowed,  because  the  innuendo  was  unnecessary* 
A  nd  the  same  rule  applies  where  the  innuendo  is  insen- 
sible or  repugnant  {g). 

But  if  any  use  be  made  of  the  innuendo^  it  cannot  be 
rejected  as  surplusage  [h] ;  nor  can  the  defect  be  cured  by 
verdict,  for  in  Griepe's  case  the  court  said,  a  man*s  mean- 
ing, abstracted  from  the  fact,  cannot  be  put  in  issue, 

Aud  if  a  place  generally  mentioned  by  name,  as  Newn- 
ham,  be  explained  by  the  innuendo  to  mean  a  particular 
place,  as  Newnbam  in  Devonshire,  then  though  the  breach 
be  general,  as  that  the  person  was  not  at  Newnham,  the 
breach  njust  be  taken  to  refer  to  Newnham  in  Devonshire, 
the  lust  antecedent ;  and,  therefore,  if  the  innuendo  be 
defective,  the  indictment  will  be  vicious,  even  after 
verdict  (/). 

In  alleging  perjury  to  have  been  committed  in  an  affi- 
davit in  any  court,  &c.  the  usual  form  is  to  state,  that  the 
defendant  came  before  the  court,  and  exhibited  the  affi- 
davit or  paper  writing,  that  court  having  competent  autho- 
rity, &c.;  and  that  he  swore  falsely  such  and  such  things; 
without  adding,  that  any  use  was  afterwards  made  of  the 
alTidavit,  or  referring  to  the  files  of  the  court  (k).  For  the 
guilt  of  the  party  who  makes  the  affidavit,  cannot  depend 
upon  the  subsequent  u^  which  is  made  of  it.  But 
where  the  proceeding  is  under  the  statute  of  Elizabeth,  by 
which  an  action  is  given  to  the  party  injured  by  the  false 

(g)  Cro,  Car.  512.  (A)  R.  v.  CroUley,   7  T.  R. 

(A)  R.  v.  Griepe,  Ld.  Ray,  315.     R.  v.  Hawkins,  Train. 

256.  P.  C.   167.    R.  y.  -Stone,  ib. 

(i)  2  Ld.  Ray.  261.  148. 
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oath,  it  should  be  shewn,  that  the  affidavit  was  produced 
and  used  against  that  party  (/). 

And  it  need  not  be  alleged  where  the  court  was  bolden 
when  the  original  application  was  made,  nor  when  the  rule 
nisi  was  made,  provided  the  taking  of  the  false  oath  be 
alleged  with  a  sufficient  venue  (m). 

The  time  of  taking  the  false  oath  need  not  be  stated 
precisely,  unless  it  be  alleged  as  descriptive  of  the  record. 
It  has  been  held,  that  when  the  indictment  has  been 
founded  upon  perjury  committed  at  the  assizes  or  sittings, 
the  offence  may  be  laid  to  have  been  committed  either  on 
the  first  day  of  the  assizes  or  sittings,  or  upon  the  day 
when  the  trial  really  took  place  {n).  When  an  indictment 
founded  upon  an  answer  to  a  bill  in  the  Exchequer,  alleged 
ihat  the  bill  was  filed  on  the  first  day  of  December,  1807, 
and  upon  the  production  of  the  bill  it  appeared  to  be  en- 
titled generally  of  the  preceding  Michaelmas  term,  the 
objection  on  the  score  of  variance  was  overruled,  the  day 
not  being  alleged  as  part  of  the  record  (o). 

5.  Assignment  of  perjury. 

The  assignment  in  general  consists  of  express  contra- 
dictions of  the  defendant's  statement,  as  explained  by  the 
innuendos ;  and  it  will  be  vicious,  if  it  be  more  particular 
than  the  assertion  which  it  is  meant  to  contradict  (p). 
Thus,  if  the  defendant  swear  that  A.  B.  was  at  Newnham, 

(/)  Holt.  R.  634.  Skinn.  403.  see    R.  v.  Much.     1  Starkie 

Trem.  P.  C.  136.   R.  v.  Jole,  Rep.  520,   and 

ib.  138.  R.  Y.  Brookes,  ib.  151.  (o)  R,  v.  Bucks,   1  Starkie 

155.  R.  521.    See  Post.  tit.   Vari- 

(m)  jR.  V.  Crossley,  7  T.  R.  ance,  Rastall  v.  Stratton,  1  H. 

315.  B.  49.    and  the  notes  to  the 

(n)  Per  Abbott,   L.  C.  J.  sit-  ind.  tit.  Perjury, 

tings  after  Trin.  T.  1819.  and  (p)  R,  v.  Gricpe,  Ld.  Ray. 

256. 
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the  breach  averring  that  A.  B.  Was  ndt  tttz  particular  place 
meiiticmed  and  known  by  that  name,  is  faulty;  for  he  might 
have  been  at  Newnham,  though  not  at  the  Newnham  spe^* 
cified  [(f).  The  breach  in  such  case  ought  to  be  assigned 
thus,  that  A«  S.  was  not  srt  any  vill  known  by  the  nmn^ 
of  Newnham;  or  thus,  was  not  at  Newnham  aforesaid,  or 
at  any  ether  Newnham  (r). 

III.  Illegal  solicitations^  attemptSy  and  endeavours. 

Id  this  class  of  offences  it  is  also  in  general  essential  to 
the  TaKdity  of  the  indictment,  that  the  particular  means 
and  manner  should  be  set  oiit,  in  order  that  the  court  may 
see  that  they  amount  in  law  to  the  crime  imputed. 

The  exceptions  to  this  rule  consist  of  cases,  where  the 
tneans  are  either  perfectly  indifferent,  provided  the  crimn 
nal  object  be  accomplished,  oi*  where  they  are  made  up  of 
a  tiumber  of  circumstances,  which  cannot  well  be  de- 
scribed upon  the  record  without  the  aid  of  ^  general  term 
of  art. 

And  1st.  the  general  rule  is,  that  the  means  should  be 
set  ofit. 

Thus,  if  words  be  spoken  to  a  justice  of  the  peace  in 
the  execution  of  his  office,  the  words  must  be  set  out  as 
they  were  spoken  {s),  and  it  is  not  sufficient  to  aver  ge- 
nerally, tliat  the  defendant  spoke  divers  scandalous^ 
threatening,  and  contemptuous  words. 

So  in  an  indictment  under  6  &  7  W.  3.  c.  11.  for  pro- 
fiine  cursing  and  swearing,  it  was  necessary  to  set  out 
the  particular  paths  and  curses ;  because,  as  was  said  in 
the  case  of  the  King  [i)  v.  Sparling,  what  is  a  pr<^ane 

[q)  R.  V.  Griepe^  Ld.  Ray»         (t)  A  general  form  of  con- 

256.  viction  is  given  by  the  statute 

{t)  lb.  19  G.  2.  C.2L  Str.  497. 
W  2  Str.  699; 
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oath  or  curfie,  is  a  matter  of  la%y^  and  ought  not  to  be  left 
to  the  judgment  of  the  witness ;  he  may  think  false 
evidence  is  such. 

So  in  an  indictment  for  blasphemous  or  seditious  words; 
they  must  be  stated,  that  the  court  may  judge  whether 
they  beseditiousor  blasphemous  (i/). 

And  in  all  indictments  or  inibrmations  for  libels,  the 
libel  must  be  set  out  in  the  terms  in  which  it  was  pub- 
lished (x). 

And  it  would  be  insufficient  to  aver  merely,  that  the 
defendant  published  a  libel  ad  effectum  sequentem  (y), 
since  the  court  must  judge  of  the  words  themselves,  aud 
not  of  the  construction  which  the  prosecutor  puts  upon 
them.  This  point  was  solemnly  decided  upon  the  trial 
of  Dr.  Sach^verell,  for  high  crimes  and  misdemeanors, 
before  the  House  of  Lords,  upon  an  impeachment  by  the 
House  of  Commons.  Before  the  opinion  of  the  court  had 
been  taken  upon  the  defendant's  guilt,  a  doubt  was  raised 
whether  the  objectionable  passages  in  the  sermons  which 
the  defendant  had  preached,  and  for  which  he  was  iin« 
peached,  should  not  have  been  set  forth  upon  the  face 
of  the  impeachment;  and  it  was  proposed  to  all  the  judges^ 
whether  by  the  law  of  England,  and  constant  practice  in 
all  prosecutions,  by  indictment  or  information,  far  crimes 
and  misdemeanors  by  writing  or  speaking,  the  particular 
words  supposed  to  be  criminal,  must  not  be  expressly  spe^ 
cifed  in  such  indictment  or  information  9 

The  judges  present  unanimously  answered  the  whole  of 
this  proposition  in  the  affirmative.  But  the  lords  after- 
wards resolved,  that  they  would  determine  the  impeach- 
ment, according  to  the  law  of  the  land,  and  the  law  and 

(u)  Str.  498.  686.  (y)  2  Salk.  417.  B.  v.  Btar,. 

(x)  6  T.  R.  162.  1  Ld.  Ray.  1  Lord  Ray.  414.  Holt*  R.  348. 
414.    2  Salk.  417.   3  Mod,  71.      350. 
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mage  of  parliament,  and  that,  by  the  law  and  usage  of 
parliament,  in  prosecutions,  by  impeachment,  for  high 
crimes  and  misdemeanors  by  writing  or  speaking,  the  par- 
ticular words  supposed  to  be  criminal  (z),  are  not  neces« 
my  to  be  expressly  specified  in  such  impeachment. 

It  was  afterwards  contended,  that  this  rule  of  common 
law  extended  to  indictments  for  treason,  where  the  overt 
act  was  laid  to  consist  in  the  publication  of  letters ;  but 
the  objection  was  overruled  in  Francia*8  [a)  as  well  as  in 
Layer's  (6)  case. 

Upon  the  latter  trial,  when  the  objection  wa^  pressed, 
Mr.  Justice  Eyre  reprobated  the  opinion  given  by  the 
judges  in  SacheverelFs  case,  and  said,  that  it  was  a  great 
surprise  to  Westminster  Hall,  and  particularly  to  those 
who  attended  the  Court  of  King^s  Bench,  to  hear  that  such 
an  opinion  had  been  given. 

There  seems,  however,  to  be  a  wide  distinction  between 
indictments  for  high  treason,  where  written  publications 
are  relied  upon  as  overt  acts,  and  indictments  or  infbrma^ 
tions  in  case  of  libel  or  perjury;  for  in  the  former  case, 
the  traitorously  imagining  or  compassing  of  the  king's 
death,  constitutes  the  offence,  and  the  letters  or  words  are 
mere  evidence  of  it,  the  sending  or  publishing  of  which 
certainly  may  amount  to  an  overt  act,  though  the  very 
words  cannot  be  precisely  ascertained ;  as  where  letters 
are  sent  to  a  person  in  open  hostility  with  this  country ; 
now,  though  the  statute  (c)  directs,  that  the  record  shall 

|z)  Sacheverell's  case.    St.  (a)  St.  Tr.  3  G.  1. 

Tr.QAnn.    There  is  no  differ-         (6)  6  St.  Tr.  330.   9  G.  1. 

CQce  in  this  respect  between  a  See  Ld.  Preston*s  case,  4  St* 

criminal  and  civil  proceeding,  Tr.  410.  2  W.  &  M. 
where  the  cause  of  action  arises         (c)  7  W.  3*  c.  3. 
en  delicto,    per  Ld.  Ellenbo- 
rough.  3M.&S.  116. 
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apprize  the  defendavt  of  the  overt  act  intended  to  be  proved 
against  him,  it  does  not  require  a  greater  particularity,  oa 
the  record,  than  is  necessary  in  proof  upon  the  trial,  nor 
does  it  alter  the  nature  and  measure  of  evidence. 

But  in  case  of  indictments  for  libel  or  perjtiiy,  the  very 
^ords  so  constitute  the  offence,  that,  unless  they  be  set 
forth,  it  cannot  judicially  appear  that  the  defendant  is 
jYuilty  of  the  crime  allied  against  him.  And  Mr.  J.  Powys, 
who  was  one  of  the  judges  who  were  consulted  in  Saciae- 
verell's  case,  and  who  also  sate  upon  the  trial  of  Lay^er, 
noticed  tlj^is  distinction  on  the  latter  occasion,  when  it  was 
objected  that  the  treasonable  letters  ought  to  have  been 
copied  upon  the  record. 

It  appears,  indeed,  that  it  was  formerly  not  Mnfrequent 
in  indictments  for  treason,  perjury,  aod  libel,  to  set  out 
the  words  in  Latin,  though  published  in  English  (d). 

But  in  the  xei^n  of  Queen  Anne  the  practice  was  other- 
wise as  to  libels,  &c.  as  appears  from  the  answer  of  the 
judges  in  Sachevereirs  case,  and  their  resolution  seems  U^ 
be  law  at  this  day. 

In  the  case  of  the  Queen  v.  Dr.  Drake  (e).  Lord  Holt, 
C.J.  is  reported  to  have  said,  "A  libel  may  be  described  either 
by  the  sense  or  by  the  words ;  but,  by  the  chief  justice's 
application  of  this  doctrine  (/ ),  it  appease  that  he  did  not 
mean  that  a  mere  description  of  the  words  by  their  effscli 
would  be  sufficient ;  for  be  observes,  "  A  libel  may  be 
•  ,  described  either  by  the  sense  or  the  words  of  it,  and  there- 
fore an  information,  charging  that  the  defendant  oiade  a 

(d)  See  Mr.  J.  Eyre's  obser-  (e)  3  Salk.    234.     Holt.   R. 

vations,  Layer's  case,  6  St.  Tr,  347.  349,  350.  425.    1 1  Mod. 

331.     Hugh  Pyne's  case,  Cro.  95. 

Car.  117.     Dr.  Drake's  case,  (/)  Holt.  R.  42G. 
Holt,  35. 
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writing  containing  such  words,  is  good^  and  in  that  case 
a  nice  exactness  is  not  required ;  because  it  is  only  a  de- 
scription of  the  .sense  and  substance  of  the  libel,  and  if  the 
jury  find  some  omissions,  it  will  be  sufficient  if  some  words 
be  proved  [g].**  The  latter  ex{>re86ion9  **  if  some  words  be 
proved,"  renders  it  probable,  that  Lord  Holt  meant  to  say, 
not  that  it  is  unnecessary  to  state  the  words  themselves, 
but  that  they  may  be  stated  two  ways,  either  by  their 
ienor^  in  which  case  the  pleader  undertakes  to  set  out  the 
words  with  the  greatest  precision^  and  the  libel  given  in 
evidence  must  agree  exactly  with  the  one  set  out  in  the 
information ;  or  by  stating  that  the  defendant  made  a  writ- 
ing, containing  inter  alia  the  words  set  out ;  in  which  case 
it  would  be  necessary  to  set  out  those  only  which  are  ma? 
terial,  and  a  variance  would  not  be  fatal,  unless  the  sense 
were  altered. 

In  the  case  of  Newton  v.  Stubbs  (A),  the  action  was 
brought  for  words  spoken,  which  were  set  out  in  the  de- 
claration ad  tenorem  et  effectum  sequentem ;  and  after  ver- 
dict for  the  plaintiff,  judgment  was  arrested,  because  it 
was  not  expressly  allied  that  the  defendant  spoke  the 
very  words. 

In  the  case  of  the  King  v.  Bear  (t),  the  indictment  was 
for  composing,  writing,  making,  and  collecting  several 
libels,  in  uno  quorum  coniinetur  inter  alia  juxta  tenorem 
ei  ad  effectum  sequentem^  an(}  the  words  were  then  set  out. 

And  it  was  agreed  that  ad  effectum  would  of  itself  have 
been  bad,  since  the  court  must  judge  of  the  words  them* 
selves^  and  not  of  the  construction  the  prosecutor  puts 
upon  them.;  but  that  the  words  juxta  tenorem  sequentem 
import  the  veiy  words  themselves  {k).  And  it  was  holden/ 
that  the  wonls  **ad  effectum^*  were  loose  and  useless  words; 

Ig)  Holt.  R.  426.  .     [i)   2  Salk.  417. 

[h)  3  Mod.  71.  [k)  lb. 
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but  that  the  words  juxta  tenorem  being  of  a  more  certain 
and  strict  signification,  the  force  of  the  latter  was  not 
hurt  by  the  former^  according  to  the  maxim  '*  utiU  per 
inutile  non  vUiatur" 

In  the  same  case,  (/)  that  of  Ford  v.  Bennett  was  referred 
to ;  where,  in  a  special  action  upon  the  case  against  Ben- 
nett anl  others,  the  plaintiff  declared  that  the  defendants, 
at  Saltashe,  procured  a  false  and  scandalous  libel  against 
the  plaintiff  to  be  written  under  the  form  of  a  petition,  and 
the  libel  was  set  out  after  the  words  continetur  ad  tenorem 
et  ad  effectum  sequentem.    Two  were  found  guilty,  upon 
which  judgment  was  entered  for  the  plaintitT,  and  after- 
wards upon  error  brought  in  the  Exchequer  Chamber,  the 
judgment  was  affirmed ;  the  exception  taken  to  the  words 
ad  effectum  having  been  overruled  without  consideration. 
And  Holt,  C.J.  said,  that  he  then  thought  the  judgment 
to  be  given  with  too  great  precipitatioa ;  but  that  he  after- 
wards, upon  great  consideration,  had  esteemed  it  to  be  vcrif 
good  law.    And  the  King  v.  Puller  (m),  and  the  King  v. 
Young  (if),  were  cited  as  authorities  in  point;  and  the 
whole  court  were  of  opinion,  that  notwithstanding  the  ex- 
ception, the  indictment  was  good ;  but  that  if  it  had  been 
only  ad  effectum  sequentem,  it  had  been  ill,  because  it  had 
not  imported  that  the  words  were  the  specific  words  which 
were  in  the  libel. 

And  the  statement  of  the  words  written  or  spoken  -must 
correspond  with  the  publication  to  be  proved  {u)^ 

Therefore,  an  indictment  for  speaking  these  words  of  a 
magistrate  (y),  **  He  is  a  broken  down  justice,"  is  not  satis- 

(/)    1  Lord  Ray.  415.  R.  150.  4  T.  R.  217.  Cro.  Elii. 

(m)  Mich.  4  W.  &  M.  224.  But  see  Dyer,  75. 

(n)    lb.  {p)  R,  T.  Bcriy,    4  T.   R. 

(o)  B.  N.  P.O.  cites  2  Roll.  217.    Blisstt  v.  JoIimoh,  Cro. 

Ab,  \^,  a.    AvarUlo  v.  Rogers^  Eliz.  503.  contra. 
T.  T.  177J.   2  Ectst,  434.  8  T. 


fied  by  evidence  of  the  wordB,;  ''  You  are  a  broken  down 
justice.'*  l.prd  K^enyon,  indeed,,  ip;tUia  case  held,  at  nisi 
prius,  that  it  was  sufficient  to  prove  the  substance  of  the 
wtrds  tfutedy  and  the  defendant  was  found  guilty ;  but  the 
point  was  reserved,  in  order  that  a  verdict  of  acquittal 
might  be  entered,  in  ^ase  the  court  should  be  of  a  different 
opiDion.  On  motion  to  that  effect,  BuUcr,  J.  said,  that 
there  wasacas^  jn  Strange  in  support  of  his  lordship's 
Opinion;  but  that  it  had  since  been  overruled  in  Lord 
Mansfield's  tinie,^ind  that  he  himself  had  known  a  variety 
of  nonsuits  on  the  same  objection;  andjudgmentwaa  given 
for  the  defettdiiiit. 

In  the  case  of  Zeriohio  v.  Astetl  (q)  judgment  was  ar« 
rested,  becauae  a  libel  published  in  French  had  not  been 
set  out  in  the  original  language,  but  had  beisn  merely  de- 
scribed by  way  of  translation ;  and  Lord  Kenyon,  C.  J. 
upon  that  occasion  observed;  that  from  the  uniform  current 
of  proceedings,  it  appeared  that  the  original  words  should 
be  set  forth,  with  an  English  translation,  shewing  their 
application  to  the  plaiutifr. 

With  respect  to  variances  from  omission,  it  seems  in  all 
cases  to  be  sufficient  to  set'ou^  ike  words  wliich  are  materia/^ 
and  it  is  not  even  necessary'to  state  words  which  may  qualify 
the  otyectionable  ones ;  and  in  the  case  of  libel,  it  may  be 
averred  tit  uno  quorum  cuftjLinelur  inter  alie^  ^fc.  (r) ;  for 
if  something  else  were  added>  which  did  in  fact  qualify 
the  objectioiiable  words,  it  may  be  given  in  evidence  on 
not  guilty  (a*). 

(q)  6  T,  R.  162.  for  these  words  :  <<  If  Sir  John 

(r)  R.  T.   B<of e,    Iloh.   R.  Sydenham  might  have  his  will, 

^.  he  would  kill  all  the  true  sub- 

(4  2  Mod.  3  if;  8  Mod.  329.  jeets  of  Englcnd,  and  the  king 

la  Sir  J.  Sydenham's  case,  Cro.  ioo ;  and  he  is.  a  maintuner  of 

J*  407.  an  action  was  brought  papistry   and    rebellious   per- 
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tti  the  diiaibreQt  mporto  of  tbe  c^ae  of  the  Queen  v. 
Drake,  n  dtftindtibii  ift  mlAt  befeirMa  cases  where  tills 
fibel  ifi  net  out  Juxta  tenorem^  or  in  hett  verhia,  md  wbei^ 
it  is  set  out  under  iin  inter  alia :  but  there  seems  to  bfe 
little  distinction  between  them,  since,  under  tfie  lal^l^ 
aftlerment,  some  of  the  words  must  be  proved  as  laid/ and 


sonk.^*  tlie  defendilnt  pleaded, 
thilt    h^  8^ke   bth)er  '  Words, 

Tiie  jiitj  Bbd  that  h6  ip6ke 
these  words :  '<  J  tiUiiA,  in  my 
e&iuckiiiet,  if  Sir  John  Syden- 
ham/' te.  lad  ibvid  aU  the 
ether  %ords  verhatiai,  tod  Coo* 
elude  ti  mj^.Mam  maUriamy 
he  spake  the  words  forma  qua 
the  plaintiff  declared,  they  find 
for  the  plaintiff  to  his  damage 
of  160  marks,  if  otherwise,  for 
the  defendant.  And  three  of 
the  judges,  Stohtague,  C.  J. 
Croke,  and  Dodderidge,  J. 
held,  that  the  pTaintiff  was  en* 
HtM  to  judgment,  since  the 
other  Words  fbnnd  wetie  nht 
^rfls  of  extenaatidii  6r  altera- 
tion of  the  seiyie  of  the  foitaer 
words,  but  rather  enforced 
them,  and  that  there  was  no 
cainse  to  May  the  plaiAtiff^s 
jiidgnieiit. 

•  RMTthoaghthe  plaiatiff  dk» 
^hurled  of  fewer  wotdi  than  tha 
'MieDdatit  spake,  yet  he  declarw 
•ivf  truly  that  the  defendant 


spake  thdse  wdids,  u^n  tHe 
levidenbe  it  appears  that 
ipak^  these  wotds  which 
tioaable;  akid  the  Words  added, 
diminish  not,  nor  aie  an  aHe- 
latiea  of  the  sense  of  the  woMs 
wheRdf  he  dedaies ;  Where- 
fore, although  the  issue  be  spe^ 
cidly  femid,  yet  the  phuatiflT 
shall  have  judgment. 

The  fourth  judge  (Houghton) 
was  of  opiinion,  that  the  oinis- 
sion  of  part  of  the  words  proved, 
though  the  sense  was  unalt^r* 
ed,  was  a  fatal  variance. 

A  writ  of  fettor  wsks  after- 
wards brought  npbti^Hftk  judg- 
ment, iiAd  6ne  ground  <it  error 
assigMd>«ms,  th^  vatianne  be- 
tw«enitha  tierds  ttediaS^d:  iqpob 
and' proved  ;  iad  of  this^  cifilU 
nion  were  Hobigl,  C.  J.  of  the 
Common  Bench^  Winch,  and 
Denham ;  but  Tanfidd^  Chief 
3ar$vi,  Warburton,  Bromley, 
and  Huttooi  were  of  a  contiaiy 
opinion,  iffa^vpnn  tbe 
.meat  was  afim^. 


mr  vsriatiaii  fr&m  'ike  iense  u^ould  be  fctal.  it  is  to  be 
itorrBd:t«M>^<ihst  the  word  ^Mordoe&i^  iiii« 

ffy  in  vndtttdtiiii^  to  set  out «  eopy  «f  the  wboie  publi- 
cartioii  witlKMit  ttrp"  addition  or  dhnisution  wbfttsoeiver, 
Binoe  it  has  been  hofden,  that  neither  the  tnifi'^pcflliBg  of 
awond^  4iy  the  addition  or  omMon  of  one  or  more  letters 
^mir  even  fbe  addition  of  seteml  8u{ied6«tous  froidSk 
will  constitute  a  fiital  torinwe  (»). 

if  the  additjomd,  wofds  proTed  be  aUogetber  unimport- 
aaty  tbekr  imartion  wiMild  tew  baen  migttoiy;  if  their 
elect  be  to  alter  the  sense  of  the  part  already  set  out,  th^ 
dAndant  will  bare  the  idvantage  of  it  fay  giiring  it  in 
erideace  und^  tiie  general  issue. 

One  count  of  a  deoliration  sttHcd  the  words  of  a  iibdl  ab 
Mkws :  ^*Mj  saroistio  fnend,  by  leaTing  o«t  the  fep6ti«> 
tisnor  dsoras  of  Moss.  T^s  poem,  greatly  injures  the  toatt 
tnsemAk^  or  general  and  combined  offisot**  The  woids 
proved  in  evidence  were  *^  My  sarcastic  jfnend,  mhpoz^  by 
(easing  out,**  &a  And  it  was  holden  by  Lord  EHcnbo- 
roogfa,  C.J.  upon  triri  of  the  cause,  that  there  was  a  msh 
teiisl  variance  between  the  libel  declared  upon  in  that 
tonat  and  the  llbd  piofod,  and  that  tlie  plaintiff  Win  not 
entitled  to  «eoover  Oh  that  count 

But  tboogii  it  is  not  necessary  to  state  the  whole  of  a 
lihdleua  publication^  yet,  if  tlie  most  offensive  paria  be 
tdeoted,  tlie  passages  wbidi  are  not  conthiuous  jst  the 
oijgiml  must  not  be«et  out  oontinaously  in  pleading,  siooe 
any  alteration  of  the  aeme  arismg  from  such  new  arrange* 
taent  woaM  te^  ground  of  nonsuit  (ar)u  ^ 

(t)  Hart*scase,  Leach,  172.  {u)  Elizabeth  Duna^s  case, 

X.  t.  &mA,  Ltinch,  1^.  May's  *  Leach,  68^    East  P.  C.  962. 

<ase,  Leach,  827.    See  Haw.  8  Mod.  329.    Vide  supra,  93, 

P.C.«.46.s.l9a.   Salk.660.  94. 

R.  T.  Bear,  Holt  TL  350.  {9]  1  Catap.  350. 
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The  c6rrei!t  mod^  of  setting  out  two  selected  pagsages 
in; the  same  count,  is  bysaylng*  **In  a  certain  part  of 
A^hich  said  libel  there  was  and  is  contained,  &c«  and  in  a 
certain  other: part  of  which  said  ISbd  there  was  and  iscon- 
tained,"  &c.  (y). 

With  resp^t  to  the  altera tian  of  a  ningle  leittf^  the  rule 
;i^ma  tb  be,  that  if  the  sense  be  thereby  atteied,  the  vari- 
ance will  be  fatal,  but  not  otherwise  (2). 
.  When  the  HbelioHs  quatUy  is  dmved  from  circumstances 
exiriasic.  of  ike  words ^  the  confieqtion'witb  those  circum^ 
stances. must  app^ar^ 

I  The  tecbnieal  roode  of  eiTi^ing  this  is,  by  first  istating 
in  the  introductory  part  of  the  .indictment  those  extrinsic 
tacts,  by  reference  to  which  the  writing  becomes  criminal; 
secondly,  averring  geilerally,  that  the  Ubel  rettit^to  thosfe 
^ftcts;  and,  thirdly,  connecting,  by  innuendos,  suet)  parts 
of  the  publication  as  want  explatiatioti;  with  the  jntnxluc- 
toryfects  preriously  exhibited  upon  the  record. 

In  the  Kinf(  v.  Ihrne  (a),  De  Gi^y,  C,  J^  observed,  "  Irt 
•the  case  of  a  libel,  which  does  not  in  itself  contain  the 
crime  witliput  some  extrinsic  aid,  it  is  necessary; that  it 
should  be  put  upoh  the  record,  by  way  of:  intrdductton  if 
it  is  new  matter,  or  by  way  of  innuendo  if  it  is  .only  matter 
4of  explahatioii:  For  an  inuuendo  tneans  no  ifnore  than  the 
-^roids  "  id  est;'  ''sciilicel.'\  or  *•  meaning,"  or  "aforesaid,'' 
as  explanatory  of  a  subject  matter  sufficiently,  expressed 
before,  as  such  a  one,  meaning  the  defendant,  or  such  a 
subject,  meaning  the  subject  in  question. 

If  the  innuendo  materially  enlarge  the  s^nse  of  the 
words,  it  will  vitiate  the  indictment. 

{y)  lb/   per   Lord  EUenfoo-  Case,  Leach,  172.  Doug.  194'. 

foiigh.  3Salk.224.  . 

(2)  R.  V.  Beech,  Leach,  158.  •    (a)  2  Cowp.  683.     Vide  su^ 

2  Haw.  c.  4G.  s.  19().     Hart's  pra,  109,  tit.  Perjury. 
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tivtbe  case  of  iht  King  v.  Alderton  (A),  the  alleged  lib  ' 
was  contained  in  an  advertisement,  reciting  certain  orders 
made  for  collecting  money,  on  account  of  the  distem^ier 
among  the  homed  cattle,  advertised  by  the  clerk  of  the' 
peace  for  the  county  of  Suffolk ;  and  it  charged,  that  byl 
these  orders  the  money  collected  liad  been  imprbperty» 
applied.  The  information  stated  this  to  be  a  libel  upon- 
the  justices  of  Suffolk.  In  the  body  of  the  libel  it  was  not 
said,  *'  by  tbe  order  of  the  justices,**  nor  did  the  informa^* 
tion,  in  the  introductory  part,  say  that  it  was  a  libel  of 
and  concerning  the  justices  of  Suffolk.  But  when  the 
information  came  to  state  any  of  the  orders  io  th,e  adver- 
tisement, it  added  this  innuehdo,  ^'  meauing  an  order  of 
the  justices  of  peace  for  the  county  of  Suffolk  ;*'  but  theee^ 
'innu^uios  could  not  supply  the  want  of  aii  averment  iri 
the  introductory  part,. of  its  having  been  written  '*Df  and. 
coDcemtng  the  justices,"  because  they  were  not^explana-: 
toiy  of,  but  in  addition  tb  the  forpier  matter.  And  the 
court  were  of  opinion,  that  tbe  information  having  omttteU' 
the  words  *'of  %nd  concerning  the  justices,"  in  the  intro^ 
ductoiy  part,  such  omission  was  fatiri,  and  judgment  was- 
accordingly  arrestedl  .  ^ 

In  the  case  of  Hawkes  v.  Hawkey  (c)  U  was  decided' 
that  where  the  introductory  matter  has  been  properly 
stated,  it  is  necessary  to  connect  the  whole  publitatiori 
with  it,  by  means  of  a  general  averment  that  it  related  to 


[h)  Say.  R.  280.  This  case 
is  not  correctly  reported  in 
Sayer.  See  L.  C.  J.  De  Grey*s 
account  of  ihesame  case  mlL  v. 
Home.  2  Cowp.  683.  see  also 
R.  y.  Manden^  4  M.  &  S.  163. 
where  it  was  held  that  the 
omission  to  allege  that  the  libel 


was  published  of  and  concern- 
ing W.  S.  (the  prosecutor)  was: 
notsupplied  by  theintroductoty 
allegation,  that  the  defendant* 
intended  to  vilify  Y^.  S.  and 
by  the  innuendoes  pointing  out 
W,  S.  as  the  person  meaot. 
(c)  8  East,  427. 
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SMfch  previous  matter,  vid  that  it  was  not  Buffiei^aVto  do 
il  by  rooans  of  an  lanMendo  ooiy  • 

Upon  motion  in  arrest  of  judgment,  Lord  Elienboiougbi 
C  h  was  of  opinion,  that  it  might  be  colleeted'  fnom  what 
Lord  C.  J*  De  Grey  saidt  in  Barhani*«  case  (4).  tbat  he  eon^ 
oeiv^  M  iatfoductoiy  averment  tbi^  the  dtfeadwt  had  a 
bam  full  of  com,  ami  i$l$o  an  averm«at  that  the  de&ndant 
spoke  the  words  in  a  discourse  concerning  thai  barvi,  ne*-' 
cessfldry  to  warrant  the  in«uendOi"**'  my  bam  Coll  of  eo/W* 
Hid  Lordship  added,  '*  If  a  broad  rule  \sm  been  luid  down 
aa  to  the  mode  of  declaring,  in  this  species  of  a^Qti^s^  whe* 
ther  properly  laid  down  or  not  in  the  first  instettce,  it  isi 
better  to  abide  hy  it  than  to  attempt  making  nice  disliM^ 
tioM.  The  only  peculiadty  in  this  case  which  ia  rdlieA 
upon,  as  distinguishing  it  from  the  curvemt  of  autbofitifis^ 
i$  the  prelimmafy  natter  averred  raspeefeiiig  tbe  ihcsl  of  tfie 
plaintiff  baying  put  in  bis  aMVrer  to  the  biU  fikd  m  the 
exchequer;  and  the  questioQ  is^  whether  the  iioOMeodQ^ 
(j^hmt  wiU  refer  the  words  spoken  to  Mchb  intoVHiiieWQf 
mMt^,  JO  as  to  make  it  aecessMj  for  the  plikitiff  to  prov^ 
wy  thing  which  be  must  have  pimed  had  f^  coll^qMi<Mb 
been  laid ;  the  case  of  Savage  t.  Robny  semoff  t»  shew 
tliat  it  will  not'' 

Apd  the  court  (e>,  after  oonsUbsiog  tbs  oase  af  tbe^ 
Ki^g  y,  Horne^  g^e  jiidgmettt  for  the  defendant 

In  msi^  insbsnoes,  howeter»  an  innuendfli  will  ngl  i^ilip 
ate  the  proceedings,  though  new  matter  be  introduced. 

As,  where  the  matter  is  supeifluotfs,  and  the  cause  of 
action  complex  without  it 

The  plaintiff  alleged  (/>,  that  the  deieodant  addmsmd 
tfiese  words  to  him,  **  Thon  art  a  rogvte  and  a  rascal,  and 
hast  killed  thy  wife  ;'*  innuendo,  one  Elizabeth,  tete  wife 


(p)  Cowp.  seo 
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of  the  plaiotUTf  AoA  the  plaioiiiar  had  judgment,  (hpugl^ 
the  declaration  cootayied  ^o;  prefatory  averment  th^t  tb^ 
wife  was  dead* 

So,  wh^re  the  woida  were  laid  U)>  "  Thou  ba^j^  rohbe<| 
ti^  church/*  (iBqueodo  the  church  of  ^U  Alfih9^e)i  ro 
oiyectioB  was  taken* 

lb  Craft  T.  Baiie  (&),  the  words,  as  laid  in  the  dn^lanir 
tiflD»  were^ /"He**  (/ooLewing  the  pteinftiflf).  '^h^th  P^olen 
twa  hundred  pouuds  w>rth  of  plate  opt  of  Wadhum  Cqk 
1^**  (meaiung  a  cQlfe^  g«Ue4  W%dhpu^  Colf^e.,  in  thi? 
imiyeraity  of  Oxfi>id)»  though  iim  declaratiqnopot^U^  uq 
prerious  avermeDt  oj[  W^hapi  CoPc^  \n  the  uuiyenii^x 
of  Oxfoitl  (t). 

In  Roberts  r.  Cambden  (I),  the  defeudaot  ajettd^  ^'  Qe  '"^ 
(meawig  the  pfaiutiff)  **^  vuder  a  ch^Tg!^  Pf  ^  (uos^u- 
tjwi  foif  PW'^'y*  fi^  W,  had  the  ajttonjey-g^iwral's,  dup^ 
^Qil^  fa  Pfopfsqujte;"  9n4  ^u  iuifueudp  t^at  the  attqf?^- 
legend  for  th^  Qf9»\^  pi^lfttiipeof  Ch^ter  ipraf  DnaQ^  WJ»{ 
ejected  a%  8ui|>)|U99gs. 

Itdocaua^ii^a?^yi  qwft^  Uppef^  tP  he  uwc^WHy*  ttwLJi 
th^  uMiwpdo  pihofff^  W  mm*  »Wf  th9  iMpl  i»rfc|e*oe^ 
which  is  to  be  drawn  from  the  gablic^t^opK^  a§  ^nn^P^ 
Tithth(9(hctf  ft^,  it«  ofljce  ^i»a  mpi^  ptfr^pfBrJijr  fi^n- 

(y)  4  Crc^  ^h  153.    1  Vi^*.  on  geuie^l  dmavntit  or  ^^ 

Ah.  512.  yeidict,  ^ia^e  the  fvA  of  fhe. 

(^)  1  Will.  S^iuu  243.  action  is  the  <;hafg^  of  stealing 

{jtj  It  is  suggested  by  the  firoifp  Wadham  Cqllege,  yhich 

karned  editor    of  Saunders's  is  entirely  unooni^ected  with  thi^ 

Reports,  that  the  innuendo  is  situation  of  the  college  in  the 
<m  such  ifccount  improper;  thSe  '  university  of  Oxford,  so  that  the 

objedkaiy  however,  appears  to  innuendo  might  be  expunged 

be  nther  of  forip  thaf  cf  sqb-  without  afiacdng  the  caupe  of 

slinoe;  and  piobah^  aud^  a  action* 

dcchiatiott  would  be  held  good  (/)  9  East^  83. 
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fined  to  mere  reference  of  the  defendantfs  meaning  to  pre- 
vious matter;  and,  ilideedy- such  at)  avernient  would  be 
improper,  since  the  crinainal  nature  of  the  charge  is  a 
matter  of  law,  which  the  court  will  collect  from  the  facts, 
if  they  wanrrant  such  a  conclusion ;  and  if  they  do  not,  no 
innuendo  of  their  legal  effect  will  aVafl  to  render  theni 
actionable. 

Thu8»  where,  from  the  circumstances,  it  appears  upon 
the  whole  thiit  the  defendant  intended  to  impute  a  charge 
of  wilful  murder,  it  is  unnecessary  for  the  plaintiff  to  as- 
sert, by  way  of  innuendo,'  that  the  defendant  meant  to 
impute  the  very  crime  of  murder  (m). 

The  mode  of  using  these  averments  may  be  collected  f  rami 
the  following  instances. 

In  an  information  against  Clerk  (n),  for  pdblishinga 
libel  in  *'  Mist^s  journal,"  it  was  shfewii  by  proper  aver- 
ments and  innuendbs,  that  in  a  pretended  piece  of  Persian 
history,  the  king,  and  several  other  members  bf  the  royal 
family  had  been  libelled,  and  that  the  king  was  repre- 
sented under  the  name  bf  Mireweis,'  the  (^ueeii  uhder  that 
of  Sultana,  and  that  the  characte^of  the  youhg  Soph  i  was 
intended  for  the  pretencl^r. 

In  Baxter^s.  case  (o).  it  was  shewn,  that  by  the  Word 
bishops,  the  bishops  of  England  ( p)  were  meant  In  the 
Kingv.  Franklin,  that  by  "ministers,"  *eie  tneant^the 
ministers  of  the  King  of  England  (f  )^ 

In  an  action  for  chaiging  the  plaintiff  with  having  said, 
that  he  could  see  no  probability  of  the  war*s  ending,  with 
France,  until  the  little  gentleman  on  the  otiier  side  of  the 
water  (innuendo  the  Prince  of  \V'ale8)  wa^  restored  Xq  bia 


(m)  1  Cowp.  Q75. 

(n)   Barnard,  K.  B.  304; 

(0)3  Mod.  69. 


(p)  3  Bac.  Ab.  454. 
iq)  11  Mod.  99*  ' 
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rights,  the  court  held,  that  this  was  certain  eEK>ugfa  even 
without  an  innuendo. 

In  Tutcbin*s  case  (r),  the  introductory  part  of  the  in- 
formation stated,  that  the  libel  was  written  concerning 
the  ibyal  navy  of  this  kingdom^  and  the  government  of 
the  said  navy.  One  part  of  the  libel  was,  **  The  misma-- 
nagemehts' of  the  navy*'  (innuendo  the  royal  navy  of  this 
kii^oni)  ''  have  been  a  greater  lax-  upon  the  merchants 
than  the  duties  raised  by  parliament.*'  And  it  was  holden, 
that  ^  the  navy'*  was  well  connected,  by  means  of  the  in- 
nuendo, with  the  toyal  navy  mentioned  in  the  introduc- 
'tory  part 

In  the  King  v.  Maihewi  {s)  the  information  in  the  in- 
troductoiy  part  charged  the  libel  to  have  been  written 
*'  Of  and  concemirtg  the  Pretender,  and  concernmg  his 
right  to  the  crown  of  Great  Britain.'*  .     ' . 

The  words  of  the  libel  were,  **  From  the  solemnity  df 
the  chevalier's  birth,  and  if  hereditary  right  be  any  re« 
commendatioii,  he  has  that  to  plead  in  his  favour/'*  And 
it  was  holden,  that  the  innuendo's  in  the  body 'of  the  libel, 
explaining  the  words  to  mean  the  pretender,'  aisd  his  he- 
reditary right  to  the  crown  of  Gseat  Britain;  Wiere^  when 
connected  with  the  previous  averibents,  sufficient  to  verify* 
the  charge.  .      -        .  >  : 

In  the  King  v.  Home  (<),  the  libel,  as  stated  in  the'  in- 
formation,  was  averred  to  be  of  and  concerning  his  said 
maj^ty's  gov^nment,  and  the  employment  of  his  troops. 
The  libel,  as*  set  forth  in  the  information',  adviertised  W 
8ulls(ii4ptlon  for  *'the  relief  of  the  widows,  orphans,  aud 
aged  parents  of  our  beloved  American  fellow^subjects^' 
who,  faithful  to'  the  character  of  Englishmen,  and  pre* 

(r)  5  Su  T.  528.    3  Ann.         {s)  9  St.  Tr.  682; 
1704.  W  Cowp.  i»2. 
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p^niB^  4^tU  to  slftveiy,  w^rc;,  ior  that  reason  pnly^  iiH 
humanly  murdered  by  the  king's"  (meaning  his  s^id  ma- 
j^ty*s^  (roppp,  at  or  fim  Irexington  li^d  CppQord,  &c 
in  ^^  proyipoe  qf  MawuJiuset^*'  Tke  defeodant  )mvui^ 
|)^p  fow4  g!uillaf»  Ql^ect^  in  arrest  of  jud^enj^.  that 
tbj^  wag  no  avenxi^nt;  aa  to  th^  %^^  of  t(ie  Massachuset^^ 
p[>|oi^  at  thl^ttimei,  Qx  that  the  king  £u|4  iMtHQy  troopa 
\)^x%  Of  th»t  the.  €;i9ployi9(\eot  Pf  tj^e  trpopa  vaa,  hy  th^ 

Lord  ^  J#  Pc5  Gi^,  in,  givifljf  jwdgmodt,  ohflerv^d^ 
•*  T**e  WPr^f  i^^  t^^e  igffmf^  <V»e  i^^e^  th»t  l))^  defpa^a^tt 
of  and  concerning  the  king's  government  and  the  ^inplwr 
l?^nt  of  his.  tw^pa,,  m^^  •  ^*>»t  i WOCe?t  sulu^ctf  ^94  Wen 
^^i)[|9n|}r  piuf4f?iie4  by  *P  HjPSf *  trpppa,  jfer  pisferryMf 
di^ith,^  i|l»¥qyw'  Do,  tHw  ^P^s  u»pPrt.;in  tfepi^  i^atr 
tural  and  obvious  sense^  thi^t  the  lu^*8.  tropp^  W^lie,  em- 
pV>3f^  VS  tfee«f^  pC  gqwrtwppjjt  iffji^Mm^  ^  W».rder  the 
]Hi9g>  ipqpc^  ajul^W^i*^?  Th^cwi  b^  ^9  ^QMht  bHt  t^ait 
^/ king'f^  jjo^vqrnmeirt;  ppiflpi«h(?ndft  aU  tfee  ei^e^vtiye 
poiWWi  ^Wtfc  WH  W4  Vilrtwy,.  th^th^  Wploya  a^  th^ 
Q4t|(^  fpiTfie,  im4  th»t  bw tiwpa  we  the;  ipstf^ipg^to  with 
wtM^  pftrt  of  the  epc^ijiiy^  ^pi^ewm^  W  tp  be  svried 
pilt  Tbe^  i^troductPi^y .  part  c^  tto  ipCpmjatipi^  chaijres^ 
that  the  subject  of  the  writing  in  the  present  ^^dgi^  wais^ 
•  t^a;  tfoppf,  ^t4  tl^e  l(wg>  tjopp^,  ami  thjj  J^^i^nj^  tt^y 

••  U  hw  Iwep.  twJar  w4ii  ttat  the^*  I^ipg^a  trP<3|^  w»y 

Vl^e4  w  lnw>l  Iw  M*e  f^c^t  pf  jpt^y^rpipent  opjy.  ^tlf^ 
vrmimyt.  thiar^pre^  awpunt  tP  thip*  ^t  iy^  th^,  4i9gom^ 
v^hH^h  Wa  J;#l|i  tb^  wo^aiwif^  f^d  *pf  V^  P9licpr9,ip^j 
the  king's  gpvemment ;'  the  natural  import  appears  to  us 
to  be  this :  '  |  ^  .f|p^ipg  of  (he  king's,  adminuitratipn^ 
of  his  govenHmnt  p^^tjii^e  to  his  troops,  and  I  say,  tb^^ 


oiir&lknr  M^ecti^  fiHlhful  to  tb«  qb^Mctar  qf  KngtiitK 
mmh  and  pidfemog  4iMth  to  ttowiVf  w#p(Ii  fpr  tb«|  m%f 
9QB  oiiljr^  inhiMMly  namrdefed  by  Urn  kmg*9  oKbHr^or  tbii 
orden  9f  Im  offiflttfBk*  Tbe  in^tive  iaqHitad  teii<)(l  %(^  i(^^ 
gnvate  the  inbunvntty  at  ti)0  ict»  and  eopMeqiumt^  ^i 
the  iMpAiMtM  itstlf^  bMM9e  it  vmigfrn  tbe  goveiMi^t 
of  a  bneacfa.  of  public  tntalp  m  Qi»pk>yipg  |ti^  miww  of 
tht  d^fium  qf  Ae  anluoct  ip  ^bfi  dottructioA  oC  tbe  ttv^eii 
of  tiwfle  who  ai»  fakbful  and  wnoemt.'* 

**  As  to  any  other  circumstances  not  sti^ed  in  th^  iiH 
hnmHoDy  if  thoM  wfaicb  are  stated^  do  fo{  th^mi^es 
QODititute  «i  dftnee,.  the,  teat  auppoMd  by  tbedefendanl, 
wbalher  troeer  £d«%  wouM  bam:  be^  Mly  inatt«r  «f 
lggr9?aftH»i»  and  ool  my  iogmdieab  MtMlidl  to  the  omh 
stiMion  of  tbe  cfimcv  and  thenefoie  net  Mcm»aiy  ta  ba 
avened  on  tbe  naceid/* 

The  gtnefol  tuh  bariiv  ^>  beeo  eilahlEiah^i^  the  001 
cepiJMif  to  it  am  ncaii  Id  bet  CMiideied* 

And  lat.  HKbeee  fthe  tMs^t  idi^  indiffeistiit^  l^^iudod  the 
<ad  be  accompliahtd*  auch  Qieaa0  mz^  bn  deaciibed  fai 
geoera)  terflBsi. 

la  tbe  oaaca  «f  Ugh  tnaaoBt  of  petit  burmiy^  and  o£ 
aufdamapMiiBy  vhich  do  not  anotiof:  to  febay,  tibow 
ivho  aie  nofc  paaacnt  whea  tdie  fart  i»  caainiiKMr  bul> 
wbo  peeviouely  ad«i6e»  counaeU  os  by  aoy  meaaa  pcDoom 
tba  coaaaiiiaiga  of  l^a  eiime^  aecm  to  he  .ideattfied;  m 
9ntf  Tfiap^  with  those  whoactaally  perpetrate  the  o6« 
fence,  and  may  be  described  as  principals  in  the  indict- 
meat  or  infbnnation.  But  fai  atl  fblonies,  with  the  exeep- 
tioQ  of  petit  larciny,  one  who  is  not  either  actus^tly  or 
constructively  present^^  but  who  projcjires^  by  bitl  ffo^iqi- 
tation,  advice,  or  direction^  Uiq  commisaioa  of  th^e  fi^loi^, 
i»  guilty,  hot  as  a  principeJ,  b^t  aa  an  a^Qos^Piy  bcfoja, 
the  fcct,  and  it  is  sufficient  to  av^jr„  in  gailfial^  thM  bc  Hi 
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incite^  move*,  procufe^  and  dhet^  ^c.  [uf^i    Buttben  it  it  n 
i;reU  known  rule  of  law,  that  anaccessory  cannot  in  gene- 
ral be  convicted  before  the  principal  has  been  convicted, 
and  it  is  usual  and  proper  to  charge  the  accessory  in      t 
same  indictment  with  the  principal  (x). 

And  in  such  case,  after  describing  the  offence  of  the 
principal^  it  is  sufficient  to  aver  that  the  said  C.  D.  did 
feloniously  and  maliciously  incite,  move,  procure,  aid, 
counsel,  hire,  and  command  the  said  A.  B.  to  commit 
the  said  felony.  •  .     .       • 

Where  the  accessory  is  indicted  afiter  the  conviction  of 
the  principal,  it.  is  not  necessary,  at  common  law,  to  aver 
in  the  indictment,  that  the  principal  committed  the  of- 
fence ;  it  is  sufficient  to  reoitei  w.ith  proper  certainty,  the 
recond  of  the  conviction ;  and  this  sufficiency  is.  grounded 
upon  the  legal  presumption  that  every  thing  in  the  former 
proceeding  was  rightly  and  properly  transacted  (y). 

But  where  the  indictment,  under  the  statute  (Oi 
charges  a  peitson  in  one  county,  with  procuring  a  murder 
to  be  committed  in  another,  it  should  not  merely  recite 
that  the  principal  was  indicted  in  the  other  county,  be- 
cause thutis  no  express  allegation  that  the  principal  com- 
mitted the  murder;  l>ut  it  should  aver,  that  the  principal 
did  commit  the  murder  in  the  other  county  [a).  And  in 
such  case  the. indictment  should  first  describe  the  offence 
to  have  been  committed  by  the  piincipal,  in  the  same 
form  as  in  an  indictment  againt  the  prhacipiai,  only  lay- 


(u)  SancharVcase,  9Co.ll4. 
(x)  Post.  365. 

(y)ib. 

(z)  2&3E.  6.  c.  24. 

\a)  Lord  Sanchar's  case,  9, 
Co.  114.  where  this  point  seems 
to  have  been  decided  upon  ma- 


ture deliberation,  and  is  said 
to  have  been  authorised  by 
n^any  precedents.  See  also  the 
case  of  the  Earl  ancl  Countess 
of  Somerset,  1  St.  Tr*  361. 
3  Ins.  49. 
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ing  it  m  the  second  county  (b)  according  lo  the  fact,  and 
should  then  proceed  to  aver  that  the  accessory,  on,  &c* 
nt,  kc  the  said  R.  C  to  do  and  commit  the  felony  and 
murder  aforesaid;  iii  manner  and  form  aforesaid,  mali- 
ciously, feloniously,  voluntarily,  and  of  his' malice  afore* 
thought,  did  tittr  up,  move,  abet,  oounsel,  and  procure 
against  the  peaee,  &x. 

If  A.  command  BJ  to  comtnit  a  felony,  and  B.  associate 
C  with  himself  in  the  oommnstion  of  :the  felony  (c),  it  is 
proper  to  cfaatge  A.  as  accessory  to'  B.  only ;  but  if  lie 
be  diHr^ed  as  accessory  to  B.  and  C.  he  may  be  convicted 
on  proof  that  he  vras  accessory  to  B.  alone  ((/).  A  man 
may  be  both  principal  and  accessory  to  the  same  felony ; 
Mif  A.  comnaaod  B.  to  kill  €•  and  afterwards  assist  him 
is  the  fact,  he. may  be  so  charged  in  the  indictment  (e)* 
And  if  A.  command  B»  to  commit  a  robbery,  and  B.  pro* 
care  it  to.  be  committed  by  the  agency  6fl>.,  A«  also  is  an 
accessory  before  the  fact;  and  in  such  case  it  teems 
that  A'.'  nmy  be  indicted  directly  as  accessory  to  D.  (f). 
In  case  of  felonies,*  created  or  ^punished  by  particular 
statutes,  accessories  before  the  fact  are  fre<][uently  de* 
scribed  by  particular  words,  which  ought  to  be  used  in 
framing  indictments  against  thenti.  Yet  it  has  been 
holden  [g]^  that  an  indictment  against  ona,  as  accessory 
before,  the  fad  to  tf  niurder,  which  alleged  that  he  did 
malicioasly.  excite,  niove,  and  procure,  was  sufficient  to 

(6)  3  Im.  49.  (d\  Lord  Sanohar^s  case,  9 

<c)  Ld.  Sanchar*8  case,  9 Co.  Co.  ]  1 4. 

U4.  See  the  case  of  M'Dttiniel  W  2  Haw.  c.  29.  s.  1.    7  H. 

awl  others.    PosL  121.     Lord  *•  ^7.  F,  Coron.  80.  176.  285. 

and  lady  Somerset's  case,  ISt.  if)  Fost  125.  361.     9  Co. 

Tr.  35U    2  Haw.  c.  29.  s.  51.  114.    3  Ins.  49. 

Fost.  I'A,  ig)  Lodowike  Grevil's  case. 

And.  195.     Fost.  130. 


6oit  the  offfender  df  iiis  cV»gy,  undtr  tbe  ttiirt  4  &  5 
Bb«  &  M. ;  the  words  of  which  me,  **  nnKcioiifely  com* 
tmmdf  hire^oTGOuiisel/'liiDce  Ihe  itrouttBilli^g  <€lf  wKfther 
M  aecefllMMPity  inchidWi  la  the  exoitiig,  jtaHnr iiig»  mid  pro* 
evnng*  Aad  Mir^  JiMtiqe  Fotteir  tppiln^  of  the  deci* 
■mi  (i),  idthoiigh  fat  obiinrei,  that  it  kith^Only  ^ime* 
dent  he  knew,  in  which  the  words  of  IheiSliitaleiiaidlleeQ 
tMdfydro)^i;  md  h6  Mid»  that  fae  the  mtbcr^McMiM  to 
thdi  ^nkNH  bednte  ilM  kgndataUB,  in  sistutal  umd^ 
conoeitung:  ttetssttries  hcfaro  theisd;  ha^enot  coafioed 
tbemaelTes  to  >aiiy  deitain  m^e  of  ncpfomm,  bnthaive 
used  a  greit  vainftjr  of  wonis  aU  tennimtiug  in  the  aaaM 


In  the  above  chM  of  oastt,  Whtte  the  sdioitation  has 
been  fBliowed  bf  tli^  GoasommatioD  of  Ifae  crimey  mo 
dmbt  idBQB.to  hliVe  been  entertained  jm  to  the  avrflficiteoy 
of  a  ddK:ifptioti  by.  neaas  of  At  geaend  words  above 
alluded  to. 

This  'Sufflctency  rasts  apon  t^m^  gwunds ;  is  the  fiitt 
ptaoe,  the  adeqoaey  of  the  maans  of  pvaomenieiit,  i»  a 
mere^/wMUmoffacttdrtAietimga^^  asai 

ahioe  any  toteamr  aye  svificient  to  render  the  procurer  cri* 
miiriiU  it  would  iifford  tno  futther  idfotiiMtiDB  to  the  coanrt 
to-set  then  out^ 

Tfaas,  if  A.  iMTMut^  8.  to  alutder  €.  it  fa  pesfectljr  im^ 
Material  whtCher  he  tffedted  his  purpose  by  wcvking 
upon  one  passion  or  another,  whether  he  stimulated  his 
avartee  or  hicited  hiod  to  revenge ;  whatever  .mode  of  per- 
suasion he  adopted,  be  would^  still  be  apfocuMr,  akid 
the  stating  the  means  upon  the  record  woald  still  leave 
the  question  entirely  to  the  consideration  of  the  juiy, 
Ivhetheir  the  defendant  did  procure  or  not,  a  fact  con- 
clusive as  to   the  ^equacy  of  the  meiatis.    In  the  ae- 

{k)  Post.  130. 


Mud  |ihc»»  ^d^  4be  nndttto  df  fieiMttiklii  Mid  SDUctbb- 

lead  to  great  inconTenience  and  prolixity  if  they  vfifft 
alwiya  to  be  dMnritad  upon  the  fisoOfd« 

In  the  preceding  dassof  casea,  the  fend  ia  ioppowd  to 
have  heen  accoespliahted  s  bitft  4leqMfRidy  the  cffiBMe  can- 
MtB  in  the  wavfe  MMeiiatiM^  or  oAdr  attettipt  to  proMfa 
the  tomtiiiitticAi  6f  a  (jritne,  K4ii^  ia  nuft  afterwafSa  p0i> 
fWHtiied;  and  hete,  aiii^  flk6  dflEsnee  Mate  hi  Undmufy 
only,  a  gresier  degi^  cff  pa]^irtai%  tri^speais  lo  he  necea^ 
aaiy  in  ataliin^  the  tueafH^  fiH*  by  ibo6e  alone  <^nn  the  de- 
feakkm^a  cli^inalily  be%rfed«  ainee  ibeir  adbqvac^  ia  nbt 
shewn  on  the  record  by  an  averment  that  they  did  pro- 
duce lhie<<rittiihal  e^t 

And  hi  geneialk  in  dsM  ^  libel,  aa  haa  ali«ady  been 
ieen,  the  itfathitnent  iWelf  ihuai  bfe  ist  out  hh  the  indt<}t- 
Aielit* 

So  in  1^  dtee  ofT  a  threatening  letter,  of  the  speakkig  of 
M^etboda^  Iifediti6us  WoMs  (ir),  which  Ml  #itbioChe 
rale  aa  latd  down  bjf  Chejudgea  in  Sadiev«rett*a  caae. 
And  the  flattie  ge<ifeiml  reaaon  appliea  to  all  thieflAe  easea: 
the  taMna  muat  i]fe  ^  bat  to  enable  %he  eourt  to  deter<» 
fMiae,  wither  tbty  conFd  conatitute  the  dflfltoce  inifaited  \ 
itaoe  w^hat  amoiinta  to  a  libfel,  n^hatconatitiKtea  a  threat- 
enii^  tetier  under  the  8fta«ute,  r^hat  w^nrda  are  painMiabte 

(t)  tJnd^r  the  st.  ^  k.7  W.  oaths  of  allegiance,  &c.  it  has 

3.  c  11.  it  was  necessary,  in  a  frequently  been  holdeh  neces- 

ciQh?iction»  to  set  forth  the  par-  sary  to  insert  the  oaths  neg- 

tfeular  oathk  and  cutset  med  ;  lei^ted  to  be  taket ;  but  the 

hot  in  the  stat  Id  G.  X  b.  ^\.  reasdn  of  this  nicety  is  not  very 

ft  general  form  is  given,  which  obvious,  all  that  appears  to  be 

renders  it  unnecessary  to  set  essential,  is  to  specify  the  par« 

fbrth    the    pafticalar    words,  ticukr  oatb  omitted    to    be 

hi  itidktmems  agahist  defend-  taken, 
•ats  for  neglecting  |o  take  f  h^ 
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a«  beltig  blasphemous  and  seditioup*  a^e'^q^ipos  6f  bw^ 
Brtd  ought,  in  every  case,  to  undergo  a  judicial,  ^amioa^ 
tioo. 

There  are,  however,  many  instances  in  wbich^  though 
tiiecrttne  rest'  in  tendency  odty»  it  may  be  described  by 
general  words,  ivtthout  speciiying  the  laeiMM;  this  hap* 
pens  when:  the  ofieqce  is  a  conclusion  of  fiK:t  arising  ftom 
a  variety  of  circumstances  incapable  c^any  precise  defini- 
tion. The^e,  therrfore,  are  to  bcf  regarded  as  deceptions 
to  the  general  rule,  from  the  necessity  of  the  case. 

It  seems  formerly  to  have  been  holden,  that  a  mere  soli- 
citation, not  foUqwed  by  any  act,  was  not  an  indictable 
offence. 

In  the  case  of  the  Queen  y.  I)aniet  {k)i  who  was  in* 
dieted  for  procuring,  enticing,  persuading,  and  causing  an 
apprentice  to  depart  from  his  master's  service.  Lord 
Holt  held,  that  the  advising  one  to  rob  or  kill,  without 
$ometlring  done  thereon,  would  not  be  indictable, 
thoiigh  it.  ipight  be  otherwise  of  a  conspiracy  to  lob  or 
,kill«  3Mt  tlie  samejeajrned  ju4gf  seen^s,  in  some  degree, 
to  have  changed  his  opinion  the  same  term,  for  be  is 
reported  to  have  intimated,  on  the  last  day  of  that  term^ 
that  he  was  not  satisGed  whether  to  entice  an  apprentice 
to  leave  his  master  was  an  indictable  offence ;  but  thai 
to  persuade  him  to  embezzle  his  master^s  goods  was  in*^ 
dictable.  Yet  it  appears,  on  the  face  of  the  report,  th^t 
even  in  the  latter  case  he  was  doubtful  whether  it  was 
not  necessary  to  allege  that  the  apprentice  had  embezzled 
the  goods  (/).  And  in  the  subsequent  case  o{lhe  Queen  r. 
CoUingKood  (iw),  the  court  were  of  opinion,  that  an  entice- 


(A)  6  Mod.  101.  .      2  Ld.  Ray.  111?.  See  R.  r. 

{I)  6  Mod.  101.  Sutton^  Str.  98.  and  Vin.  Ab^ 

(m}  6  Mod.  289.  3  Salk.  42.      Ind.  A.  4. 
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flicnt  is  not  Grioiinal  wididQt  something  done  in  purauance 
oTit 

But  in  tbe  case  of  Me  King  v.  Lady  Lately  (n),  the  in* 
rfictroent  charged  that  the  defendant,  knowing  that  J.  C 
was  indicted  for  perjuiy,  endeavoured  to  keep  away  a  ma^ 
terial  witneas  for  the  king,  on  which  there  was  judgment 
for  the  crown. 

In  tbe  case  of  tfie  King  v.  Schofeld,  tbe  attempt  of  the 
defendant  to  set  fire  to  bis  own  house  was  holden  to  be  a 
misdemeanor  (o).  And  a  case  was  cited  which  had  been 
tried  before  Buron  A<kms,  at  Shrewsbuiy,  where  the  in« 
dicUnent  charged  the  defendant  with  an  attempt  to 
sabom  one  to  commit  perjury,  which^  upon  reference  to 
the  judges^  was  unanimously  holden  to  be  a  misdemeanor. 
So  it  was  ruled  m  Johnson's  -case,  wbere  the  defendant 
scriicited  a  witness  to  commit  perjury  (p). 

So  in  the  case  of  the  King  v.  Plympton  (q),  the  pro- 
mising money  to  a  member  of  a  corporation  to  induce 
him  to  vote  for  the  election  of  a  mayor,  was  holden  to  be 
iadictable. 

So  hi  the  case  of  (he  King  y.  Vaughan  (r),  an  indicts 
neitwas  supported  against  the  defendant  ibr  attempting 
to  bribe  the  Duke  of  Grafton,  who  was  then  a  cabinet 
minister  and  a  fnember  of  tbe  privy  council,  to  give  the 
ttefimdant  a  place  in  Jamaica. 

In  a  recent  case,  R.  t.  Htggins  (#),  the  defendant  was 
tfaarged  with  the  soliciting  and  inciting  of  one  I.  D.  a  ser* 
vaat  of  J.  P.  to  take,  embezxle,  and  steal,  a  quantity  of  his 
master's  goods ;  and,  after  conviction,  it  was  objected 
for  ertor^  -that  no  offence  was  sufficiently  alleged  01  the 

M  Fita^.  263.  [q)  2  Ld.  Ray.  1377. 

(0)  Cald.  397.  (r)  Burr.  2494. 

(p)  2  Show.  1.  W  2  East,  4, 
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face  of  the  indictment ;  and  it  was  contended,  that  a  mere 
intent  to  commit  a  crime,  was  not  indictable;  and  an  at- 
teitipt  was  made  to  distinguish  the  case  from  soi;aie  of  those 
above  cited,  on  the  ground  that  no  act  had  been  done  in 
pursuance  of  the  unlawful  intent;  and  many  cases  were 
quoted  for  the  purpose  of  shewing,  that  a  mere  intent 
without  any  act  was  not  indictable;  but  the  court  held, 
that  this  argument  was  a  mere  fallacy,  for  that  the  solici- 
tation itself  was  an  act.  And  Lawrence,  J.  said,  that  h^ 
had  seen  similar  indictments,— *one  of  the  King  v.  Broom, 
in  Northumberland,  when  at  the  bar,  and  another  against 
Guy,  and  another  drawn  by  Mr.  Justice  Ashurst  for  solicit- 
ing one  to  kill  the  Chevalier  D*£on. 

With  respect  to  the  description  of  the  solicitation  or 
endeavour^  it  seems  that  (^neral  words  are  sufficient,  be 
cause  the  endeavour,  attempt^  or  soUcitation,  is  in  general 
•made  up  bf  a  number  of  petty  circumstances^  which  can- 
not be  set  out  on  the  record. 

Therefore,  though  some  of  the  old  iftdictments  for 
endeavouring  to  suborn,  state  an  offer  of  money  (I),  yet 
it  has  been  deemed  sufficient  to  charge  an  endeavour  to 
suborn  generally,  without  stating  the  means.  ^  in  an 
indictment  for  endeavouring  to  keep  away  a  witne^  (m). 

Tilley  (a)  was  indicted  under  the  stat  16  G.  9*  c.  3L 
against  **  aiding  and  assisting  prisoners  to  attemipt  to  es^ 
<:ape  out  of  lawful  custody;"  the  indictment  stated,  that 
the  defendants  were  aiding  and  assisting  onie  Isdaile  Ids- 
well,  then  and  there  being  a  prisoner^  &c.  After  convic- 
tion, though  a  motion  was  made  in  arrest  <^judgm£nt»  on 
account  of  an  informality  in  the  indictment,  it  was  not  ob- 

(0  Trem.  P.  C.  168,  174.  (x)    Tilley's    case,     Uach, 

(u)  Fitz.  26a.    See  also  Ld.     759. 
Ray.  1377. 


Illegal  Attempts  and  Endeavours.       147 

jetted  that  the  means  used  by  the  defendants^  in  aiding 
^nd  assisting,  ouglit  to  hav«  been  specified. 

So  under  the  stat  23  G.  3.  c.  13.  against  enticing  arti- 
ficers out  of  the  kingdom,  it  is  sufficient  to  aver,  gene- 
rally, that  the  defendant  did  contract  with  a  certain  artifi- 
cer to  go  out  of  this  country,  (y)  &c. 

The  defendant  Fuller  (c)  was  indicted  under  the  stat. 
57  G.  3.  c.  70.  which  enacts^  that  "  any  person  who  shall 
maliciously  and  advisedly  endeavour  to  seduce  any  per- 
son or  persons  serving  in  his  Majesty's  forces,  by  sea  or 
land,  from  his  t)r  their  duty  and  allegiance  to  his  ma- 
jesty, or  to  incite  or  ^tir  up  any  such  person  or  persons  to 
commit  any  act  of  mutiny,  or  to  make,  or  endeavour  to 
make  any  mutinous  assembly,  or  to  commit  any  traitorous 
or  mutinous  practices,  &c.  shall,  on  being  legally  convicted 
of  sud)  offence,  be  adjudged  guilty  of  felony  without  be- 
nefit of  clergy.**  I 

The  first  count  in  the  indictment  averred,  that  the  de- 
fendant did  feloniously,  maliciously,  and  advisedly  endea^ 
vour  to  seduce  Matthew  Lowe,  he  the  said  Matthew 
Lowe  then  and  there  being  a  person  serving  in  his  Ma- 
jesty's forces  by  land,  from  his  duty  and  allegiance  to  his 
said  majesty.  I'he  second  count  stated,  that  he  did  felo- 
niously, maliciously,  and  advisedly,  endeavour  to  incite 
and  stir  up  the  said  Matthew  Lowe,  he  the  said  Matthew 
Lowe  then  and  there  being  a  person  serving  in  his  said 
Majesty's  forces  by  land,  as  aforesaid,  to  commit  an  act 
of  mutiny,  and  to  commit  traitorous  and  mutinous  prac- 
tices. After  conviction,  it  was  moved,  in  arrest  of  judg- 
ment, that  the  indictment  ought  to  have  stated  the  means 
by  which  the  prisoner  had  endeavoured  to  sed^ce  Mat- 
thew Lowe  from  his  duty  and  allegiance,  as  charged  in 

(y)  Myddleton's  ease,  6  T.         (z)  R.  v.   Richard    Fulkr^ 
^739.  -Leach,  916. 

l2 
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tbe  first  count,  and  to  incite  hjm  to  cominit  an  act  of 
mutiny,  and  tntitorous  and  mutinous  practices,  as  chaiged 
u  the  second  count;,  but  the  judges  were  unanimously 
.of  opinion,  tliat  the  case  was  similar  to  Uiose  of  indict- 
ments for  conspiracies,,  where  the  offence  is  liotdeu  to  be 
sufficiently  described  by  the  words,  "  conspire,  maintain, 
aid,  and  abet,"  without  shewing  in  what  manner,,  and  by 
what  means,  the  conspiring,  maintaining,  aiding,  and 
abetting  were  |;»oduced ;  and  that,,  as  an  endearour  to  se> 
duce,  to  iotice,  and  to  stir  np,  is  a  conclusion  of  iact 
arising  (Vom  a  variety  of  circumstauces,  which  iaitself  is. 
not  capable  of  any  precise  definition  or  description,  the 
feet  is  fully  and  only  capable  of  being  expoessed  by  the- 
wbcd  tM^tOMUr^ 

It  is  to  be  remarked,  febs*  the  preamble  ef  the  statute,. 
upon  which  tbe  indictment  was  founded,  recites,  that 
"  divers  wicked  and  evil  disposed  persons,  by  the  pidiii- 
cation  of  writt«i.er  pdotcd  papers,  and  by  malicious  and 
advised  speaking,  had  ^  late  industriously  endeaveuted  t»> 
seduce  persons  serving  in  his  Mi^esty's  forces*  by  seS' 
and  itMfif.  from  theic  duty  and  allegiance  to  his  m^es^,. 
aod  to  incite  them  to  mutiny  and  disobedienceb"  A  nd. 
yet  the  iadietioent  did  not,  in  either  coun^  specify  wbe- 
dier  the  eadaaveur  was  made  by  these  meana^or  by  either 
•f  theH. 

t»  Ae  case  of  Ike  KXng  v.  Higgihs  {a\,  above  alluded 
e»,.  tbe  i^ndictment  charged,  that  tbe  defendant  did  solicit 
and  incite  one  James  Dixon,  a  servant  of  J.  Phillips,  tp- 
take,  embeexle,  and  steal,  a  quantity  of  twist,  of  Uie  goods 
•«m1  chattels  of  bis  master;  and,  upon  this  indictment., 
the  judgment  of  the  court  below  was  affirmed  upon  a  writ 
of  error. 

Where  a  defendant  is  indicted  for  a  misdemeanor,. 
committed  by  the  soliciting  another  to  do  that,  wbicb„' 
if  done,  would  amount  to  a  felony,  and  render  the  defesr 

(a)  3  East.  5. 
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daifty  as  an  accessory  before  the  fect»  also  guilty  of  feloDy, 
it  IB  unnecessary  to  negative  the  commission  of  the  felony, 
for  it  cannot  be  intended  that  a  felony  (ft)  has  been  com* 
mitted  where  none  is  charged. 

IV.  Offences  consisting  of  misconduct  in  office;  bs  hy 
txhrtion^or  other  hteach  of  duty ^  §c. 

In  an  indictment:  against  a  person,  or  body  of  persons, 
f6r  misconducting  themselves  in  office,  whether  the  of- 
fence consist  in  misfeasance  or  nonfeasance,  it  is  essential 
to  set  forth  the  particular  instance  of  misconduct,  with 
its  circumstances.  Hence  it  is  sufficient  to  allege  against 
a  constable,  generally  (c),  that  he  conducted  himself  im« 
properly  and  negligently  in  the  execution  of  his  office.  In 
the  case  of  Me  King  against  Holland  and  others  {d),  who 
were  officers  in  the  service  of  the  East  India  Company, 
Che  indictment  charged  them  with  Hialversation  in  office; 
one  count  set  forth  a  letter,  requiring  them  to  commence 
and  prosecute  war  against  Tippoo  Sukaun  with  all  possi- 
ble vigour  and  decision,  and  then  alleged,  by  way  of 
breach,  that  the  defendant  Hollond  did  not  commence 
and  prosecute  war  against  Tippoo  Sultaun  with  all  possible 
vigour  and  decision.  The  court,  upon  deniurrer,  held, 
that  this  count  was  defective,  because  it  did  not  commu- 
nicate to  the  defendant  what  was  meant  to  be  proved 
against  him  upon  the  trial. 

And  the  court,  in  the  same  case,  were  of  opinion,  that 
every  fhct  material  to  constitute  guilt,  should  be  allied 
with  averments  of  time  and  place. 

Where  an  officer,  under  colour  of  his  authority,  extofts 
money  or  other  property,  it  seems  to  be  proper  to  set  out 
the  circunMtaaces  with  a  considerable  degree  of  precision ; 

for  though  in  Cover's  case  (e)  it  was  holden,  that  ab  ia- 

< 

^)  R.  V.  HtgginB,  2  East,  5.         {d)  5  T.  R.  607. 
W   JR.    V.     JVinteringham,         (e)  Sid.  9L  Keb.  357, 
Sir.  2. 
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dictment.  alleging  generally  that  ttie  defendant  extorted  a 
sum  of  money  colore  officii  [/),  was  sufTicJent  after  verdict, 
yet  this  was  afterwards  denied  by  Lord  Holt  to  be  Ian ; 
for  a  verdict  cannot  render  a  charge  more  extensive,  andt 
consequently,  cannot  cure  a  defect  of  that  nature.  It 
appears  to  be  necessary,  or  at  all  events  advisable,  in  au 
siDdictnaent  of  this  kind  to  aver,  that  the  defendant,  being 
u  ch  officer,  took  and  receioed  a  specified  sum  of  money, 
or  other  property,  into  his  own  possession ;  for  merely 
to  say,  that  he  compelled  a  party  to  pay  or  deliver  it, 
does  not  seem  to  be  sufBciently  cratain  {g).  And  to  ave 
that  he  took  it  under  colour  of  his  office  and  extorsiveli/  . 
for  Lord  Holt  and  some  of  his  brethren  were  of  opinion, 
that  the  word  extorsive  was  as  essential  in  that  offence  as  ' 
proditorie  in  treason,  or  felonice  in  felony  (A).  Yet  in 
actions  against  officers,  to  recover  penalties  for  taking 
greater  fees  than  are  by  law  allowed,  it  does  not  seem  to 
be  essential  to  introduce  the  word,  unless  it  be  used  in  the 
statute.  It  is  also  necessary  to  aver  for  what  he  took  it,  as 
that,  being  a  gaoler,  he  took  it  for  chaining  A.  B.  a  prisoner 
in  his  custody,  with  an  action  at  the  suit  of  J.  S.  brought  to 
recover,  &c.  (i) ;  for  shewing  ease  and  favour  to  A.  B.  a 

(/)  Ona  who  has  acted  in  an  {i}  In  thecase  ofrteKmy  v. 

ofiic€,  cannot,  although  he  has  Brougklon,  Trem.  P.  C.  lU. 

been  informally  appointed,  be  the  indictmeot  alleged,  that  the 

charged  with  extortion,  under  dercndant  being  keeper  of  the 

pretence  and  colour  of  being  king's  priton  of  the  gate-house, 

such  ofiicer.     R.  v.  Dobton,  7  at  Westminster,  under  colour  of 

£ast,  218.  het  office,  unlawfully,  unjustly, 

[g]  R.  V.  BaiMS,  3  Ld.  Ray.  and    eztoFsively,   exacted,  re- 

1265.  ceived,  and  took  the  sum  of 

{h]  Salk.    610.     Ld.  Ray.  3i.  4d.  from  E.  O.  for  chai^nf 

1265.  A.  H.  with  aa  action  ~  at  the 


MUcofuiucl  in  Office.— Exiorliont  jfc.      151 

prisoner  in  his  custody  (fc) ;  for  executing  his  duty  as 
coroner  (0;  for  writing  the  probate  of  a  will,  (m)  &c.; 
and  this  appears  to  be  necessary,  whenever  the  indictment 
is  founded  on  a  statute  which  interdicts  the  taking  of  fees 
by  an  officer  for  the  performanqp  of  a  particular  duty,  or 
which  limits  the  amount  of  his  fee.  And  in  other  cases, 
where  it  can  be  clearly  shewn  under  what  pretence  the 
money  was  extorted,  it  seems  to  be  proper  to  aver  it  But 
notwithstanding  the  dictum  attributed  to  Lord  Holt  in 
Salkeld  {n),  it  does  not  appear  to  be  in  all  cases  essential 
to  set  forth  the  pretence. 

For  besides  the  authority  of  Cover's  case,  as  reported  in 
Siderfin  and  Keble  (o),  it  appears,  that  in  the  very  same 
term  the  case  of  th^  King  v.  Atkinson  (p)  and  another  was 
decided  in  the  Queen's  Bench.  The  indictment  alleged, 
that  the  defendants,  being  collectors  of  several  sums  as- 
sessed upon  the  inhabitants  of,  &c.  by  colour  of  their  office, 
exacted,  received,  and  had,  of  one  T.  C.  of  L.  the  sum  of 
At>  without  alleging,  that  they  pretended  that  such  sum 
bad  been  assessed  upon  them.  The  defendants  demurred, 
and  contended  that  the  indictment  was  vicious  for  a  mis- 
joinder, but  the  objection  was  overruled  ;  and.it  was  never 
contended,  that  the  indictment  ought  specially  to  have 
alleged  the  pretence.    So  thare  is  a  precedent  in  West  of 


loit  of  £.  O.  for  the  sum  of 
20OL 

Aod  in  another  count,  that 
the  defendant  unlawfully,  un- 
justly, and  extorsively  exacted, 
received,  and  took,  &c.  from 
one  H.  M.  the  sum  of  two  gui- 
neas, for  ease  and  favour,  and 
for  relieving  one  B.'^D.  from 
his  irons,  being  then  a  prisoner 
in  the  said  prison,  and  in  the 
^^itttodj  of  the  said  defendant. 


detained  for  a  felonv  and  mur- 
der  by  the  said  B.  D.  lately  and 
then  supposed  to  have  been 
committed. 

(k)  R,  v.  BroughUm,  Trem. 
111. 

(/)  West.  Pr.  sec.  108,  109. 

(m)  West. Pr. sec.  111. 

(n)  R,  V.  Raines,  Salk.  680. 

(o)  Sid.  91.  Keb.  357. 

(p)  Ld.  Ray.  1248. 
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a  indictment  against  an  eecbeator's  servant,  which  alleges 
eneral/i/,  that  he  broke  and  entered  a  certain  dwelling- 
lOuse,  and  under  colour  of  his  office  seized  and  carried 
way  certain  skins  against  the  form  of  divers  statutes  {9}. 
t-nd  whenever  the  extortion  is  effected  by  means  of  a  ge- 
eml  assertion,  that  the  sum  is  due  to  the  officer  in  respect 
if  his  office,  the  meant  must  of  necessity  be  generally  aU  . 
;ged  in  the  indictment.  And  the  distinction  seems  to  be 
letween  those  cases  where  the  extortion  may  be  committed 
enerally,  and  those  where  the  taking  is  prohibited  by  ^ 
tatute  in  respect  of  some  particular  duty ;  for,  in  the^tter  . 
ase,  it  is  of  course  essential  to  shew  that  the  demand  wu 
(lade  in  respect  of  that  duty  i  and,  tberefore,  in  Lindly's 
ase  (r),  in  an  information  agaioBt  the  defendant,  who 
nade  an  extortionate  demand  for  making  a  warrant  upon 

capias  ad  satisfaciendum,  it  was  holden  to  be  insufficient 
0  aver,  tliat  he  did  it  colore  officii,  and  that  it  should  have  , 
leen  shewn  to  whonji  the  capias  was  directed,  &c 

Finally,  it  should  be  shewn,  with  certainty,  how  vtuich 
fas  extorted.  In  the  report  of  Baynes's  case,  in  Salk- 
Id  It],  Lord  Holt,  and  the  six  justices  who  agreed  with 
lim,  held,  that  the  charge  should  have  been,  either  that 
ts.  was  his  fee,  and  that  by  colour  of  his  office-be  took 
Is.  or  generally,  that  by  colour  of  bis  office,  be  extprsively 
Dok  Bs. 

And  in  most  of  tlie  precedents  of  indictments  f<M-  this 
lOence,  it  is  either  averred,  that  nothing  was  due  to  the 
lefendant,  or  as  in  the  case  of  Atkinson  and  another  above 
illuded  to,  that  the  defendants,  being  collectors  of  certain 
lums  assessed,  exacted,  &c.  from  one  T.  C.  being  in  no 
vise  assessed  by  virtge  of  the  act  of  parliament  afore- 

{<])  West,  rr.wc.  no,  and  [r]  Butt.  70. 

ee  Jt.  V.  Lake,  J  Lev.  268.  [s)  Salk,  680. 
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«4d  {i%  But  where  the  taking  i»  manifestly  unjuat  and 
unlawful,  «a  where  the  taking  ol  aay  fee  for  performing  a 
particular  duty  is  wholly  prohibited  by  a  statute,  it  does 
not  appear  to  be  essential  to  aver  that  nothing  was  due^ 
because  the  latw  will  intend  it  [u). 

But  where  the  officer  is  entitled  to  one  fee»  and  extorts 
a  greater,  then  the  indictment  ought  to  shew  the  excess  in 
which  the  extortion  really  consists ;  for^  where  something 
is  leaHy  due»  k  seems  to  be  improper  to  aUege.  that  the 
wbd^  was  wrongfully  extorted,  and  since,  according  to  a 
welt-known  rule  in  pleading,  the  extent  of  the  oBence 
oQ^bt  to  be  shewn,  it  appears  to  be  necessaiy  to  allr^g^ 
b»w  aftuch  was  really  due,  and  how  much  tlie  defendant 
took  (x) ;  andt  in  such  esse,  it  seems  that  a  variance  u|mi 
the  trial  would  not  be  material,  provided  it  weve  shewn 
tbat  the  sum  actually  taken  exceeded  that  alleged  and 
proved  to  be  allowed  by  law  (y). 

And  this  rule  extends  to  aU  cases  of  ill^al  imposition 
or  exaction  t  thus,  in  the  case  of  the  King  v.  F/i«^  (a), 
the  indictment  against  the  defendant,,  for  making  tenvea 
of  unlawful  weight,  alleged,  **  debiium  pondu$  mimtm  hm^ 
Umi*  and«it  was  bplden  to  be  insufficient,  for  not  shew« 
i^g  what  tb^  debiM$m  pondus  was,  and  how  much  ¥ran 
waatioip. 

Of  a  nature  similar  to  the  last,  is  the  offence  of  a  private 
person  who  extorts  money  by  threat  of  legal  process.    In 

[t)  See  also  Wsb^b  Tr.  s«  Ld.  Ray.  1265.  JR.  v.  Loggen, 

108,  lOa    JL  V.  Brw^JiUm,  Sir.  73.     R.  v.  Lake,  3  Lev« 

Twiulll.  268. 

(«)  Sc€  also  West's  Pr.  s.  (y)  See  R.  v.  Gilham,  6  T. 

IpS,  10&    i^  V.  BrquoHum,  R.  265.  and  R.  v.  BayM,  Ld. 

Trem.  HI.  and  JR.  v.  Loggen  Ray.  1265.  West.  Pr.  sec  11 L- 

a^  ancrf&cr,  Stf .  73,  [z]  Sajk.  667.  Ld.  Hay.  442. 

(x)  R.  V.  Baines,  Salk-  6S0. 
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the  case  of  the  £11^  t.  Southerton  [a)  it  wss  bolden,  thst 
ihe  threatening  by  letter,  or  otherwise,  to  prosecute  for 
penalties  under  a  statute,  for  the  purpose  of  obtaining 
money  to  stay  the  prosecution,  was  not  an  indictable  mis- 
demeanor at  common  law,  although  the  indictment  aHeged 
that  money  was  actually  obtained,  but  that  the  offence 
was  indictable  under  the  statute. 

It  has  already  been  seen,  that  in  an  indictment  for 
sending  a  threatening  letter,  which  is  a  capital  offence, 
whether  money  or  valuables  be  extorted  by  it  or  otherwise, 
the  letter  itself  must  be  set  out,  to  [b)  enable  the  court  to 
judge  whether  the  latter  is  within  the  statute.  But  with 
respect  to  other  attempts  to  extort  or  exact,  it  does  not 
seem  to  be  essential  to  set  forth  the  very  words  in  which 
the  illegal  demand  was  made. 

In  case  of  a  criminal  omission  to  perform  s  duty,  it  is 
necessary  to  set  out  the  circumstances  of  the  de&ult ;  as  in 
an  indictment  against  a  parish  for  not  repairing  an  high- 
way, or  against  a  county  for  not  repatrit^  a  bridge,  it  is 
ttBceaatry,  by  proper  averments,  to  shew  where  the  high- 
way or  bridge  are  situated,  and  that  they  are  in  an  unfit 
state  to  be  used  by  the  public ;  and  it  has  been  holden 
neoessaiy,  in  indictments  for  not  repairing  an  highway,  to 
state  the  extent  of  the  evil  complained  of,  by  setting  forth 
the  length  and  breadth  of  the  road  out  of  repair  (e). 

V.  Illegal  Combinations  and  Conspirader, 
In  an  indictment  for  a  conspiracy  it  is  usual  to  atl^e, 
that  the  defendants  unlawfully  and  wickedly  did  conspire, 
combine,  confederate,  and  agree  together,  to  effect  the 

(0)6  East.  126.  See  also  fl.  169.  A.  y.  Loy<f,  Eait  P.  C. 
v.  Woodvnrd,  11  Mod.  137.         976. 

(i>)  Girdwood'*  case.  Leach,         (e)  1  Hav.  c.  26.  i.  88.  Cas. 
twnp.  Hard.  106.  316. 
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criminal  design ;  and  afterwards  to  allege,  that  the  said 
defendants,  in  pursuance  ^f  the  said  conspiracy,  combina- 
tion, confederacy,  and  agreement,  did  certain  acts  set  forth 
in  the  indictment  (</).    And  in  such  cases  it  seems,  that 
the  general  averment  that  the  defendants  did  conspire,  &c. 
to  accomplish  an  object  apparently  criminal^  is  sufficient, 
without  shewing  in  what  manner  and  by  what  means  [e) 
the  conspiracy,  &c.  was  produced.    And  since  it  is  the 
conspiring  which  the  law  regards  as  criminal,  the  offence 
is  complete  and  consummate  by  conspiring,  though  no 
act  should  be  founded  upon  it  (/);  and,  therefore,  in  strict- 
nesB,  it  is  unnecessary  to  all^e  any  overt  act  done  m  pur- 
suance of  the  criminal  design  (g).  But  since  the  conspiracy 
itself,  (to  use  the  words  of  Mr.  J.  Grose,)  (A)  is  a  matter  of 
inference  deduced  from  criminal  acts,  done  in  pursuance 
of  an  apparent  criminal  purpose  in  common  between  the 
defendants,  and  therefore  the  indictment  for  a  conspiracy 
bears  a  resemblance  to  an  indictment  for  treason,  it  is,  at 
all  events,  proper  to  allege  one  or  more  overt  acts  done  in 
prosecution  of  the  confederacy  on  which  the  indictment  is 
founded. 

In  an  indictment  for  conspiring  to  charge  a  man  with 
aoy  offence,  it  is  not  necessary  to  allege,  that  the  defendants 
<^nspired  falsely  to  indict  the  party,  for  his  innocence 
will  be  presumed  till  the  contrary  appear  (i) ;  and  for  the 
»nie  reason,  the  indictment  need  not  allege  that  the  party 
*w  innocent  (A). 

M  R  V.  Bispaly  Burr.  1320.  Kel.  203.  254.  •  27  Ass.  pi.  44. 

^  Salic  174.    Holt,  151.  16  Ass.  pi.  62.    R.  v.  Gill  and 

W  Per  Perryn,   Baron,   in  oaMifur^  2  B.  &  A.  404. 
debVering  judgment  in  Fuller's         [h)  JR.  v.  Brisac  and  Scott, 

^'  ^^ch,  924.  Burr.  999.  4  East,  171. 
W  Salt  174.  (i)  1  Salk.   174.      2  Burr. 

^*  ^^4*      I  Lev.  125.  62.         (k)  1  Salk.  174. 
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Btit  i$Mle$s  th^  ehject  of  ike  con$pirmcy  he  crimimal^  H 
seems  i9  be  neee^^arg  !•  skew  •«  initniioii  io  a€complish  H 
bf  s^mt  improper  means. 

Thus»  it  ift  necessary » iii  an  indictment  agaiMt  overseers 
aqd  others,  for  conspif  ing  to  nuurry  paupers,  in  order  to  rid 
the  parish  of  the  burthen  of  maintaining  tltem,  to  sbew 
that  it  was  brought  about  by  illegal  means,  by  vidence, 
thieats,  of  some  other  sinister  means^  promises,  or  hribt^ 
without  tht  voluntary  consent  or  iocHnation  of  the  parties 
themselves  (/).  For  since  the  aet  of  marriage  is  in  itKlf 
lawful,  a  conspiracy  to  procure  ife  can  only  amount  Id  a 
crime,  by  the  practice  of  und«ie  moans;  and  this  is  said  to 
haye  been  frequently  ruled  by  the  jud^  (m)*  But  where 
the  indictment  stated,  that  the  nuarriBge  was  procured  by- 
threats  aod  Dienaees,.it  was  holden  to  be  satficteal,  wi^* 
out  averrtag  it  in  teraw  to  have  been  against  the  wiU  or 
consent  of  the  parties^  though  that,  sboukl  be  furoired  upoa 
the  trial  (a).  But  in  these  cases,  tlie  question  which  iiaa 
been  ohiefty  conaidered,  is,  wliether  the  anrriage  would 
effieduale  that  intention  uau^y  diai^ged  upon  the  defend- 
ants, viz.  to  exonerate  their  own  parish,  and  to  throw  the 
burtbea  upon  another* 

In  the  case  of  the  Kitfg  v.  Edwmrdt  (»)  ioid  others, 
jttdgoieiit  waa  arrested  upon  an  indictment  for  conspiring 
together,  aisd  giving  the  Imsband  money  to  aMuny  a  pau- 
per, wlio  wasi  an  i/^abUmnt  of  B*  io  order  to  defeat  her 
settlement  in  that  parish,  because  it  was  not  averred^ 
that  she  was  last  legally  settled  in  B.  And  it  has  been 
hpldeja  necessary  in  such  an  indictment  to  allege,  that  the 


\l)  Per  Buller,  J.  R.  v. 
Fawler  and  others^  East,  P.  C. 
461. 

{m)  R,  V.  Parhhouse,  &c. 
cited.  East,  P.  C.  462. 


(n)    R.   V.    PaHUiQm$€9   kt. 
cited.  East,  P.  C.  462« 
(o)  8  Mod.  32d. 
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hisbani  wa»  a  poor  person,  and  unable  to  maiDtain  him-^ 
telfand  his  wife  (/i>. 

In  Treroay  116*8  Pleas  of  the  Crown  (7)  is  a  precedent 
of  an  indictiueiit  against  AUibooe  and  others,  for  consptring^ 
to  persuade  one  Uiltiard  to^tnany  a  woman  nuich  in  debt^ 
by  representing  her  to  be  a  woman  of  great  properly^  ami 
afterwards  to  induce  the  said  HtUiard  to  esecute  bonds  to 
astrsnger. 

Also  a  similar  indictment  (r)»  for  conspiring  to  marry  m 
rich  infiint,  of  the  age  of  13  years,  to  the  daughter  oC  one 
of  the  defendant^  pind  la  effect  their  porpose  by  represent'- 
iigto  th£  y0ung  man  tkat  ike  daughter  was  very  rieh^  ami 
if  thre^ieniMg  ta  ttanspori  0u  daughter^  unless  she  com- 
fM»  And  another  precedent  of  the  same  kind  {s)^  Sot  ar 
censpincy  ta  bring  about  $  nsarriage  between  a  ricb  heir 
and  a  wooivi  of  had  character,  by  representing  her  as  of 
gead  tharmster  and  large  property.  And,  therefioie^  un-* 
less  the  object  of  the  conspiiacy  be  manifesdy  crimtnal,  k 
sesflw  that  the  netos  should  be  shewn  to  be  unlawfuL 

laan  indictment  for  conspiracy  1!b  prev<ait  the  course  of 
justice  by  pl^uciag  a  filse  certificate^  under  the  hands  of 
JMices  <rf  the  penoe^  that  a  road  is  in  repair,  it  is  not  ne* 
eMtfy  toall^e,  that  the  defendants^  knew  that  the  contents. 
Vfie  false,  it  ia  suiBcient  to  allege  that  the  defendants 
agwd  to  certsfy  thefiKrt  as  true,  without  knowing  thai  is 
vsa  so  (i). 

In  a  coniriction  under  the  slat,  ao  &  40  6. 3.  c.  10&. 
agsimt  tUi^gal  agreements  by  journeymen  manuftcturer^ 
the  coart  held  it  to  be  essential  that  the  agfeement  should 
he  stated;  because  it  is  necessary  to  shew  a  criminali (ri>» 
jiect,as  well  as  a  criminal  intent  (ii)» 

(y)  jR,T.  Tanner,  I  Esp,  304*  {t)  A.  Mowbray  and  others,. 

(9)  p,  97.  6  T.  R.  619. 
W  Ticm,  P;  €.  98,  («)  R,  v.  Neild  and  oihertp. 

W  Trera.  P.  C,  9?.  6  East,  417, 
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But,  by  the  express  provision  of  the  statute  37  G.  3. 
c.  123.  against  the  administration,  &c.  of  unlawful  oaths 
and  engagements,  it  is  unnecessary  to  set  forth  the  words 
of  such  oath  or  engagement  in  the  indictment;  but  it  is 
sufficient  to  set  out  the  purport,  or  some  material  part  of 
it  (I). 

Of  a  nature  similar  to  the  offence  of  conspiracy  is  that 
of  unlawful  maintenance,  which  may  be  described  by  tiie 
general  term  manutenuil,  without  descending  to  the  par- 
ticular  means  employed. 

In  Tremayne's  Pleas  of  the  Crown,  there  is  an  indict- 
ment for  maintenance,  which  in  the  marginal  note  is  stated 
to  have  been  drawn  by  Saunders,  which  avers  generally, 
that  the  defendant  for  one  whole  year  unlawfully  main- 
tained a  certain  plea  pending  in  the  Court  of  Exchequer, 
&c.  (y);  though  in  some  precedents  it  is  also  averred,  that 
the  defendant,  in  and  for  the  maintenance  of  the  said  suit, 
expended  divers  sums  of  money  [z). 

The  oiTence  of  high  treason  consisting  in  the  internal 
thought  and  secret  purpose  of  the  mind,  cannot  be  known, 
tried,  or  judged  of,  unless  it  be  disclosed  and  manifested 
by  sope  open  act,  which  must  be  set  forth  in  the  indict- 
ment (a).  •  Where  the  treason  consists  in  the  compassing 
the  king's  death,  or  in  adhering  to  his  enemies,  the  parti- 
'cular  acts  of  compassing  and  adherence  must  be  set  forth, 
and  where  the  treason  consists  in  levying  war  against  the 
king,  it  must  be  alleged  according  to  the  ftct,  that  the  de- 
fendants assembled  with  a  multitude,  armed  and  arrayed 
in  a  warlike  manner,  with  the  proper  allegations  of  time 
and  place  (fi).     For  levying  of  war  being  an  overt  act  in 

(z)  R.  V.  Moset,  6  East,  4 1 9.         (a)  Vaughaa's  caM,  8  Co.  1 . 

ly)  Trem.-P.  C.  177.    R.  v.  East.  P.O.  116. 
Priet.    See  also  Sav.  41.    Co.         [h]  1  Hale,  150.  East,  P.  C. 

Ent.  163.  116.  See  the  indictment  against 

[x]    R  V.    Lanyrhh,    Trcra.  Dawutrte  and  PurekoM,    Post, 

P.  C.  176.  J13.    8  St.  Tr.  219.  267. 
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itielf,  DO  other  overt  act  need  be  alleged  (c)«  Bare  words 
cannot  coDstitute  an  overt  act  of  treason,  although  they 
may  be  evidence  to  explain  that  which  is  an  overt  act  (d). 
But  writings  may,  if  published,  amount  to  an  overt  act  of 
treason,  if  written  in  immediate  furtherance  of  the  treason- 
able design  (e)»  In  such  cases  it  has  been  held,  that  it  is 
not  necessary  to  set  forth  the  tenor  of  the  treasonable 
writings,  it  is  sufficient  to  allege  their  substance  and  pur- 
port  {/),  for  they  are  the  evidence  only  of  the  secret  inten- 
tion and  compassing  of  the  mind  (g).  And  where  other 
overt  acts  are  allied;  it  is  not  necessary  that  the  whole 
detail  of  evidence  should  be  set  forth«  It  is  sufficient 
that  the  chai{;e  be  stated  with  reasonable  certainty,  so  that 
the  prisoner  may  be  apprised  of  the  nature  of  it  (A). 


(e]  1  Haw.  c.  17.  s.  29. 
VaugWi  case,  5  S{.  Tr.  21. 
Kel.  70.  Benstrad's  case,  Cro. 
Car.  583. 

(<Q  4  BL  Com.  80.  123. 
P«t,  200.  202.  204.  207.  346. 
^lnrt.14.  140.  6  Bast.  P.  C. 
117.  1  Haw.  c.  17.  8.  33.  37. 
39.  1  Salk.  631.  Kel.  13. 
T.  Hay.  408. 

W  A  V.  Dr.  Hensey^  1  Burr. 

^^'    Roger's  case,   6  St.  Tr. 

279.    Gregg's  case.  10  St.  Tr. 

%•  77.    Twyn's  case,  Kel. 
23; 

(/)  Coleman's  case.  2  St.'Tr. 


661.  Lord  Preston*6  case,  2  St.. 
Tr.  411.  Stalejr's  case,  2  St. 
Tr.  655.  Freeman's  case,  6  St. 
Tr.  73.  Roger's  case,  6  St.  Tr. 
330.  Watson's  case,  2  Starkie*s 
Rep.  116. 

(g)  See  the  precedents  in 
Hensey's  case,  1  Burr.  642.  De 
la  Motte's  ease.  East,  P.  C.  124. 
Gregg's  case,  10  St.  Tr.  App.  77. 
Lord  Preston's  case,  4  St,  Tr. 
411.  Watson's  case,  2  Starkie's 
Rep.  116. 

(h)  Post.  194.  220.  1  Hale, 
122.  East,  P.  C.  121.  Rock- 
wood's  case,  &c.  St.  Tr.  696. 
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CHAP.  VIIL 

Of  tke  Averment  a/*  Circwtutances  collateral  to  the 
Act  or  Omission^  which  render  that  Act  of  Omii- 
$i6H  criminal. 

I.  Situation  or  character  of  tke  Defendant,  p.  Idl. 
n.  Situation  of  others,  p.  167. 

IIL  Other  Chrcumstanees  collateral  to  the  principal  Act, 
negative  Averments,  i^.  p.  171. 

Since  it  is  of  the  veiy  essence  of  an  indictment  to  spe- 
cify the  nature  of  the  crime  chai^ged  upon  the  defendant, 
it  may  be  laid  down  as  a  general  rule,  that  the  criminal 
nature  of  the  act  must  appear  upon  the  hceo{  the  indict* 
ment,  and  that  if  the  act  or  omission  be  not  in  itself 
illegal,  it  must  be  shewn  to  be  so  from  the  particular  cir- 
cumstances of  the  case,  which  cannot  be  supplied  by  any 
intendment  whatsoever  (a). 

Thus,  an  indictment  charging  a  man  with  a  nuisance 
in  respect  of  a  fact  which  is  lawful  in  itself,  as  the  erect- 
ing of  an  inn,  and  which  only  becomes  unlawful  from 
collateral  circumstances  only,  is  insufficient,  unless  it  set 
forth  some  circumstances  which  make  it  unlawful  [b). 

The  criminality  of  an  act,  in  itself  innocent,  may  arise 
either  from  the  situation  or  knowledge  of  the  defendant 
himself,  or  from  that  of  others,  or  from  other  particu- 


(a)  2  Haw.  c.  25.  s.  57. 


(h)  2  Rbll.  Rep.  345.    Pal. 
36S.  374. 
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iff  circumstances  conUined  in  the  definition  of  the  of- 
fencew  ^ 

L  From  the  situation  or  character  of  the  defendant 
Where  the  offence  consists  in  the  omission  of  some 
duty  which  the  law  throws  upon  the  defendant,  the  in- 
dictment must  always  shew  the  defendant's  liSibilit^  to 
perform  such  duty,  unless  it  appear  by  a  necessary  im- 
plication of  law ;  and  in  some  instances  must  specify  the 
circumstances  which  created  the  duty,  with  great  pre- 
cision. 

Thus,  in  an  indictment  against  a  parish  for  the  non- 
repair of  an  highway,  or  against  a  county  for  not  repair- 
ing a  bridge,  it  is  sufficient  to  allege  that  the  road  is  out 
of  repair,  or  the  bridge  in  decay ;  because  the  parish  and 
county  are  severally  bound,  by  the  law,  to  the  perform- 
ance of  such  duties;  and  therefore  an  express  averment  of 
their  obligation  is  unnecessaiy.  But  if  a  private  person 
be  indicted  for  not  repairing  a  road,  it  must  be  shewn 
that  he  was  under  a  legal  obligation  to  repair  it  by  reason 
of  his  tenure  or  otherwise  (c).  So  where  the  inhabit- 
ants of  a  particular  division  of  a  parish  are  indicted  for 

* 

the  Don-repair  of  a  road,  since  the  obligation  must  arise 
from  custom  or  prescription,  and  does  not  exist  at  com* 
men  law,  the  indictment  must  shew  the  custom,  prescrip- 
tion, or  reason  by  which  they  are  bound  (d). 

An  indictment  set  forth  that  the  defendant  being  quali- 
fied to  be  constable,  was  debito  modo  electus  to  serve  that 
office,  at  Islington,  and  that  he  had  notice  of  it,  but  did 
not  take  the  oath  to  execute  that  office.  It  was  objected 
that  the  indictment  did  not  set  forth  that  the  defendant 
had  been  chosen  by  one  having  sufficient  authority,  and 

(c)  1  Vent.  331.    1  Str.  187.      Broaghton,  3  Keb.  301.  3  Bac. 

(d)  5  Burr.   2700.     JR.  v.      Abr.  58.  2  T.  R.  111.  513: 
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that  it  did  not  appear  how  be  was  chosen,  and  whether 
he  bad  bad  notice,  and  for  this  exception  the  indictment 
was  quashed  (e). 

So  an  indictment  for  not  receiving  an  apprentice  is  bad, 

unless  it  appear,  on  the  record,  that  there  was  a  binding 

within  the  23d  of  Elizabeth,  for  otherwise  it  would  not 

'    appear  that  the  defendant  acted  illegally  in  refusing  to 

take  the  apprentice  (/). 

So  an  indictment  for  a  contempt  in  not  executing  a 
warrant,  ought  to  set  forth  the  nature  and  tenor  of  the 
warrant  {g). 

In  an  indictment  for  the  murder  of  a  British  subject  in 
Portugal,  it  was  held  to  he  unnecessary  to  allege  either 
the  prisoner  or  the  deceased  was  a  British  subject  [A], 

Horn  averred. 

Where  it  is  necessary  to  arer  the  situation  or  character 
of  the  defendant  at  the  time  of  the  act  or  omission,  it 
seems  to  be  settled  that  it  is  sufiicieDt  to  aver  that  he 
being  tuck  did  the  act  [i]. 

An  information  under  the  statute  {k)  which  enacts,  that 
if  any  person,  &c.  above  the  age  of  14,  shall  unlawfully 
take  a  maid  or  woman  unmarried,  &c.  charged,  that  the 
defmdant,  being  above  ^le  age  of  14  years,  did  take  a 
young  maid  away,  &c.;  it  was  moved,  in  arrest  of  judg- 
ment, that  the  information  did  not  aver  that  the  defendant 
was  above  the  age  of  14  years  at  the  time  of  taking,  but 
only  that  he  being  above  the  age  of  14  years,  did  take. 

(e)  5  Mod.  96.   Comb.  328.  the  Exchequer  Chamber.  &it. 

See  R.  T.  Bvrder,  4  T.  R.  778.  er  Tena,  55  G.  3. 

1  Cowp.  683.  -  (.■)  2  Haw.   c.   25.  >  112 

{/)  StT.  1268.   R.  V.  Trwi-  Cro.  J.  61ii.     2  Mod.  128.   2 

aft.  RbII.   Rep.    286.    Moor,   606. 

j'  1  Vat.  305.  2  Lev.  229.     Ray.  378.    K^b. 

Be&ie  all  the  Judges  in  B52. 

{k)  4&5P.  &M.  C.8. 
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But  tbe  court  held  that  the  information  was  good,  and  dis- 
tinguished between  the  case  where  the  existens  is  added 
to  the  person  acting,  and  where  it  is  applied  to  the  subject 
of  the  act ;  that  if  an  indictment  for  a  forcible  entry  should 
aver  that  the  defendant  on  such  a  day,  with  force  and  arms, 
did  enter  into  such  a  house,  being  the  freehold  of  J.  N. 
without  saying,  then  being  the  fr^hold,  the  indictment 
would  be  bad ;  but  that  in  the  principal  case  the  existens 
beJDg  added  to  the  person,  carried  the  sense  to  the  time  of 
the  offence  committed  (/). 

So  if  a  man  be  indicted  for  not  coming  to  church,  it  is 
sufficient  to  say  that  existens  of  the  age  of  16  years,  he 
did  not  come  to  church  (m)* 

And  it  seems  to  be  a  general  rule,  that  where  the  cri« 
minality  of  the  act  or  omission  arises  from  the  particular 
situation  of  the  party,  which  operates  as  a  disqualification^ 
it  is  unnecessary  to  aver  that  disqualification  with  ciroum« 
staaces  of  time  and  place  (n)\ 

So  in  an  indictment  against  a  defendant  for  misconduct 
in  a  particular  of&ce  or  situation,  it  is  sufficient  to  allege, 
genendly,  that  he  was  in  such  an  office  or  situation  at  the 
time.  In  the  case  of  the  King  y.  Holland  (o),  the  indict* 
ment  stated  that  he  was  a  counsellor  in  the  room  and 
place  of  R.  M .  during  the  period  in  which  certain  malver^ 
BatioDS  in  office  were  alleged  to  have  been  committed  by 
bim;  but  the  court  held  that  the  allegation  was  sufficient, 
and  observed,  that  in  criminal  prosecutions,  and  actions 
against  justices  of  the  peace  and  clergymen,  for  any  of- 
fences committed  by  them  in  their  respective  situations, 

W  A  T.  Mooty  2  Mod.  1 28.  Buller,  J.   Berryman  v.  Wise, 

2  Roll.  1 26.  4  T.  R.  366.  JL  v.  Hvhe,  Peake, 

(m)  2  Hod.  130.  131.     Gordon's  case.   Leach, 

W  2  Haw.  c.  25.  s.  84. 1 12.  58i.    3  T.  R.  632. 
(o)  5  T.  R.   623.  and  per 

m2 
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constant  practice  had  settled  that,  as  against  them,  the  ex* 
ercise  of  their  oQlce  is  proof  of  their  obligation. 

Where  a  statute  visits  a  second  offence  with  an  increased 
punishment,  it  is  necessary  to  shew  a  previous  conviction 
for  the  first  offence,  by  setting  out  the  record  (.p).  And 
it  should  be  shewn  that  the  second  offence  was  committed 
subsequently  to  the  first  conviction  {g). 

From  the  criminal  knowledge  of  the  defendant. 

Where  a  particular  knowledge  on  the  part  of  the  de- 
fendant renders  what  he  did  criminal,  the  fact  of  his  know- 
ledge must  be  expressly  averred  (r).  And  this  important 
averment  is  the  principal  one  in  a  very  large  class  of  of- 
fences, comprehending  all  accessories  after  the  fact,  all 
utterers  of  forged  notes  and  counterfeit  money,  &c.  for  in 
such  case  the  very  essence  of  the  crime  consists  in  the 
guilty  knowledge  of  the  defendant 

Staunforde,  speaking  of  indictments  against  those  guilty 
as  accessories  in  receiving  felbns,  after  laying  it  down  as  a 
general  rule,  that  the  indictment  must  state  the  manner  of 
the  felony^  and  the  knowledge  of  the  party  receiving  the 
felon,  excepts  the  case  where  the  felon  has  been  attainted 
in  the  same  county,  for  then  he  says  it  is  not  necessary 
to  make  mention  of  the  manner  of  the  felony  (.v),  for  it  is 
sufficient  that  he  was  attainted,  though  the  attainder  be 
erroneous ;  in  which  case  it  was  not  lawful  for  any  one  to 
receive  him,  for  every  one  is  bound  to  take  notice' of  this 
attainder,  which  is  matter  of  record  in  the  same  county. 
But  this  doctrine  seems  to  have  been  materially  contra- 
dicted (0. 

Lord  Hale  says,  *^  I  never  thought  that  opinion  of 


(p)  East's  P.  C.  919.  1  Hale, 
GS6.  1  Haw.  c.  70.  s.  25. 
3  Tr.  172. 

((])  East,  P.  C.  919. 


(r)  2  Haw.  c.  25.  s.  66, 67. 
(s)  Staun.  96.  8  E.  4.  f.  3, 
(0  3  P.  Wms.  494. 
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StauDdforde  to  be  law,  that  the  receipt  of  a  felon  after  at- 
tainder in  the  same  countyj  made  a  person  accessory  with- 
out notice,  because  he  is  bound  at  his  peril  to  take  notice 
that  he  was  attainted ;  for  it  oftentimes  lies  as  little  in  the 
knowledge  of  many  persons  who  are  convict  of  felony  or 
treason,  as  whetlier  a  man  be  guilty  of  it  (ei)." 

And  Lambard  (x),  in  commenting  on  this  doctrine,  ob- 
serves, "Bracton  very  reasonably  requires  a  right  and 
direct  knowledge  in  the  parties,  to  make-  them  accessory 
in  the  one  case  as  well  as  in  the  other,  for  albeit  a  record, 
and  especially  the  pronunciation  of  an  outlawry,  be  ^o 
notorious,  that  every  man  may  easily  come  to  know  the 
same;  yet  were  it  an  over  great  extremity  that  each  man 
should,  at  the  peril  of  his  own  life,  inform  himself  and  take 
understanding  of  it " 

And  Lord  Hardwicke,  in  the  case  of  the  King  v.  Ber^ 
ridge  (y),  observes,  the  reasoning  of  Lambard  appears  to 
be  very  judicious,  and  upon  the  whole  of  this  point  we  all 
think  that  the  true  way  of  understanding  these  books  is, 
that  an  outlawry  or  attainder  in  a  particular  county  may, 
as  the  case  may  happen  to  be  circumstanced,  be  some 
evidence  of  notice  to  an  accessory  in  the  same  county ; 
but^that  it  cannot,  with  any  reason  or  justice,  create  an 
absolute  legal  presumption  of  notice,  so  as  to  excuse  the 
not  charging  the  fact  to  be  done  sciens  or  scienter,  in  the 
indictment 

In  an  indictment  for  carrying  a  person,  ill  of  the  small- 
pox, from  one  parish  to  another,  it  was  holden  to  be  neces- 
aiy  to  aver  that  defendant  knew  that  the  party  so  carried 
bad  the  small-pox  (2). 

(u)  1  Hale,  323.  Vide  Dyer,         (y)  3  P.  Wms.  496. 
355.  {z)  Audr.  162. 

W  p.  293. 
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And  in  general,  wherever  a  statute  makes  a  guilty  know- 
ledge part  of  the  definition  of  an  offence,  the  knowledge  is 
a  material  fact  which  must  be  expressly  averred  (a).  But 
where  a  statute  prohibits  generally,  and  is  silent  as  to  in- 
tention, it  appears  clear,  that  a  pleader  need  not  aver  know- 
ledge upon  the  face  of  the  indictment;  how  far,  in  such 
case  proof  that  the  defendant's  mind  was  free  from  all 
guilty  knowledge,  would  go  towards  his  exculpation,  is  a 
question  which  need  not  here  be  considered  (6). 

Therefore,  under  the  stat  23  G.  3.  c.  13.  against  seduc- 
ing artificers,  it  is  unnecessary  to  allege  that  the  defendant 
knew  the  person  to  be  an  artificer  (c). 

How  the  knowledge  must  be  averred. 

No  express  form  of  words  is  essential  to  this  averment. 
It  has  been  holden,  that  an  indictment  averring  that  J.  S. 
scienter  receptavit  such  a  one  being  a  felon,  was  insuffi- 
cient, for  want  of  an  express  averment  that  J.  S.  knew  the 
person,  so  received  by  him,  to  have  been  a  felon  (d).  But 
this,  as  observed  by  Serjeant  Hawkins,  is  contradicted  by 
a  number  of  later  decisions,  in  which  it  has  been  holden, 
that  the  word  scienter,  in  such  a  case,  shall  be  construed 
to  go  through  the  whole  sentence  (e). 

Upon  an  indictment  for  attempting  to  seduce  a  soldier, 
under  the  stat.  37  Geo.  3.  c.  70.  (/)  it  was  holden  that  the 
word  advisedly  contained  a  sufficient  averment  of  know- 
ledge ;  and  it  was  holden,  in  the  same  case,  that  an  aver- 
ment of  knowledge  is  virtually  included  in  the  averment 
that  the  defendant  endeavoured  to  seduce  (g). 


(a)  R.  V.  Jukes  Sf  al.  8  T. 
R.  536. 

(5)  See  R.  v.  Bell,  Fost.  430, 
and  also  Fost.  439. 

(c)  R.  V.  Myddleton,  6  T. 
R.  739, 


(d)  7  H.  6.  42. 

(c)  2  Haw.  c.  25.  s.  67.  t 
Lev.  208.  8  Ed.  4.  3.  Sir.  73. 
904. 

if)  i?.  V.  fWi«r,  Leach,  916. 

(?)  «». 
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II.  From  the  situation  of  others. 

An  indictment  charging  a  constable  with  having  volun- 
tarily and  feloniously  suffered  a  person  arrested  by  him^  on 
suspicion  of  felony,  to  escape,  without  shewing  what  thp 
nature  of  the  felony  was,  and  that  it  was  actually  com- 
mitted, is  void,  both  for  want  of  shewing  that  any  offence 
bad  actually  been  committed  by  the  person  arrested,  and 
also  for  not  specifying  what  the  felony  was ;  for,  unless  the 
arrest  were  for  a  felony^  the  suffering  the  escape  would  not 
be  felonious  (A). 

So  in  an  indictment  for  a  rescous,  the  indictment  ought 
to  shew,  that  the  party  rescued  was  in  legal  custody,  and, 
as  it  is  said,  should  set  out  the  writ  and  warrant  {i)* 

$0  in  an  indictment  against  an  innkeeper  for  not  receiv- 
ing a  sick  person,  it  must  be  averred  that  the  latter  was  a 
traveller  {k). 

A  prisoner  was  indicted,  under  the  stat.  10  G.  2.  c.  31. 
for  having  conveyed  instruments  into  the  prison  c^  the 
Poultiy  Counter,  with  intent  to  aid  and  assist  the  escape 
of  Henrietta  Lake,  he  well  knowing  the  said  Henrietta  to 
have  been  lawfully  committed  to  the  said  prison,  upon 
suspicion  of  forging  a  promissory  note  of  100/.  with  intent 
to  defraud  one  Elizabeth  Whitelock,  &c.  The  act  on 
^hich  this  indictment  was  founded,  makes  the  offender 
guilty  where  the  prisoner  ''  was  committed  to,  or  detained 
in,  any  gaol,  for  treason  or  felony  expressed  in  the  war- 
rant of  commitment  or  detainer."  The  judges  were 
unanimously  of  opipion,  that  a  commitment  upon  suspi- 


[h]  2  Haw.  c.    25.  s.  66.  (4  R.  v.  Westbury,  8  Mod. 

Cro.  Eliz.  752.     Str.   12.   26.  357.      R.    f.    Freeman,    Sir 

1268.    3P.  Wm8.497.    3  H.  1226. 
6.t3«  [k)  112  Mod.  455. 
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cion  essentially  differed  from  a  commitment  for  treaion 
or  felony  clearly  and  plainly  expressed,  which  can  never 
be  the  case  where  the  commitment  is  upon  suspician 
only  (0. 

An  accesBoiy  after  the  fact  can  only  become  so  from  hit 
criminal  conduct  in  respect  of  another,  who  has  before 
that  time  committed  a  felony  (ro).  The  charge,  therefore, 
against  a  criminal  of  this  decription,  consists  of  two  parts: 
first,  of  the  felonious  tituation  of  the  principal,  and,  aer 
condly.  of  the  guilty  knowledge  and  conduct  of  the  acces- 
sory. In  the  first  place,  it  is  an  invariable  rule,  that  the 
guilt  of  the  principal  must  he  averred  upon  the  record. 
This  may  be  done  iu  different  ways,  according  as  the  prin- 
cipal and  accessory  are  indicted  together,  or  as  the  accet* 
aoiy  is  separately  indicted,  afterthe  conviction  of  the  prio* 
cipaL  In  the  first  case,  the  indictment  6rqt  f:hu^^  the 
principal  with  the  commission  of  the  felony,  and  then 
aven,  that  the  said  C  D.  well  knowing  the  said  A.  B.  tt> 
have  done  and  committed  the  said  felony,  in  manner  and 
form  aforesaid,  afterwards,  to  wit,  on,  &c.  at,  &c.  did  fer 
loniously  receive,  comfort,  harbour,  and  maintain  the  said 
A.  B. ;  or,  that  he  did  such  other  act,  in  respect  of  the 
principal  felon,  as  makes  hfm  an  accessory.  Where  the 
accessory  is  indicted  afler  the  conviction  of  the  principal, 
and  in  the  same  county,  the  indictment  may  either  all^^ 
that  the  principal  committed  the  felony,  and  then  charge 
the  accessory,  as  in  the  former  case,  or  may  set  out  the 
record  of  the  conviction  of  the  principal,  averring  that  he 
was  in  due  form  of  law  convicted  of  such  felony,  and  then 


(J)  R    V.    Walker,   Leach,         (m)  3  Inj.  138.    Hale,  218y 
IH.  Bracton,  c.  13.  s.  1  &  S.  it.  v. 

Berridge,  3  P.  Wnu.  439. 
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proceed  to  chaise  the  accessory  as  in  other  cases  (/i) ;  and 
the  indictment  need  not  all^e  that  the  principal  has  been 
attainted  (o). 

But  where  a  person  is  indicted  in  one  county,  as  acces- 
sory to  a  felony  committed  in  another,  it  seems  to  be  ne- 
cessaiy  to  allege,  positively,  the  commission  of  the  felony 
in  the  second  county :  this  was  expressly  holden  (p)  by 
the  judges,  who  consulted  upon  the  mode  of  proceeding 
against  Lord  Sanchar,  as  an  accessory  before  the  fact,  and 
tbe  reason  which  they  gave,  seems  to  be  equally  applicable 
to  the  case  of  an  accessory  after  the  fact  {q). 

In  an  indictment  against  one  for  a  misdemeanor,  in  re- 
oei?ing  stolen  goods,  it  is  unnecessary  to  allege  the  original 
felony  with  either  time  or  place  (r) ;  nor  is  it  necessary  to 
state  the  name  of  the  principal  offender,  for  the  great  object 
of  the  statutes  relating  to  this  offence,  was  to  bring  the  re* 
<¥iyere  to  justice  in  cases  where  the  principal  offender  can- 
not easily  be  discovered  (s). 

A  defendant  may  be  indicted  for  receiving  stolen  pro- 
P^,  if  it  remain  the  same  in  substance,  though  its  name 
be  changed ;  and,  therefore,  a  principal  may  be  indicted 
for  the  stealing  of  a  live  sheep,  and  the  accessoiy  with 
i^iviog  twenty  pounds  of  mutton  {t). 

In  BQ  indictment  against  a .  receiver  as  accessory,  it 
must  appear  the  value  of  the  property  stolen  and  received 
receded  one  shilling,  for  in  petit  larceny  there  are  no  ac- 
cessories. 

W  Post,  365.  8  E.  4. 3.  Fitz.  (q)  See  p.  130. 

l*i.  16.  Keil.  194.  «.  v.  Bcr-  (r)  R.  v.  StoU,  East,  P.  C. 

"^,  3  P.  Wins.  439.  781. 

M  lb.  and  Hyman^s  case,  (s)  R.  v.  Thomas^  East,  P. 

^P.C.781.  C.781. 

(p)  Lord  Sanchafs  case,  4  (t)  R.  v.  CoweU  and  Greeny 

^-  East.  P.  C.  781. 
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The  property  stated  to  have  been  received,  should  agree 
with  that  averred  to  be  stolen ;  but,  in  Morris's  case  (u), 
where  the  indictment  charged  the  principal  with  stealiag 
two  bank-notes,  the  property  of  S.  S.  and  charged  the 
accessoiy  with  receiving  the  said  notes,  the  property  and 
chattels  of  the  said  S.  S.  it  was  holden,  that  the  word  chat- 
tels might  be  rejected  as  surplusage. 

Though,  in  general,  the  olfence  of  high  treason  be  of  n 
h«nous  a  nature,  that  all  who  participate  in  it  are  con- 
sidered to  be  principals,  yet  it  seeme.-that  one  who  becomes 
a  traitor,  by  receiving  tlie  principal  traitor,  is  so  iar  to  be 
considered  in  the  light  of  an  accessory,  that  he  cannot  be 
convicted  before  the  principal,  and  that  he  ought  to  be 
specially  charged  with  the  criminal  reception  of  Uie  prin. 
cipal  traitor  (r). 

Mrs.  Lisle  was  indicted  for  "  entertaining  and  conceal- 
ing  John  Hicks,  a  false  traitor,  knowing  him  to  be  sucb," 
and  was  convicted;  but  her  attainder  was  afterwards  re- 
veraed,  by  an  act  of  parliament,  which  declared  her  pro- 
secution to  have  been  irregular  and  ill^l,  since  the  said 
Hicks  bad  not,  at  the  time  of  the  trial,  been  attainted  or 
convicted  of  any  such  crime  (j/]. 

Where  an  homicide  amounts  to  murder,  because  it  is 
committed  on  the  body  of  an  officer  in  the  execution  of  bis 
iluty,  or  of  any  private  person  specially  protected  by  the 
law,  it  seems  to  be  sufficient,  in  alt  cases,  to  charge  the 
party  with  murder,  in  the  common  form,  without  any  spe- 
cial averment  as  to  the  situation  of  the  officer  ((]  killed, 
for  the  gist  of  the  accusation  is  the  killing  with  malice 
irepense,  which  constitutes  the  aggravation,  and,  as  al- 

(«)  Leach,  525.  67.    Cro.  J.  260.    Cro.  Cu. 

(x)  Foot.  346.  183.  373.  538.     3  Inst.  53- 

(y)  4  Sl  Tr.  130.  Hale.  45. 

(z)  Mackally'i  case,  9  Co. 
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leged  in  the  indictment,  is  an  inference  arising  upon  eri- 
dence,  from  the  circumstances  of  the  case.  But  if  the 
office  be  alleged,  it  is  sufficient  to  aver,  generally,  that  the 
person  was  a  constable,  without  setting  forth  any  circum- 
fitances  relating  to  his  appointment  (a). 

in.  From  other  circumstances. 

It  has  already  been  observed,  that  no  indictment  is  suf- 
ficient which  alleges  an  act  or  omission  in  itself  innocent, 
unless  it  proceed  to  disclose  circumstances  which  render 
such  act  or  omission  illegal.  But  it  seems,  that  whether 
the  offence  be  of  common  law  or  statutable  origin,  if  a 
prima  facie  illegality  be  shewn,  the  indictment  will  be 
sufficient,  for  it  is  in  general  unnecessary  to  negative  any 
excuse  or  justification,  the  aflRnnative  of  which  would  be 
an  answer  to  the  charge ;  such  averments  would  be  unne- 
cessary, since  the  prosecutor  would  be  under  no  obligation 
lo  prove  them,  and  therefore  the  allegation  and  proof  of 
such  circumstances  as  would  avail  by  way  of  justification, 
come  most  properly  from  the  defendant  (&). 

In  the  case  of  the  King  v.  Baxter  (c),  the  defendant  was 
indicted  under  the  stat.  226.  2.  c.  58.  s.  1.  which  enacts, 
that  the  receiver  of  certain  stolen  goods  may  be  indicted 
as  for  a  misdemeanor,  although  the  principal  felon  be  not 
before  convicted  of  the  said  felony,  and  whether  he  is 
amenable  to  justice  or  not.  It  was  moved,  in  arrest  of 
judgment,  that  the  indictment  was  defective,  inasmuch  as 
it  had  not  stated,  negatively,  that  the  person  who  had 
stolen^  the  goods  had  not  been  convicted.  But  all  the  judges 
held  tfaat't^e  averment  was  unnecessary,  for  that  it  would 

(a)   Gordon's  case.    Leach,  R.  v.  P^Uard,   2  Lord  Ray. 

581.     R.  V.  Holland,  5  T.  R.  1370.    2,Haw.  c.  25.  8. 112. 

607.  1  Sid.  303. 

[h)  R  V.  J9<ia;(«r,  5  T.  R.  84.         [c)  5  T.  R.  85. 
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be  stating  a  mere  negative  averment  which  the  prosecutor 
would  not  be  bound  to  prove;  that  the  fact  was  matter  of 
evidence  to  be  proved  by  the  defendant,  which,  when 
proved,  would  entitle  him  to  an  acquittal ;  that  this  opi- 
nion was  warranted  by  the  case  of  the  King  v.  Pollard  (d), 
which  was  an  indictment  on  the  stat  5  Ann,  c.  31.  s.  5.; 
and  the  objection  was,  that  the  prosecutor  had  not  averred 
that  the  principal  could  not  be  taken,  but  the  averment 
was  not  necessary ;  and  that  the  principle  was  to  be  found 
in  still  older  authority,  1  Sid.  303.  and  2  Haw.  c.  25.  s.  11!^ 
where  it  is  stated,  that  if  there  he  any  description  in  the 
negative,  the  affirmatioe  of  which  would  be  a  good  excuse 
for  the  defendant,  the  proof  of  it  lies  on  him,  and  need 
not  be  stated  in  the  indictment. 

But  the  above  rule,  as  cited  from  Hawkins,  is  too  ge- 
neral, for  it  has  been  holden,  by  great  authorities,  that  a 
negative  description  must  be  averred,  where  it  is  an  e8« 
sential  ingredient  in  the  offence.  According  to  Lord  Hale, 
where  an  offence  is  made  felony,  or  otherwise  punishable 
by  act  of  parliament,  though  the  indictment  must  take  in 
the  circumstances  which  in  the  body  of  the  act  make  up 
the  offence,  yet  if  by  proviso  in  the  same  statute,  or  by 
any  subsequent  statute,  some  cases  or  circumstances  are 
omitted  out  of  the  act,  the  indictment  need  not  mention 
them,  and  qualify  the  offence  so  as  to  exempt  it  out  of  the 
proviso,  but  the  party  shall  have  the  benefit  of  the  pro- 
viso by  pleading  not  guilty  (e). 

In  Palmer's  case,  the  prisoner  was  indicted  under  the 
Stat  8  &  9  W.  3.  c.  26*  s.  6.  which  enacts,  that  '<  if  any 
person  or  persons  shall  take,  receive,  pay,  or  put  off,  any 
counterfeit  milled  money,  or  any  milled  money  whatsoever, 
unlawfully  diminished  and  not  cut  in  pieces,  at  and  for 
a  lower  rate  and  value  than  the  same  by  its  denomination 


[d)  Ld.  Ray.  1370. 


(«)  2  Hale,  170. 
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doth  or  shall  import,  or  was  coined  or  counterfeited  for, 
they  shall  be  guilty  of  felony."  The  indictment  charged, 
that  the  prisoner  had  put  off  ten  pieces  of  counterfeited 
milled  money,  made  and  counterfeited  to  the  lijceness  and 
similitude  of  the  current  silver  coin  of  the  realm,  called 
shillings,  for  21  pieces  of  the  current  silver  coin  of  the 
realm,  called  shillings,  being  a  lower  value  than  they  by 
their  denomination  did  import,  &c.  No  count,  in  the  in- 
dictment, stated  that  the  counterfeit  money,  charged  to 
have  been  put  off,  had  not  been  cut  in  pieces,  and  the  court 
was  clearly  of  opinion  that  the  indictment  was  bad,  for 
the  words  not  cut  in  pieces,  are  a  material  part  of  the  de- 
scription of  the  offence  (/)• 

In  Jones's  case,  an  information  was  holden  to  be  insuf- 
ficient  for  not  averring,  that  certain  goods,  imported  from 
Holland,  were  not  of  the  groioth  of  Holland  (g). 

In  the  case  of  the  King  v.  Bell  (fc),  which  was  an  in- 
dictment under  the  stat.  8  &  9  W.  3.  c.  26.  for  having  a 
coining  press  in  possession,  every  thing  which  shewed 
that  the  defendant  had  no  authority  was  negatively  set 
out,  and  Lord  Mansfield  (t)  held  that  this  was  necessary, 
and  a  point  settled  by  all  the  authorities.  And  Mr.  Jus- 
tice Dennison  observed,  "  there  is  a  known  distinction 
between  exceptions  in  a  statute,  by  way  of  proviso,  which 
need  not  be  set  forth,  and  those  in  the  purview  of  the  act: 
and  the  case  of  R.  v.  Bell  is  very  strong  to  this  point,  upon 
an  indictment  for  having  coining  instruments  in  his  cus- 
tody. 

It  had  been  holden  indeed  (/c),  by  all  the  judges,  soon 

(/)  Palmer's  case.   Leach,  ({)  Burr.  148. 

120.  coram  Sir  W.  Blackstone.  (k)  East.  P.  C.   167.    Cro. 

(g)  Hardr.  217.     Vin.  Ah.  Cir.  Comp.  361.  ed.  1.     Fost. 

W.  Inf.  418.  430. 

(*)  Foster,  430. 


174        iNDiCTMKHT.— Co//(i<«ra/  Pactt. 

after  the  passing  of  the  stat.  8  &  9  W.  3.  c.  S6.  tbat  tbe 
indictment  ought  to  negative  all  the  exceptions  contained 
in  the  enacting  clause,  since  (he  want  of  the  authority  mea- 
tioned  in  the  exceptions,  is  part  of  the  description  of  the 
offence.  The  same  point  was  decided  in  the  early  part 
of  the  last  century,  in  the  case  of  a  prisoner  who  had  been 
convicted  before  Mr.  J.  Turton,  at  York  {I). 

And  in  the  case  of  R,  v.Janisim),  Lord  Mansfield 
observed,  "  it  is  a  known  distinction,  that  what  comes  by 
way  of  proviso  in  a  statute,  must  be  insisted  on  by  way 
of  defence  by  the  party  accused ;  but,  where  exceptions 
are  in  the  enacting  part  of  the  law,  it  must  in  the  in> 
dictment  charge  that  the  defendant  is  not  within  any  of 
them." 

In  the  case  of  convictions,  it  has  long  been  fully  (n) 
settled,  that  the  information  must  negative  the  exceptions 
contained  in  the  purview  of  the  statute  upon  which  the 
conviction  is  founded  (o).  In  the  case  of  the  Queen  r, 
Matthews  [p)  indeed,  it  was  holden,  that  in  a  conviction 
under  the  stat.  4  &  6  Ann.  c.  1 4.  it  was  sufficient  to  allege 
generally,  that  the  defendant,  not  being  qualified  accord- 
ing to  lav},&c.i  but,  in  the  subsequent  cases  of  JLv. 
Hill(q],  R.  V.  Pickles  (r),  and  R.  v.  Jartis  (s),  it  was 
holden,  that  the  several  qualifications  in  a  conviction,  under 

(0  East.  P.  C,  167.  in  a  clause,  to  which  the  enact- 

(tn)  Foit.  430.     1  East.  R.  ing  clause  expressly  refers,  R. 

t>44.    Burr.  148.  See  E.  P.  C.  t.  PraJten,  6  T.  R.  559.  1  Str. 

177.  497.     1  East,  644. 

(n)  R.   V.    Ford,    Str.  555.  (p)   10  Mod.  27. 

R.  T.  Bryan,  Str.  1101.  Doug.  {q)  Ld.  Ray.  1415. 

331.     Sander's  case.    1  Saund.  (r)  Cited  by  Lord  MansBeld, 

262.     R.  V.  Tucker,  Ld.  Ray,  Burr.  148. 
1386.    R.  V.  Little,  Burr.  613.  (;)  Burr.  146. 

[o)  An/l  eventhose  contained 


Negative  Averments* 


175 


the  statute  of  Ann,  ought  to  be  expressly  negatived  (i). 
In  a  penal  action  indeed,  upon  the  same  statute,  it  has 
been  holden  to  be  sufficient,  to  negative  the  qualifications 
generally ;  yet  Mr.  J.  Foster,  in  the  case  of  the  King  y. 
Jarvis,  intimated  his  opinion  that  this  was  not  sufficient  (ti). 
These,  indeed,  were  cases  of  summaiy  conviction,  before 
justices  of  the  peace,  but  there  does  not  appear  to  be  any 
distinction,  in  principle,  between  information  before  ma« 
gistrates  and  convictions ;  for  every  thing  essential  to  the 
tnie  description  of  the  offence,  ought  to  be  alleged  in  an 
indictment,  and  that  which  is  not  essential  to  such  a  de- 
scription is  unnecessary  in  a  conviction ;  and  the  court, 
in  the  case  of  the  King  v.  Jarvis,  seem  to  have  considered 
the  same  arguments  as  applicable  to  (x)  indictments  as 
well  as  convictions. 

Hence  it  may  be  inferred,  that  the  position  cited  from 
Hawkins  is  too  general,  and  that  it  does  not  extend  to  ex- 
ceptions contained  either  in  the  enacting  clause,  or  in  a 
clause  to  which  it  immediately  refers;  and  it  is  to  be  re« 
marked,  that  in  Baxter*s  and  Pollard's  cases,  there  was  no 
Moessity  to  call  in  aid  so  general  a  rule,  for  there  the 
offence  cc^isisted  in  receiving    stolen    goods,  knowing 


(4  Inthe  case  oiR.  v.  Tkeed, 
which  was  the  case  of  a  convic* 
tiott  under  the  stat.  8  Ann.  c. 
9.  s.  10.  it  was  not  alleged  that 
the  search  was  made  in  the  day 
tine,  or  that  the  officer  was 
attended  by  a  constable,  yet 
the  conviction  was  holden  to 
be  good,  for  the  court  woifld 
not  presume  an  illegal  act.  2 
Id.  Ray.  1375.  tamen  qu. 

(«)  This  has,  however,  been 


sanctioned  by  many  precedents, 
under  the  stat  5  Ann.  c.  5. ; 
but,  in  general,  in  a  declara- 
tion under  a  penal  statute,  it  is 
necessary  to  n^;ative  the  ex- 
ceptions in  the  purview,  1 T.  R« 
444.     7  T.  R.  27. 

(x)  See  also  the  opinions  of 
Lawrence  and  Le  Blanc,  jus- 
tices, in  the  case  of  R.  v.  Stone, 
1  East,  644. 
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hen  to  ixtr  bwa  ab^ie% ;  and  tboi^  the  authority  of 
be  coart  to  tnr  ibe  a&a^m  tkpended  upon  the  n^atiTe 
iicuBisann;  xhM  tjx  prjicifal  fdoos  had  not  beea  cod- 
icted,  tbe  ticcx^iioo  <i€  ibe  oaeace  itself  remained  just 
s  it  vu  beiixe,  wboxly  clear  {mm  any  n^ative  desciip- 

Tbe  iDEtance  ciced  hv  Sajtant  Hawkins,  id  support  of 
his  TOT  broad  piviDoa,  »  the  case  of  an  indictment  for 
lot  goii^  t»  chinch,  in  whioh  it  is  onneceasaiy  to  aver, 
bal  tbe  party  baki  ao  Ranooable  excna^  he ;  it  is  a  full 
mswei-  to  this  to  obsenc.  that  tbe  staL  S9  Eliz.  c.  &  s.  5. 
am  rendered  such  an  aUegabon  iinimiMiiji.  by  pFescrib- 
i^agenaal  fonn  of  iDdtctmeoc 

And  from  analogy  to  tbe  dnisioaa  in  cases  c^  coovic- 
toDs,  it  seems  to  be  neceasaiy  in  an  indictment,  not  only 
D  negatiTC  tbe  exceptioas  in  U>e  porrieir  of  tbe  statute, 
Nit  abo  thaw  to  wfaicb  tbe  eaacting  tdanae  immediately 
efers  (jr) ;  and  that,  if  cxceptiaas  be  negatiTed,  whoe  it  is 
ot  net-easary  tb^  may  be  rejected  aa  suiplui^fe  (■), 

Id  an  indictment  for  not  repairii^  a  highway  founded 
o  a  ptescriptiTe  Uabili^  with  cotain  exceptions,  by  vir- 
ue  of  a  statute,  it  must  be  alleged  that  tbe  highway  in 
[uestioQ  is  not  within  tbe  exceptioDS  (a). 

(5)  R,  T.  Prattm,  6  T.  R.  tutei,  see  th.  Indict  00  Sta- 

59.  tnte. 

(i)  R,  T.  Hall,  1  T.  H.  322.  (a)  R.  ».  Uayor  o/Lhtrpool, 

X  further  obsemttooa  upon  3  East,  86. 
sdictinents  founded  upoo  ita- 
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CHAP.  IX. 

ft 

Of  averring  the  Defendants  Intention. 

To  render  a  party  criminally  responsible,  a  vicious  will 
must  concur  with  a  wrongful  act  (a).  But  though  it  be 
universally  true,  that  a  man  cannot  become  a  criminal, 
unless  his  mind  be  in  fault;  it  is  not  so  general  a  rule, 
that  the  guilty  intention  must  be  averred  upon  the  face  of 
the  indictment. 

In  cases  of  treason,  the  traitorous  inclination  add  design 
it  expressed  by  the  word  proditorii. 

And  in  all  cases  of  felony  the  act  must  be  alleged  to 
have  been  committed  felonice,  a  word  denoting  the  cor« 
nipt  intention  of  the  defendant  to  perpetrate  the  particu- 
lar species  of  felony  with  which  he  is  charged.  But 
where  a  particular  intention,  either  at  common  law,  or  by 
the  enactment  of  a  statute,  is  essential  to  the  offence, 
that  intention  must  be  expressly  and  plainly  averred. 
Thus,  in  an  indictment  for  burglary  it  is  necessaiyto 
aver,  either  that  the  defendant  did  break  into  the  dwell- 
iog-house  and  steal  certain  property,  or  that  he  broke  in 
with  intent  to  commit  a  specific  felony  (i) ;  and  the  tech- 
pical  averment  that  the  act  was  committed  burglariter, 
does  not  in  the  latter  case  supply  the  want  of  a  direct  al- 
legation of  the  defendant's  intention.  And  there  seems  in 
general  to  be  a  distinction  between  cases,  where  the  at^ 
tainment  of  a  particular  criminal  object  constituted  the 

[a)  Haw,  c.  73.  s.  1.    5'Co.      4  Bl.  Comm.  125.     R.  v.  Ld. 
ViS,    5  Mod,  165.   Salk.  418.     Abingdon,  1  Esp.  R.  228. 

(5)  1  Hale,  561, 
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plies :  but  where  the  act  is  indifferent  in  itfelf,  the  inteo* 
tion  with  which  it  was  done  then  becomes  material,  and 
requires,  as  does  any  other  substantive  matter  of  fact,  spe- 
cific alle^tion  and  proof. 

It  is  frequently  advisable  to  state  specially  the  intention 
with  whicli  'n  particular  ofl'ence  was  committed,  though 
the  offence  itself,  which  is  the  foundation  of  the  prosecu- 
tion, be  entirely  independent  of  the  particular  intention 
charged.  Thus,  in  an  indictment  for  an  assault,  it  is  usual, 
for  the  purpose  of  a^ravating  the  punishment,  to  aver, 
that  it  was  made  with  inteiit  to  commit  murder  or  rape, 
according  to  the  fact,  in  order  to  guide  the  court  in  their 
infliction  of  punishment. 

The  same  burglarious  entry  mny  be  laid,  in  several 
counts  of  tlie  indictment,  to  have  been  mdde  with  differ- 
ent intents ;  as,  with  intent  to  steal  the  goods  of  J.  D.  in 
the  first  count,  and  with  intent  to  murder  him  in  the  se- 
cond ;  for  the  facta  and  evidence  are  the  same  (/}. 

With  wliat  particularity. 

When  an  evil  intent,  coupled  with  a  particular  act,  ii 
criminal,  it  does  not  appear  to  be  essential  to  state  the 
particular  way  in  which  the  act  was  intended  to  produce 
the  mischief:  thus,  as  has  already  been  noticed,  it  is  un- 
necessary, in  an  indictment  for  forgery,  to  shew  the  par- 
ticular method  by  which  the  defendant  intended  to  ren- 
der his  fraud  profitable;  but  it  is  sufficient  to  allege,  that 
he  forged  the  note,  &c.  with  intent  to  defraud  a  particular 
person.  But,  in  such  cases,  the  intent  must  be  proved  as 
laid  (m],  and  a  variance  would  be  fatal ;  therefore,  in  case 
of  burglary,  if  the  entry  be  alleged  to  have  been  made 
with  intent  to  commit  a  specific  felony,  the  indictment 

(i)  R.  v.  Thompson,  Norfolk,  (m)  R.  v.  Fowtlt,  Leath, 
Suram.  Am.  1781.    East,  P.  C.      90. 
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will  not  be  supported  by  evidence  of  an  entry  with  intent 
to  commit  another  kind  of  felony  {n)i  so,  if  A.  be  in* 
dieted  for  a  burglary,  with  intent  to  steal  the  goods  of 
J.  W.  he  cannot  be  convicted  upon  evidence  that  he  in- 
tended to  steal  the  goods  of  J.  D.  (o) ;  for  the  averment  is 
material,  and  cannot  be  rejected  as  surplusage.  So  an 
averment  of  an. intent  to  steal  goods,  is  not  supported  by 
proof  of  an  intent  to  rescue  goods  from  an  excise  officer  [p). 
And  though  where  the  burglary  includes  a  larciny,  it  is 
sufficient  to  lay  it  to  have  been  done  with  intent  to  steal, 
&c  the  converse  of  the  proposition  is  not  true ;  for  a  bur- 
glary laid  with  a  larciny,  will  not  be  supported  by  proof 
of  a  bui^lary  with  intent  (9)  only,  for  these  are  different 
offences,  and  an  acquittal  of  the  latter  cannot  be  pleaded 
in  bar  of  an  indictment  for  the  former  (r).  If  an  act  be 
chai^ged  to  have  been  done  with  a  felonious  intent  to  com« 
mita  crime,  and  it  appear  upon  the  face  of  the  indictment 
that  the  crime,  though  perpetrated,  would  not  have 
amounted  to  a  felony,  the  word  felonious  being  repugnant 
to  the  legal  iniport  of  the  offence  charged^  may  be  rejected 
as  surplusage  (5). 


(n)  I  Hale,  561. 

(0)  jR.  y.  Jenks^  East,  P.  C. 
514.  See  the  same  case.  Leach, 
896.  from  which  it  appears, 
tbat  the  objection  was  taken  at 
the  trial,  but  over- ruled,  and 
the  prisoner  was  convicted. 

(p)  R.  V.  Dohhs^  &c.  E.  P.  C. 
513. 

[q)  East,  P.  C.  514. 
(r)  R.  V.    VanderconJb  and 
AhboUy  Leach,  816. 
{9)   R.    V.    ScoJUldy    East. 


P.  C.  1029.  Cald.  397.  But 
qu.  whether  the  word  can  be 
rejected  as  surplusage  where 
the  defendant  is  charged  with 
having  feloniously  committed 
an  act  which  is  not  felony,  and 
not  merely,  as  in  the  above 
case,  with  having  attempted 
(with  a  felonious  intent)  to  do 
that  which  is  not  felony.  See 
jR.  V.  Holmes f  Cro.  Car.  .376. 
Kel.  29.  affir.  2  Hale,  172. 
neg. 


Oj  the  Detcription  of  Persons,  Placts,  and  Thmgi^ 
connected  with  the  Offence^  mth  Names^  Quantiti/, 
and  Value. 

I.  Certainty  of  Persons,  p.  182. 
II.  Of  Places,  p.  188. 
III.  Of  Things  moveable,  p.  192. 

According  to  Lord  Hale,  there  must  be  a  ceitain^r 
in  every  indictment  touching  the  thing  wherein  or  of  which 
the  offence  is  committed  (0]. 

This  certainty  seeme  to  consist  in  the  special  description 
of  the  fMrsoQB,  places,  and  things  mentioned  in  the  in- 
dictment, with  their  respective  names,  situation,  extent, 
nature,  quantity,  number,  value,  and  ownership. 

Certainty  in  the  names  of  persons  and  things,  the  situ- 
ation of  places,  and  the  names  and  ownerehip  of  property, 
is  n  general  substantial,  and  the  allegations  concerning 
them  must  be  strictly  proved.  Magnitude,  quantity,  num- 
ber, and  value,  are,  in  some  instances,  essential  to  the  de- 
scription of  the  offence,  and  should,  it  is  said,  be  stated 
with  certain^,  to  enable  the  court  to  judge  of  the  heinous- 
ness  of  the  offence,  and  to  inflict  a  proportionate  punish- 
ment ;  but  it  seldom  happens  that  a  variance  from  these 
all^ations  is  material. 

I.  Of  the  description  of  persons  with^  certainty  of  names. 

In  an  indictment  for  murder,  it  is  in  genaral  essential  to 

state  the  name  of  the  deceased,  and  inquests,  for  Ihe  want 

(a)  2  Hale,  182: 
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of  tbis  particulari^,  have  frequently  been  bolden  to  be 
defective  {b). 

And  though  indictments  have  formerly  been  allowed, 
which  charged  the  defendants  with  suffering  divers  ba- 
kers to  bake»  &c.  against  the  assize,  for  distraining  divers 
persons  without  cause,  without  specifying  the  manner  of 
those  so  suifeied  to  bake  or  distrained  upon :  yet,  accord- 
ing to  latter  authorities  (c),  such  indictments  are  insuffi^ 
cleat,  for  they  do  not  enable  the  court  to  judge  of  the 
measure  of  punishment  which  the  offence  calls  for,  neither 
do  they  apprise  the  defendant  of  the  facts  relied  upon,  so 
that  he  may  be  prepared  for  his  defence ;  and  an  acquittal 
upon  so  general  a  charge,  would  not  enure  to  his  defence 
upon  a  subsequent  indictment  founded  upon  the  same 
circumstances.  So,  according  to  Staunford,  the  person 
murdered  ought  to  be  named,  in  order  to  enable  the  party 
charged  to  vouch  for  his  acquittal  (cf). 

So,  in  burglary,  the  dwelling-house  must  be  laid  to  be 
the  dwelliiig-house  of  the  real  occupier  (e). 

So  in  an  indictment  for  stealing  in  a  dwelling-house  to 
the  amount  of  40s.  (/)  the  name  of  the  person  in  whose 
house  the  btrciny  was  committed  must  be  averred  (g). 

And  the  rule  seems  to  be  the  same  in  indictments  for 
arson  (A). 

And  though  the  averment  burglariter  domum  cujusdam 
Bkardi /regit  (i)  has  been  held  sufficient,  the  authority  of 
this  case  has  been  much  doubted,  and  indeed  with  great 
reason,  for  the  two  cases  cited  in  support  of  it  are  directly 

[l]  2  Haw.  c.  25.  s.  71.  {g)  Leich,  270.  257. 

(c)  Br.  Ind.  21.  2  Roll  Ab.  {h)  Leach,  270.  Qu.  et  vid. 
80.    38  Ass.  11.  22.  Leach,  261.     11  Ca  29.     6 

(d)  Staun.  181.  b.  2.  c.  18.  Bac.  Ab.  652. 

{e)  Leach,  104. 272.  (t)  Hoor>  466. 

(/)  12  Ann,  c.  7. 
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against  it  (y)  and  the  third  proves  no  more  Uian  thst 
an  indictmetn.  for  stealing  the  goods  cujusdam  igRoti  [k] 
is  sufficieut,  which  is  no  authority  for  the  principal  case, 
since  th'ere  is  a  wide  difference  between  an  averment  that 
the  person  is  unknown,  and  an  imperfect  descriptimi  of 
one  who  can  be  aBcertained. 

So,  in  general,  the  name  of  the  owner  of  property  stolen 
must  be  specified  (/). 

Next,  with  what  certainty  the  name  should  be  stated. 

It  has  been  holden,  that  an  indictment  for  an  assault  upon 
John,  parish  priest  of  D.  in  the  county  of  C.  is  sufficient, 
for  it  is  such  a  description  of  the  person  that  it  can  apply 
to  one  only  (m). 

Next  the  description  by  the  name  of  baptism  only,  wiUi* 
out  any  further  description,  is  insufficient;  for  though  in 
a  note  of  a  case  in  Moor's  Reports,  it  is  said  to  hare  been 
adjudged  that  an  indictment  against  one  Cole,  ftiod  &tir- 
glariler  damum  cujusdam  Ricardi  Jregit,  was  good  with- 
out the  Bumaine,  yet,  as  has  already  been  observed,  this 
case  does  not  appear  to  have  been  warranted  by  the  autho- 
rities  cited  in  support  of  it. 

But  there  is  no  necessity  for  any  addition  to  the  name 
of  the  person  robbed  or  murdered,  it  is  aufficient  if  the 
indictment  be  true,  that  is,  that  J.  S.  was  robbed  or  mur- 
dered, though  there  be  many  of  ttie  same  name  (n). 

It  is  usual  to  describe  the  person  injured  to  be  in  the 
peac^  of  God  and  of  the  king,  but  these  words  are  not  ne- 
cessary (o). 

The  person  may  be  described  by  the  name  by  which  he 
it  usually  known  [p). 

.(;■)  18  Ass.  15.     F,  Ind.  27.  (n)  2  Hale,  182. 

(A)  9  E.  4.  1.  (o)  4  Co.  41.    2  Haw.  c.  25. 

{I]    1  Hale,  512.      2  Haw.  s.  73. 

c.  25.  ».  71.  Leach,  579.  (p)  Uach,   1006.     2  Hiw. 

{tn)  2  Haw.  c.  25.  s.  72.  c.  25.  ■.  72. 
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Any  repagnancy  or  inconsistency  in  the  desciiptiotl 
t)f  the  person  injured  will  vitiate  the  indictment^  as  where 
the  defendant  is  charged  with  stealing  the  goods  pradicti 
J.  S.  no  such  person  having  b^n  previously  mentioned  [q)* 
For  though  in  civil  actions  the  word  prcedictus  has  been 
rejected  as  surplusage (r),  yet  this  is  said  to  have  been 
done  by  virtue  of  the  statutes  of  jeofails,  which,  it  is  well 
known,  do  not  extend  to  criminal  cases. 

And  it  may  be  laid  down  as  an  universal  rule,  that  any 
variance  from  the  name  laid  in  the  indictment  will  be 
&tal  upon  the  trial. 

The  special  exceptions  to  the  rule,  as  already  observed, 
rest  upon  necessity,  and  consist  of  cases  where  a  particu* 
lar  description  would  be  impracticable  or  highly  inconve 
nient 

Thus  it  has  been  holden  to  be  suffici^t  to  aver,  that 
the  defendant  murdered  quendam  ignotum  [s),  where  a 
stranger,  unknown  to  the  country,  is  found  slain  f^ or 
where  the  dead  body  is  so  mutilated,  that  the  remains 
cannot  be  sworn  to  be  those  of  a  person  formerly  known 
byname. 

So  it  is  said,  that  if  a  stranger,  unknown  to  the  country, 
be  robbed,  and  will  not  come  in  to  prosecute,  or  discover 
his  name,  an  indictment  against  the  offender  for  hav^ 
ing  robbed  quendam  ignotum  (t)  is  good.    So  [u)  an  in- 

ft 

(7)  2  Haw.  c.  25.  s.  72.  (/)  F.  Ind.  12.  17.     2  Hale, 

(r)  3  Lev.  436.     Cro.  Eliz.  181.  Dyer,  99.  Keil.  25.  Plow- 

709.    Qu.  and  see  tit.  Amend-  den,  85.  1 29. 

^^^  (u)  So  if  a  person  steal  the 

(<)  1 E.  3.  20.    1  Ass.  7.  F.  goods  of  an  abbey  during  a  va- 

Coron.  159.  23  As^  94,  F.  Ind.  cancy,  he  may  be  indicted  for 

10.  2  Hale,  181.  Plowden,  85.  stealing  bona  ecdesia.     7  E.  4. 

129.  9^6. 45.  b.   Dyer,  99.     14.  F.  Ind.  15. 
285. 
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diotment  bay  be  utaiirtaiiied  foi  aaaauUiiig  qiumlam  ig- 
mtttm  [x),  or  against  a  highwitytDati,  or  other  penm  no- 
toriously  Mspected,  who  baa  been  apprdtended  with  a 
Dumber  of  ralusUes  in  hia  posseflsion  concemiiig  which 
be  can  give  no  satiafactoiy  account  (y). 

And  in  such  case  it  has  been  laid  down,  that  the  de- 
ftndaot  may  be  charged  with  atealing  the  property  of 
persons  unknown,  or  with  steiding  them  generally  (i). 
But  tfac  latter  branch  of  this  position  seems  very  djibioas; 
for  the  indictment  in  that  case  would  neitber  allege  whose 
the  property  was  according  to  the  general  rule,  nor  ao- 
cbUHt  fat  the  omisstoo,  by  saying  that  the  proprietors  were 
unknowrn. 

For  it  seems  perfectly  clear,  that  the  omission  of  the 
name  of  the  party  murdered  or  rotibed  is  warranted  by 
necesst^  onty ;  and  that,  whenever  tlie  name  can  be  as- 
sertaiBcd,  it  oi^ht  to  be  specified  (a).  Ther^ore,  in  an 
appeal  of  death,  the  name  must  always  be  alleged;  for 
since  auch  a  proceeding  roust  be  instituted  by  tbe  nearest 
>eMo&,  tbe  name  must  of  necessity  be  known  (6).  And 
it  was  anciently  bolden,  that  whenever  one  was  indicted 
fix-  Ae  death  of  aootber,  the  inquest  ought  to  tell  hie 
name  {«),•"-«  position  certainly  much  too  general  for  tbe 
porposes  of  justice,  since  it  would  ensure  the  escape  of  a 
murderer,  whenever  tbe  name  of  tbe  party  could  not  be 


But,  as  already  observed,  it  has  long  been  perfectly 

(i)  Plow.  85  b.     Dysr,  99.  (o)  2  Haw.  c.  2.  i.  71.  Dyer, 

285.  2  Hale,  161.  26$.    Summ.  107. 

M  2  Haw.  c.  M.  s.  71.  (h)  2  Haw.  c.  S3,  s.  78.  ft. 

(z)  2  Haw.  c.  25.  s.  71.    F.  c.  25.  b.  71. 

Ind.  G.  26.    S.  P.  C.  95.  cent  («)  I  E.  3.  20.  2$.  I  An.  7. 

F.  Ind.  27.     Br.  Ind.  30.    30  Fiti.  Cor.  159.  183.    B.  bd. 

Am.  37.  10. 
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settled,  that  an  tndictndeDl  for  the  murder  or  robteiy  of 
a  perMD  unknown  is  intrinsically  sufficient,  whether  ex^^ 
oeptioD  be  taken  by  demurrer,  or  upon  motion  m  afrest  of 
judgment  (</)•  And  the  same  reason  extends  to  the  case 
of  a  receiver  of  stolen  goods,  who  may  be  indicted  without 
naming  the  principal  offender  {e). 

The  proper  limitation  to  this  class  of  exceptions  must, 
therefore^  be  applied  by  the  court  in  its  discretion  up<»i 
the  trial ;  for  if  it  then  appear,  that  the  name  was  in  fact 
known  to  the  jurors,  it  must  also  appear  that  the  state* 
nent  was  not  warranted  by  the  exigency  of  the  case,  and 
the  petit  jury  cannot  consistently  find  the  defendant  guilty 
of  robbing  a  person  unknown,  when  it  plainly  appears  that 
he  was  known  (/)• 

And  the  opinion  (g)  of  Serjt.  Hawkins  seems  well  war* 
fantedy  that  the  want  of  such  necessity  (h)  was  probably 
the  reason,  why  indictments^  not  shewing  to  whom  the 
wrong  was  done,  were  disallowed  in  the  old  books* 

It  may  be  observed  here,  that  a  description  of  this  kind 
does  not  deprive  the  defendant  of  his  plea  of  autrefaU 
acquit  or  autrefois  convict ;  for  if  he  be  again  indicted  for 
the  same  supposed  ofience,  he  may  plead  his  former  ac- 
quittal, and  aver  the  person  to  be  the  same  (i). 


((f)  Summ.  107.  Dyer,  285. 
99. 

(c)  Vide  supra,  JR.  v.  Thom 
mas^  p.  158. 

if)  It  was  so  ruled  in  JR.  v. 
Wialker,  by  Le  Blanc,  J.  3 
Camp.  264.  the  indictment  was 
for  receiving  goods  stolen  by  a 
person,  to  the  person  unknown, 
and  the  principal  felon  was 
called  as  a  witness.  See  Sum. 
95.  Plow.  85-  Keil.  25.  9  H. 
6.45.  Dy.S9.    Dalt.c.  131. 


[g)  2Haw.  c.  25.  s.  71.  30 
Ass.  37.  18  Ass.  15.  2  Leon. 
39. 

(A)  Note,  Ld.  Dyer  held, 
that  an  indictment,  quod  feh' 
nic^  cepit  bona  aijusdam  tgnoti, 
was  sufficient ;  because  the 
goods  may  be  carried  into  ano* 
ther  county,  uid  so  not  known 
who  had  the  property.  Dyer, 
99. 

(0  Plowden,85b.  Dyer,  97. 
285.    2  Hale,  181. 
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And  as  tbe  name  of  the  principal  iodiTidual,  to  whom 
tbe  injuiy  has  been  done,  may  in  cases  of  necessity  be 
omitted,  so,  for  the  same  reason,  may  the  names  of  others 
by  means  of  whom  the  offence  has  been  committed. 

The  defendant  [k)  was  indicted  for  selling  divers  quan- 
tides  of  beer  to  divers  faithful  subjects,  to  the  jurors  un- 
knoVD,  in  unlawful  measures.  Upon  demurrer  the  defea- 
dant  objected,  that  the  indictment  did  not  state  to  whom 
the  beer  was  sold ;  but  the  court  held,  tliat  the  indictment 
was  Sufficient,  for  the  informer  might  not  know  the  name 
of  the  person  to  whom  it  was  sold ;  and  that  it  was  an  of- 
fence, let  it  be  sold  to  whom  it  would  [/]. 

In  the  case  of  the  regicides  it  was  bolden,  that  the  fstct 
of  beheading  the  king  was  well  laid  to  have  been  done  by 
some  person  unknown,  with  a  vizor  on  bis  face  (m). 

In  an  indictment  for  narbouring  thieves,  it  has  been 
holden  to  be  unnecessary  to  specify  their  names. 

So  an  indictment  stating,  that  the  defendant  cum  vigittti 
teptem  aim  {n],  engrossed,  &c.  has  been  holden  to  be  suf- 
ficient. 

n.  Next  as  to  Ihe  detcripHon  of  the  place,  ^c.  connected 
with  the  offence. 

In  indictments  for  burglary  it  must  be  averred,  that 
the  defendant  broke  and  entered  the  dioellinghouse  of 
another;  and  it  is  not  sufficient  to  charge  him  with  break- 
ing and  entering  the  house  simply  (o). 

The  house  muet  be  laid  to  be  the  dwelling-house  of 

(ft)  R,  V.  GS)bt,  Str.   497.  same  objection  was  taken,  but 

Sir.  186.  contra.  the  court  does  not  appear   to 

(/}  Note,ju(igmeatwasgiven  have  decided  upon  it. 

fo  the  defendant  on  another  [m)  Kel.  10. ' 

exception.     In  R.  v.  Roberts,  (n)  Cro.  Car.  3S0. 

'  4  Mod.  100.    3  Salk.  198.  the  (o)  1  Hale,  5bO. 
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^1^  real  occupier  (p),  and  a  variance  in  evidence  would  be 

^  (9)*    And  the  same  rule  applies  to  indictments  for 

^'^n  (r).    And  in  an  indictment  for  stealing  in  a  dwell- 

*^5""hou8e  to  the  amount  of -40^.  in  order  to  oust  the  defen- 

^^t  of  his  clergy,  his  surname  as  well  as  the  christian 

^^e  of  the  person,  in  whose  dwelling-house  the  oJOfence 

^^  committed,  should  be  averred  (s).    Also  in  an  indict- 

*^^tit  under  the  stat  3  W.  &  M.  c.  9.  for  stealing  property 

^*^  lodgings,  the  name  of  the  person,  by  whom  the  goods 

^  lodgings  were  let,  must  be  speciBed  (0- 

*  ^veral  inhabit  several  rooms  of  a  house,' part  of  which 

IV^XX^^  is  also  occupied  by  the  owner,  the  house  must  be 

2cyetred  to  be  the  dwelling-house  of  the  owner,  though  the 

offence  be  committed  in  the  several  tenement  of  another 

occupier;  but  if  the  owner  does  not  occupy  any  part  each 

fieparate  tenement  may  be  laid  to  be  the  dwelling-house 

of  the  tenant  {u). 

In  an  indictment  for  burglary,  laid  with  an  intent  to 
•steal,  a  variance  in  evidence  from  the  ownership  laid  in 
the  indictment,  will  be  fatal. 

Jenks  was  indicted  for  burglariously  breaking  and  en- 
tering the  dwelling-house  of  Joseph  Davis,  with  intent 

(p)  Leach,   104.   27^.      In  case,  E.  P.  C.  1034.    I  Haw. 

Cole's  case.  Moor,  466.  the  shop  c.  36.  s.  8.  White's  case.  Leach, 

was  stated  to  be  the  shop  of  286.     Woodward's    case.    ib. 

Richard,  without  any  surname ;  M'Caibes'  case,  May  Sess.  0.  B. 

y€t  the  indictment  seems  to  1785. 

liave  been  deemed  sufficient.  (.t)  Leach,  286.  Thomson  and 

Qa.  et  Tide  Leach,  286.  Macdamil's  case.  Leach,  379. 

{q  H  V.  White,  Leach,  2SG.  .      (t)  jR.  v.  Pope,  Leach,  377. 

A  n  Woodward,  ib.»  617. 

[f)  R.    T.    Breemcj   Leach,  (n)    R.   v.   Rogers,  Leach, 

^61.    it  T.  Spalding,  Leach,  .  104.  272.  Carrol's  case.  Lee  v. 

258.  11  Co.  29.  R.  v.  Holmes,  Oaruel,  Cowp.  Rep.  2.     East, 

Cro.  Car.    376.      Rickman's  P.  C.  499. 
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to  Steal  the  goods  of  Joseph  WaktHn.  It  clearly  ap- 
peared, that  Wakelin  had  been  inserted  in  the  indict- 
ment, by  mistake,  instead  of  Davis;  and  the  judges  were 
-of  opinion,  that  this  mistake  was  fatal  as  to  the  bui^laiy ; 
«tid  that  the  prisoner  was  entitled  to  an  acquittal,  since  the 
description  of  ownership  was  sensible  and  material,  and 
could  not  be  rejected  as  surplusage  (x). 

Iq  Durore's  case  the  defendant  was  indicted  for  mali- 
ciously shooting  at  H.  Sandon,  in  the  dwelling-house  of 
James  Brewer,  &c.  it  appeared  in  evidence  to  be  the  house 
of  JoAn  Brewer,  &c.;  and  the  court  held  the  variance  to 
be  fstal,  though  the  allegation  might  not  have  been  neces- 
Bsiy  to  the  viUidily  of  the  indictment  (y). 

But  where  a  robbery  laid  to  have  been  committed  in  the 
dwellingrhome  of  A.  is  proved  to  have  been  committed  in 
a  dwelhng^bouse,  but  no  evidence  is  given  of  the  proprie- 
tor's name,  the  defect  is  immaterial,  since  a  robbery  is 
ousted  of  clergy  wherever  it  is  committed  [z). 

In  aq  indictment  or  'poeseDtment  [a]  for  the  noa->repair 


(x]  East.  P.  C.  514.  Leach,  m  the  dwelling-house  of  Joupb 

896.  S.  C,  but  apparently  mis-  Johuitone ;     the     hous«    was 

reported.  proved  to  belong  to  Johnstone, 

(y)  R.   V,   Duron,    Leach,  the  husband  of  the  prisoner, 

390.  tamen  qu.  and  see  the  but  his  Chriitiau  name  was  not 

next  note.  proved  to  he  Joseph.    And  in 

(2)  In  Pye's  case,  Warwick,  both  of  these  cases  the  judges 

1790,  cor.  Thompson,  B.  the  held,  that  the  prisoners  bad 

robbery  was  laid  to  have  been  been  properly  convicted, 
committed    in   the   dwelling-         (a)   Latch,   183.     Halsey's 

house  of  Aaron  Wilday,  but  no  case.  Pal.  389.    2  Roll.  Rep. 

evidence    of    ownerehip    was  412.    1  Str.  44.   10  Hod.  382. 

givep.     In  Johnston's  case,  CO-  Andr.   145.     R.  j.  Thompim, 

1  Ashurst,  J.  a  robbery  vaa  10  W.  3.  I  Haw.  C.  76.  s.  86. 


atledged  to  liave  been  committed 
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of  a  high-way,  die  termini  of  the  highway  need  ]K>t  be 
stated,  for  highways  have  no  bounds. 

But  it  must  appear,  that  the  road  lies  within  the  parish 
or  other  division  chaiged  with  the  non-repain 

An  indictment,  chaiging  that  A*  stopped  a  way  at  D. 
leading  from  D.  to  S.  is  bad,  for  from  D.  is  exclusive  of 
D.  (6). 

So  the  word  unto  is  exclusive :  in  the  King  v.  Gam^ 
^g^y  the  indictment  stated,  that  **  there  was  and  is  a 
common  and  ancient  king's  highway,  leading /rom  the 
parish  of  Hatley  towards  and  unto  the  parish  of  Gamlingay ; 
and  that  a  part  of  the  said  highway,  situate,  lying,  and 
beiug  in  the  said  parish  of  Gamlingay,  containing  in  length, 
&c.  was  and  yet  is  in  great  decay,  &c« 

After  conviction  a  rule  was  obtained  for  arresting  the 
judgment ;  and  the  court  were  of  opinion,  that  the  indict- 
ment wa^  defective,  for  the  defendants  were  only  bound 
to  repair  that  part  of  the  road  which  lies  within  their  own 
parish ;  but  the  road  is  described  as  leading  from  Hatley 
unto  Gamlingay,  which  excludes  Gamlingay,  and  thetefore 
judgment  was  arrested  (c). 

So  in  the  case  of  Hammond  v«  Brei/oer  the  question  was, 

■ 

whether  the  stat.  26  G.  2.  c.  54.  for  repairing  the  road  to 
ami  from  the  town  of  Battel  in  Sussex,  excluded  or  in- 
cluded the  town,  of  Battel;  and  it  was  bolden,  that  both 
the  words  to  and  from  were  exclusive  (</)• 

A  conviction  under  the  stat  6  G.  3.  c.  14.  for  fishing 
without  the  leave  of  the  owner,  alleged  the  offence  to 
have  been  committed  **  in  part  of  a  certain  stream  which 
runneth  between  B.  in  the  parish  of  A.  in  the  county  of 
W.  and  C.  in  the  same  county;*'  and  it  was  quashed,  be- 
cause it  did  not  shew  that  the  intermediate  course  of  the 

[h]  2  Roll.  Ab.  8h  {d)  1  Burrow,  376.    Leach, 

(c)  Leach,  596.  597. 
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stream  between  tbe  two  termini  was  ia  the  county  of    . 
W.  (e). 

It  has  been  holden  necessary  to  state  the  extent  of  tim 
evil  complained  of  by  a  description  of  the  leng^  and 
breadth  of  the  road  out  of  repair  {/). 

But  probably  the  omission  of  the  quantity  would  not 
now  be  considered  as  a  fatal  objection;  since  the  court 
does  not  now  estimate  the- fine  from  the  description  of  the 
length  and  breadth  of  the  road,  3S  stated  in  the  indict- 
ment. And  it  has  been  holden,  that  an  indictment,  aver- 
ring that  a  certain  highway  and  bridge  were  in  a  ruinous 
condition,  was  good,  though  it  did  not  state  the  extent  of 
tbe  nuisance. 

It  is  sufBcient  to  describe  the  road  as  a  common  king's 
highway  generally,  without  stating  whether  it  was  a  foot- 
way only,  or  a  way  for  horses,  carts,  and  carriages ;  for  if 
it  be  a  common  highway,  it  is  an  highway  fbr  all  these 
purposes  (g). 

III.  Next  as  to  tke  dtscription  of  mmeablet.   ' 
It  is  not  allowable  to  aver  generally,  that  the  defendiint 
stole  the  goods  and  chattels  of  J.  S.  without  specifying 
them  [h]. 

And,  according  to  Lord  Hale,  the  same  certainty  is 
required  in  an  indictment  for  goods  as  in  trespass  for 
goods,  and  rather  more  certainty ;  for  what  will  -  be  a  de< 
feet  of  certainty  in  a  count  will  be  much  more  defective 
in  an  indictment ;  and  the  learned  judge  adds,  therefore, 
for  this  matter  vide  title  Count,  et  breee  per  totum  (t). 

(e)  R.  V.  Edieardi,  1  East,  2  Saund.  158.  Trem.  301, 205. 

R.  278.  Cro.  Car.  266.  I  Salk.  359. 

(/}  1  Haw.  c.  26.  s.  86.  Cas.  (A)  2  Haw.  c.  2a.  s.  74. 496. 
temp.  Hard.  106.  316.  (i")  Hale,  183. 

(9)  Caaeitemp.   Hard.  315, 
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thatteb  should,  it  spears,  be  described  with  certainty 
of  their  nature^  quantity^  or  number,  value,  and  owner- 

lo  the  description  of  the  thing  itself^  certainty  to  a 
common  intent,  as  it  is  technically  called,  is  generally 
sufficient;  which  seems  to  mean  such  a  certainty  as  will 
enablethe  jury  to  decide,  whether  the  chattel  proved  to 
have  been  stolen,  is  the  very  same  with  that  upon  which 
the  indictment  is  founded;  and  shew  judicially  to  the 
coyrt,  that  it  could  have  been  the  subject  matter  of  the 
offeoce  charged,  and  enable  the  defendant  to  plead  his  ac- 
quittal or  conviction  to  a  subsequent  indictment  relating 
to  the  same  chattel. 

Where  the  subject  matter  is  defined  by  a  statute,  the 
descriptive  words  contained  in  the  act  should  be  also  used 
in  the  indictment.  Where  the  >act  uses  sevei-al  descrip 
tive  terms,  one  of  which  being  general  includes  the  more 
specific  term,  an  indictment  would  be  bad,  which  used  the 
more  general  instead  of  the  more  special  description. 

Thus,  it  wa$  hplden,  that  an  indictment  under  the  stat 
U  G.  2.  c.  6.  and  15  6.  2.  c.  34.  for  stealing  a  cow,  was 
ix>t  supported  by  proof  that  the  defendant  stole  a  heifer  ; 
the  judges  being  of  opinion,  that  as  the  statutes,  upon 
which  the  indictment  was  founded,  mentioned  both  heifer 
and  coto,  in  describing  the  several  animals  they  were  in- 
tended to  protect,  the  one  must  have  been  used  in  contra- 
distinction to  the  other,  and  therefore  that  the  evidence  did 
not  support  the  indictment  (7). 

{^)  R.  T.  Bumabg,  lA.  Ray.  a  warrant  for  the  payment  of 

^*    Playter's  case,  5  Co.  34.  money,  although  the  stat.  7  G. 

R'  V.  CatheraU^^ir.  900.  3.  c.  50.  t.  1.  mentions  both ; 

(Q  Cooke's  case.  Leach,  123.  see  £.  P.  C.  994.  and  supra 

But  it  has  been  held  that  a  bill  tit«Forgery  and  infra,  tit.  Vari- 

ofeichange  nay  be  described  as  anc9.     Seals  set  in  gold  come 
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A  Cffrtain  dog,  called  a  gti^bound,  lias,  it  is  said,  beOI 
deemed  to  be  a  sufficient  description  ofa  greyhound  (m). 

In  an  indictment  (n]  for  stealing  an  animal,  generally 
considered  t^  the  law  to  be  feree  natura,  it  must  be 
averred,  eitber  that  it  was  dead  or  reclaimed  at  the  time 
of  the  felony ;  and  therefore  an  indictment  for  stealing  a 
pheasant  of  the  goods  and  chattels  of  H.  S.  was  holden  to 
be  insufficient;  for  without  an  averment  to  the  contraiy,  it 
must  be  presumed  to  continue  in  its  original  state.  And 
the  mere  statement  that  they  are  of  the  goods  and  chattels, 
is  not  in  itself  sufficient  (o). 

In  an  indictment  under  the  stat.  92  &  33  C.  9.  c9S. 
against  stealing  fish  out  of  ponds,  &c.  the  lish  m^  be  al- 
leged to  be  the  prosecutor's  property,  thoogb  the  allegatkw 
is  not  necessary  (p);  neither  is  this  necessary  under  the 
Stat.  5  G.  3.  c.  U  (?].  But  unless  the  fish  be  taken  fhnna 
trunk  or  stew,  or  o^er  situation  in  which  fhey  are  kept 
deprived  of  tbeir  natural  liber^,  it  would  be  improper 
to  describe  them  to  be  of  the  goods  and  chaltelt  of  the 
prosecutor  (r),  but  if  they  be  stolen  from  a  trunk  net, 
stew  (f),  or  close  pond  {t],  they  are  the  subject  matter  of 
larciny,  and  may  be  described  to  be  of  the  goods  and 
chattels  of  the  owner.    But  the  indictment  should  de- 


within  the  description  of  jew-  (p)  R.  v.  Steer  and  othert, 

«1b  under  the  stat.   10  G.  3.  3  Salk.  189.  6  Mod.  183. 

c  48.    R.  V.  Moia,  E.  P.  C.  (5)   R.  v.  Hmtdm,    East 

?54.  P.  C.  611. 

(m)  Id  aconviction  under  the  (r]  But  the  description  may 

stat  5  Ann.  c.  14.    Boseawen  be  rejected  as  snrplasage,  E.  P. 

on  Canrictiona,  p.  97.  C.  612. 

{n)  Staunf.  25  b.  3  Ins.  109,  (.)  R.  v.  Steer,  3  Salk.  189. 

110.    Rough's  case.  East's  P,  6  Mod.  183. 

C.  607.  (()  Lamb.  274.    Stasn.  25. 

W  ft.  3lM.  109.  lH»w.c.33.s.39. 
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soribe  what  kind  of  pond  it  wafi^  in  Order  to  shew  that  the 
taking  amounted  to  felony. 

By  the  stat  2  G.  %  c.  U.  (u) ''  if  any  person  shall  steal 
or  take  by  robbery  any  Exchequer  orders  or  tallies,  or 
other  orders,  entitling  any  other  person  or  persons  to  any 
annuity  or  share  in  any  parliamentary  fund,  6r  any  Ex- 
chequer bills.  Bank  notes  (x).  South  Sea  bonds.  East  India 
bonds,  dividend  warrants  of  the  Bank,  South  Sea  com- 
pany. East  India  company,  or  any  other  oompany,  soi* 
ciety,  or  corporation,  bills  of  exchange,  navy  bills,  or  de- 
bentures, goldsmiths*  notes  for  the  payment  of  money, 
or  other  bonds  or  warrants,  bills  or  promissoiy  notes  for 
the  payment  of  any  money,  being  the  property  of  any 
other  person  or  persons,  or  of  any  corporation,  notwith*- 
standing  any  of  the  said  particulars  are  termed  in  law  a 
chose  in  action,  «hall  be  deemed  guilty  of  felony,  of  the 
same  nature  and  in  the  same  d^ree,  and  with  or  without 
the  benefit  of  cleigy,  in  the  same  manner  as  it  would 
have  been  if  the  offender  had  stolen  or  taken>  by  robbeiy, 
any  other  goods  of  like  value,  with  the  nooney  due  on 
such  orders,  tallies,  bills,  bonds,  warrantSt  debentures^  or 
notes,  or  secured  thereby  and  remaining  unsatisfied ;  and 
sach  offender  shall  suffer  such  punishment  as  he  or  she 
should  or  might  have  done,  if  he  or  she  had  stolen  other 
goods  of  the  like  value  with  the  monies  due  on  such  op- 
ders,  &c  respeetively,  oraecured  Hiereby  and  remaining  un- 
satisfied." 

In  an  indictment  under  this  act,  the  instrument  stolen, 
kc  must  be  expressly  averred  to  be  a  bank  note  or  a  bill 
of  txchange^  or  some  other  of  the  securities  specified ; 
and,  therefore,  it  is  insufficient  to  charge  the  defendant 

(it)  Made  perpetual  by  9  G.     the  plural,  the  statute  extends 

2.  c.  18.  to  the  stealing  of  a  single  bank 

(ff)  Though  the  word  is  in     note.     Hasserscase.  Leach,  1. 

o  2  V 
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irith  stealing  a  certain  note  commonly  called  a  hank  note, 
for  none  such  is  described  in  the  act  (y).  And  in  the 
case  of  a  bank  note,  it  is  sufficient  to  describe  it  generally 
as  a  bank  note  of  the  governor  and  company  of  the  Bank 
of  England  for  the  payment  of  one  pound,  &c.  the  property 
of  the  prosecutor,  the  said  sum  of  one  pound  thereby  se- 
cured then  being  due  and  unsatisfied  to  the  proprietor. 

And  notes,  bills,  &c.  within  the  act,  should  be  laid  to 
be  the  proper^  of  A.  B.  and  ought  not  to  be  described  as 
chatuli :  but  in  the  case  of  Sad*  v.  Morris  (:),  where  tbey 
were  laid  to  be  the  property  and  chattels  of  J.  S.  the  word 
chattels  was  rejected  as  surplusage. 

Of  the  description  of  quantity,  number,  and  value. 

It  is  in  general  necessary  to  ascertain  the  quantity  by  an 
averment  of  magnitude,  weight,  or  number. 

In  the  case  of  the  King  v.  Gibbs  {a],  where  the  indict- 
ment charged  the  defendant  with  having  sold  divers  quan- 
tities of  beer  in  unlawful  measures,  it  was  objected,  that 
the  court  could  not,  on  account  of  the  generality  of  the 
charge,  form  a  judgment  in  what  degree  to  punish  the  of- 
fender; and  the  court  held,  that  for  this  fault  the  indict- 
ment must  be  quashed  {b}. 

An  information  (c)  charged  Martin  Van  Henbeck  with 
selling  to  such  a  one  so  many  pipes  of  wine,  not  contain- 
ing, as  they  ought  to  have  done,  IS6  gallons  each,  and  al- 
leged, that  though  they  were  so  defective,  the  defendant 
had  not  defalked  the  price  according  to  the  want  of  mea- 
sure, whereby  be  had  forfeited  [d)  to  the  queen  tbe  value 

(y)    Cnveo-s    case,    Unc.         {b)  See  also  2  Roll.  Ab.  81. 

Summer  Ate.  1601.  coram  Ld.  pi.  14.  15,  16,  17.  8  Mod.  58. 

Alvanley,  East,  P.  C.  601.  Andr.  75.  Str.  900.  Playter'* 

{z)  East,  P.  C.  601.  As  to  case,  5  Co.  54. 
the  legal  description  of  the  note,  (c)  Leon.  38. 
tec.  see  the  precedents.  (d)  Under  the  sUt.  18  U.  6. 

(a)  Str.  497.  c.  17. 
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of  the  wine  so  defectiTe ;  and  judgment  was  given  for  the 
defendant,  because  it  was  not  shewed  in  how  many  vessels 
there  was  a  deficiency. 

A  certain  quantity,  to  wit,  fifteen  bushels  of,  &c.  has 
been  held  to  be  sufficiently  certain  (e). 

So  it  is  insufficient  to  charge  the  defendant  with  selling 
loaves  short  of  weight,  without  shewing  how  much  they 
wanted  In  weight  (/). 

So  indictments  bav0  been  holden  to  be  insufficient, 
which  charged  the  defendant  with  stealing  magnam 
quantitatem  straminis,  and  diversos  cumulos  tritici,~^uas 
centenas  casei^  without  adding  any  substantive  to  centenas, 
in  order  to  ascertain  the  weight  (g\ 

So  the  number  of  the  several  individual  things  stolen 
must  be  expressed,  for  though  the  court,  in  the  case  of 
the  King  v.  IVetwang,  refused  to  quash  an  indictment 
which  charged  the  defendant  generally  with  stealing 
qwsdem  pisces  (A),  yet  this  was  by  the  opinion  of  two 
judges  only,  and  against  that  of  Mr.  J.  Twisden ;  and  it 
was  not  directly  adjudged  by  the  two,  that  the  indictment 
was  good,  but  merely  that  the  defendant  ought  to  plead  to 
it  (t)«  On  the  contrary,  an  indictment  was  holden  to  be 
bad,  which  averred,  that  the  defendant,  feloniously  took 
twenty  ewes  and  lambs,  because  it  did  not  appear  bow 
many  of  the  one,  and  how  many  of  the  other  he  took, 
but  it  was  said  that  twenty  sheep  alone  would  have  been 
sufficient  (ft). 

So  an  indictment  for  erecting  several  cottages,  contra 

W  R.  v.  Aniold,  5  T.  R.  (A)  2  Keb.  178.  1  L^v.  203. 

a53.  Andr.  162. 

(/)  Salk.  687.  (i)  See  2  Haw.  c.  25.  s.  74. 

(9)  Cro.  Eliz.  754.  2  Haw.  (k)  2  Hale,  183. 
c  25.  g.  74. 
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formam  ttatmti,  without  Bhewiog  how  ntany,  wn  bolden 
to  be  bad  for  uncertainty  [/). 

So  was  an  indictment  charging  ^at  the  defiendaiit, 
"frlonicifuratm*  est  twei  et  columbas"  without  expreseing 
the  number  (m).  But  in  aq  indictment  for .  counterfating 
the  king's  coin,  it  is  necessary  to  specify  the  kind  of  coia, 
though  not  the  number  (i). 

So  an  indictment  is  insufficient  charging  the  defendant 
with  having  ei^grossed  a  great  quantity  of  fish,  geese, 
ducks,  &C.  (o) 

Next  as  to  tumt  and  value. 
.  It  is  a  general  rule,  that  if  theft  be  alle^^  of  any 
thing,  the  Indictment  must  set  down  the  value,  that  it 
may  appear  whether  the  offence  is  grand  ctr  petit  Ur- 
ciny{p). 

It  ii  sufficient  to  aHe^  the  subject  matter  to  be  of 
such  a  value,  or  of  such  a  price.  By  some  of  the  earlier 
writers  tf )  on  crimiqal  law,  it  has  been  hokten  to  be  pro- 
per to  dMw  the  wofth  of  all  livii^  things,  and  <^  such 
dead  things  as  are  sold  by  weight  and  measure,  by  aver- 
ril^,  that  they  were  of  such  a  price,  and  the  worth  of 
Other  de«d  thii^  by  exprearing  their  value  (f ),  yet  this 
dtstinctioa  does  not  teem  to  be  warranted  {s),  and,  accwd- 
ing  to  I.ord  Hale,  this  is  but  clerkship,  and  they  may  be 
used  indifierently,  U). 

In  grand  larciny  it  is  eaqential  that  the  value  of  the 
chattels  stolen  shotild  e:(ceed  one  shilling,  and  it  must 

(I)  2  Roll.  Ab.  85.  ip)  Lamb.  497.  2  Hale,  1B3. 

(M)  2  Hale,  182.  (q)  Lamb,  b.  4.  c.  5.  f.  497. 

(n)  Long'scase,  2  H&le.  187.  2  Hale,  187. 

[o]  R.  T.  Otftert,   1   East,  (r)  Lamb,  b.  4.  c.  5.  f.  497. 

582.  1  Str.  497.  2  Hkw.  c.  25.  («]  2  Hav.  c.  25.  s.  75. 

1.  74.  1  Sid.  317.  coat.  6  Mod.  (t)  2  Hale,  1S3.    Cio.  Jac. 

43.  130. 
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therefore  appear  to  be  of  greater  value  (u).  Ami  as  it 
18  eassential  to  ereiy  species  of  larciny,  that  the  property 
be  of  some  value  (x),  it  seems  to  be  equally  necessary  that 
the  value  should  appear  to  the  court  upon  record. 

It  is  questioned  by  Serjeant  Hawkins  (^}»  whether  the 
value  of  the  goods  be  essential  to  an  indictment  for 
trespass  or  any  other  crime  where  the  value  is  immateiial 
to  the  nature  of  the  offence^  since  in  many  aqcient  writs 
d  trespass  the  value  of  the  goods  is  not  expressed; 
there  seems,  however,  to  be  this  material  distinctioii  be- 
tween writs  in  civil  proceedings  and  indictments : — ^in  the 
fomer  case,  the  damages  are  to  be  ^Sisesaed  by  a  jury ; 
sad,  therefore,  it  is  not  so  ^quisite  to  set  out  the  pre- 
cise value  upon  the  &ce  of  the  record ;  but  in  criminal 
cases,  the  punishment  is  frequently  inflicted  at  the  dis? 
cretion  of  the  court,  which  ought  therefore  to  be  judi- 
cially informed  of  the  circumstances  and  mt^nitude  of  the 
offence* 

Where  money,  which  is  the  current  coin  of  the  realm, 
has  been  stolen,  it  seems  to  be  sufficient  to  all^e  the 
steeling  of  so  many  guineas  or  shillings  of  the  current 
coin  of  the  realm,  in  monies  numbered,  without  averring 
their  value  (z) ;  for  to  allege  that  40  shillings  of  the  cur- 
rent coin  of  the  realm  were  of  the  value  of  40  shillings, 
would  be  superfluous,  and  to  aver  them  to  be  of  greater  or 
less  value  would  be  repugnant  (a).    Where  several  articles 

(«)  2  Hale,  183.  (y)  2  Haw.  c.  25.  s.  75.  See 

[x]  See  Mrs.  Phipoe's  case,  Dalton,  c.  181.  Lamb,  b.  4.  c. 

Leach,  774.  and   Com.  Dig.  5.  f.  496,  7.  2  Hale,  183. 
hd.  G.  2.    This  seems  to  be         (2)  1  Hale,  534. 
necessary  even  in  those  cases         {°)  l^^  Leach's   edition    of 

where  a  statute  makes  it  capital  Hawkins,  vol.  1,  p.  156.  it  is 

to  steal  a  specific  chattel,  as  a  said  to  have  been  held,  that  an 

cow,  &c.  indictment  chargipg  the  steal- 
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of  property  are  alleged  to  hare  been  stolen,  tlie  ralue  of 
each  should  be  allied,  and  it  is  not  sufReieot  toa}1^ 
the  aggregate  value  of  the  whole  (b). 

In  geneml,  if  the  property  be  correctly  described  in 
species,  a  variance  from  that  description  upon  the  trial,  as 
to  weight,  mt^itude,  naniber,  or  value,  will  be  immate- 
rial, unless  the  variance  either  aS'ect  the  nature  of  the 
crime  as  well  as  the  d^ree  of  the  offence,  or  the  magni- 
tude of  the  penalty.  And  there  is  a  distinction  between 
cases  where  to  constitute  the  offence  the  value  tmut  he 
of  a  certain  amount,  but  where  the  excess  beyond  that 
amount  is  immaterial,  and  those  where  the  offence,  vt 
its  defined  measure  of  punishment,  depends  upon  the 
quantity  of  that  excess ;  for  in  the  first  class,,  if  that 
amount  be  proved,  which  is  sufficient  to  constitute  the  (^ 
fence  charged,  a  variance  from  the  amount  averred  is  im- 
material ;  but  in  the  second  the  amount  or  quantity  must 
be  proved  precisely  as  it  is  Uid,  and  any  variance  will  bs 
iatal.  Thus,  in  an  indictment  for  a  highway  robbery,  a 
variance  from  the  value  laid  is  wholly  immaterial,  for  thers 
the  value  of  the  property  affects  neither  the  nature  of  tb< 
offence  nor  the  measure  of  punishment 

In  an  indictment,  under  the  stat.  13  Ann,  for  stealing  in 
a  dwelling-house  to  the  amount  of  40/.  the  property  must 
be  proved  to  be  of  the  value  of  40/.  but  the  excess  is  is> 
material  (c). 

ing  one  canvas  bag  containing  (ft)  2Hale,  163;  andaccord- 

■even  guineas  of  the  curreni  ing  to  Lord  Hale,  such  a  Taull, 

coin  of  the  realm  of  the  goods  would  not  be  aided  by  verdict, 

and  chattels  of  A.  B.  but  not  But  qu.  whether  it  would  not 

atatingany  value,  was  bad.  See  be  sufficient,  at  all  events,  if 

Sarah  Hole's  case.  Cot.  Gould,  the  prisoners  were  found  guilty 

J^   Chelmsford,   17S7,  but  it  of  ttealii^  the  whole, 

seems  that  the  money  was  laid  {e)  R,  v.  GUham,  6  T;  R.. 

as  goodi  and  ehaUeU.  265< 
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*  So  under  an  indictment  framed  upon  the  statqte  17  6* 
3.  c.  26.  8.  7*  for  taking  more  than  lOs.  in  the  hundred 
pounds  for  brokerage,  it  ia  necesaaiy  to  prove  that  the 
defendant  took  more  than  105.  in  the  hundred  pounds, 
for  in  that  the  offence  consists,  but  the  quantum  of  the 
excess  is  immaterial,  and  need  not  be  proved  as  laid  in  the 
ilidictment  (d). 

But  in  the  case  of  usury,  where  the  judgment  depends 
upon,  the  quantum  taken,  the  usurious  contract  must  be 
averred  according  to  the  fact ;  and  a  variance  from  it»  in 
evidence,  would  be  fatal,  because  the  penalty  is  appor« 
tioned  to  the  valu6  (e). 

Ownership* 

The  name  of  the  owner  cannot  be  dispensed  with  except 
in  particular  instances,  which  are  exceptions  from  the  ne- 
cessity of  the  case. 

The  indictment  must  either  state  the  name  of  the  owner 
of  the  goods,  or  account  for  the  omission,  by  averring  that 
the  proprietor  was  unknown  (/)•  And,  therefore,  an  in* 
dictment  charging  that  the  defendant  found  a  dead  man, 
and  feloniously  stole  two  coats,  without  adding  the  pro- 
perty of  some  person  unknown,  is  bad  (g). 

If  the  defendant  steal  a  winding  sheet  or  coffin  from 
the  grave,  it  should  be  described  to  be  the  property  of  the 
executors,  administrators,  or  ordinary,  as  the  case  may 
be  (A). 

And  since  an  executor  is  entitled  to  possession  before 

{d)  So  in  the  case  of  extor«  (/)  Vid.  supra,  description 

tion,  R.  V.  BurdeUf  1  Ld.  Ray.  of  persons. 

149.  and  R.  v.  Baynes,   Ld.  {g)  2  Hale,  18h 

Ray.  1265.  (h)  2  Hale,  181. 12  Co.  112. 

[e)  R.  V.  Gilham,  6  T.  R«  Hsunes^s  case. 
265. 


so* 
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he  bi»  fUNnBed  the  wUl^  he  nui^  pfosecttte  befi»e  pfo* 
bete  (i). 

And  it  is  unnecessary  to  allege  a  special  title,  either  in 
the  executor  or  in  ordinary,  in  case  of  an  intestate,  because 
their  titles  are  founded  upon  possession. 

But  if  the  pereonal  representatives  cannot  be  well  as- 
certained, the  coffin,  &c.  may  be  described  as  the  property 
of  some  person  unknown  (k)^ 

If  one  steal  the  goods  of  a  church  during  a  vacancy,  he 
may  be  indicted  for  stealing  bona  tcclesitt  (/)•  Buli  this 
seems  to  be  jiisti6ed  by  necessity  only  (m). 

If  the  goods  of  a  parish  be  stolen,  th^  ought  to  be  de« 
scribed  as  the  goods  of  the  parishioners  of  S.  being  in  the 
custody  of  the  churchwardens,  and  ought  not  to  be  de- 
scribed as  hona  eccle$im  generally  (n)«  But  they  may  be 
described  as  the  goods  and  chattels  of  the  churchwardens 
^kscribed  by  their  proper  names  (o). 

In  an  indictment  for  stealing  lead  affixed  to  a  church, 
the  property  ought  not  to  be  laid  either  in  the  church- 
wardens or  in  the  parishioners  (p) ;  but  in  the  case  of  the 
King  V.  Hickman  and  Dyer  (9),  it  was  holden,  that  the 
property  in  such  case  might  be  laid  to  be  the  vicar*8.  But 
BuUer  J»  was  of  opinion,  that  it  was  absurd,  in  such  case, 
to  lay  the  property  in  any  one ;  property  in  this  respect 
being  applicable  to  things  personal  only,  and  that  it  should 


(t)  Hale,  514. 

(A)  East,  P.  C.  653. 

(/)  7  EL  4.  14.  F.  Ind.  15. 
S.  P.  C.  95. 

(m)  2Haw.c.25.  t.  71. 

(n)  2  Hale,  181.  Cio.  Eliz. 
145,  179.  Vide  postea,  ag  to 
the  provisions  of  the  statute 
lately  made  as  to  stealing  pro- 


perty bsbnging  to  a  parish-— 
Precedents-^Larciny. 

(o>Per  Bayley,  J.  R.  r. 
Artley,  York  Summer  Asa« 
1814. 

[p)  IL  V.  Parker  and  Eanf^ 
East,  P.  C.  592. 

(9)  R.  V.  Hickman  and 
Dt/er,  1  Leach,  358.  East,  P.  C. 
593. 
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oidy  be  charged  to  be  lead  affixed  U>  the  Gfa«i«eb»,or  to  the 
houee  bekxigiBg  to  8uch  a  person  {r}» 

If  the  goodi  o£  a  chapel  be  stolen^  they  must  be  de» 
scribed  as  b<ma  Hcaialla  capeila^  in  cusUdia  praposUorum^ 
or  if  it  be  done  in  vacation,  bona  et  caUtUaeapelta  tempore 

Audit  issufficient^  in  geneiaU  if  the  goods  be  laid  to  be 
the  property  of  one  who  has  but  a  special  property  in  tbemj 
as  if  A.  deliver  gooda  to  B.  a  common  carrier  to  cany  for 
bim>  and  B.  is  robbed,  the  indictment  may  allege  them  to 
be  the  goods  of  A.  or  the  goods  of  B,  at  election,  for  B. 
bas  a  special  property  in  them  because  he  is  ehaigeable  fof 
them  to  A.  (^). 

Sogooda  stolen  tiom  a  stage  coadk  may  be  described 
to  be  the  property  (i/)  of  the  coachman ;  those  stolen  from 
in  inn,  the  property  of  the  landlord  {x) ;  those  etolen  from 
a  bailee  as  the  property  of  that  bailee  (y )  and  it  ia  not 
eYen  necessaiy  that  the  bailee  should  be  responsible  to 
the  principal  owner  for  the  loss  of  the  goods ;  ibr  it  has 
been  holden,  that  cattle  may  be  laid  to  be  the  property 
of  the  agister,  on  account  of  his  possession,  though  be  is 
fiot  answerable  to  the  owner  for  the  loss  (z).  So  where  a 
master  feloniously  steals  his  own  property  from  his  ser- 

(r)  lb.  from  the  coach  whilst  it  stood 

[s]  2  Hale,  181.  in  the  coachmaker*8  yard ;  it 

.  [t)  1  Hale,  513.  was  held  that  the  glass  might 

(«)  R.  V.  Deahin  and  Smith,  be  laid  to  be  the  property  of  the 

coraiDA  Grose,  Ap.  1600.  East,  coachAaker.    R.  v.  Taylor^  1 

P.  C.  635.       Taylor's   case.  Leach,  3d  ed.  395.    The  goods 

Leach,  395.  of  an  uncertificated  bankrupt 

(x)  Summ.  67.  East.  P.  C.  may  be  laid  to  be  the  goods  of 

653.  Moor,  543.  the  bankrupt.     Wehh  v.  Fox,  7 

(y)  Packer's  case.  East,  P.  C.  T.  R.  391. 

653.    Where  the  glasses  of  a  [z)  Wdodward^s  case,  East, 

gentlem^^s  coach  were  stolen  P.  C.  653.  Moor,  543. 
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I  Older  to  charge  the  hundied,  the  goods  may  be 
d  u-the  semn^s  (a).  Tbo«^  wheve  property  w 
rom  a  Krvaot  id  the  presetice  of  the  master,  the 

may  be  alleged  to  have  been  conucitted  upon  the 
of  the  master. 

re  property  belongs  to  trustees  who  are  appoiated 
if  partiameat,  but  -mQt  iMcorporated,  tbeir  jMriTate 
oust  be  speciBed  (6),  and  then-  descriptioa  in  the 
^oald  be  subjCHned,  to  shew  the  capacity  in  which 
:re  authorised  by  the  legislature  to  act  (c);  but  a 
turn  must  prosecute  in  tbeir  corporate  name;  and 
t  sufficient,  after  the  enumeration  of  their  natoral 
to  add  they  the  said,  &c  theu  being  such  a  corpo> 
/);  though  it  would  be  otherwise  if  the  property 
o  particular  persons  by  their  private  names,  for, 
ig  a  corporate  name,  their  natural  and  individual 
f  becomes  extinct  (e). 

steal  tbe  goods  of  A.  and  C.  steal  the  same  from 
nay  be  indicted  for  steaUng  the  goodsc^  A.  for  the 
f  remains  unaltered. 

eme  sole  be  robbed,  and  marry  before  an  indict- 
'.  found,  tbe  ownership  should  be  described  by  ber 
name  (/). 

:loathe8  of  a  child,  it  is  said,  may  either  be  alleged 
Ig  to  tbe  child  or  to  the  fether,  but  the  latter  seems 
e  correct  course  [g]. 


Hale,  513.  (d)  R.  v.  Patrick  md  Ftp. 

Haw.  c.  34,  36.  R.  v.  per.  Leach. 

(Pa/7«r,E.P.C.991.  (e)  R.  v.  Patrick  and  Ptp. 

05. 3rd  edit.  p«r.  Leach, 

ach,  578,  R,  r.  Shar.  (/)  Leach.  606.  3rd  ediu 

tutBulkeUy.  (5)  12  Rep.   113.      1   Sid. 
129.    East.  P.  C.  6«4. 
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A.  and  B.  his  bod,  being  farmers,  jointly  purchased  a 
stock  of  sheep ;  B.  died,  leaving  children,  A.  continued 
to  manage  the  farm,— the  stock  was  stolen,  and  in  the 
indictment  was  laid  to  be  the  property  of  A.  and  hi$ 
grand^ckildren ;  A.  swore  that  he  considered  himself  as 
agent  for  the  grand-children  in  respect  of  one  moiety. 
The  judges  held,  that  though  in  such  case  there  was  no 
jus  accrescendi,  yet,  that  since  A.  swore  that  he  held  one 
moiety  for  the  grand-children,  no  person  could  controvert 
it,  and  he  might  make  distribution  amongst  them;  and 
some  of  the  judges  held,  that  the  property  might  have 
been  laid  in  the  grand-father  alone,  as  agent  to  the  grand-i 
children  (A). 

It  is  provided  by  the  stat  26  6.  %  c.  10.  that  a  per- 
son stealing  part  of  a  wreck,  may  be  indicted  and  con- 
victed, though  the  owner  cannot  be  ascertained.  It  seems, 
however,  upon  the  authority  of  the  above  cases,  that  an 
indictment  at  common  law,  stating  such  goods  to  be  the 
property  of  some  person,  to  the  jurors,  unknown,  would 
have  been  sufficient 

It  is  aufficient  to  state  the  owner  by  the  reputed  name, 
though  itr  be  not  the  real  name. 

Thus,  where  the  indictment  charged  the  prisoner  with 
having  stolen  the  property  of  Victory  Baroness  Tur- 
keim,  the  prosecutrix  stated  that  her  name  was  Selina 
Victoire^  that  Baroness  Turkeim  was  her  real  title,  and 
that  she  was  generally  known  by  the  appellation  of  Ba- 

{h)  John  Scott's  case,  coram  whole  flock;  though,  in  point 

Chambre,   Northd.  ass.  1801.  of  law,  the  property  in  one  un- 

East.  P.  C.  654.    Qu.  whether  divided  moiety  had  vested  in 

it  would  not  have  been  more  the  son's  representative.     Sec 

correct  to  have  laid  the  pro-  Litt.  s.  321.     Fox  v.  Hanlury^ 

perty  in  the  grand-fatlier,  who  Cowp.  445.    2  Bl.  Comm.  399. 

had  the  Jegal  custody  of  the  Co.  Litt.  182. 
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ronew  TuriceiiD,  and  tbe  judges  held  tbe  indictment  to  be 
suEBcient  (i)< 

Id  M^  Graham's  case  [k],  the  property  was  aH^ed  to 
be  of  tiie  goods  and  chattels  of  James  Hamilton,  esq.  oom- 
1B011I7  called  Earl  c^Clanbrauil,  in  the  kingdom  of  Ire- 
land. The  owner  was  the  .Earl  of  Clanbiassil ;  and  tbe 
judges  were  of  opinion,  that  the  description  was  sufficient, 
aiace  the  dignitaries  of  other  nations  are  in  England 
merely  trquires,9ni  that  tbe  words  commonly' called, -&c 
might  be  rejected  as  surplusage ;  but  that  the  more  cra-ivct 
<lescription  would  have  been  James  Hamilton,-eeq.  Esii  of 
-Clanbrassil,  in  the  kingdtnn  of  Ireland. 

It  is  usual  to  aver  the  proper^  to  be  of  tbe  goods  and 
chattels  of  a  particular  person;  and  in  Long'soaae  (/],  the 
indictment  allegiag  that  the  defendant  fdonict  cepit  quon- 
dam peciam  panai  cujuidam  J.  &  was  quashedj  for  not 
saying  de  boms  etcaUtUit  eujutdam  J.  S. 

A  nice  distinction  is  made  1^  the  earlier  wiiteis,  as  to 
the  allegation  of  property,  between  things  animate  and 
inanimate;  an  animated  being,  they  a^,  ought  to  be  de- 
scribed, as  the  ox,  sheep,  or  horse  of  tlie  person  injured, 
simfriy;  but  tbe  words  bona  et  catalla  ought  to  be  used 
where  the  thing  taken  is  inanimate  (m).  A  distinction  of 
this  kind  is  truly  what  Lord  Hale  calls  "  but  clerkship." 

There  are  several  precedents  (n)  which  allege  a  living 
animal  to  be  de  bonis  et  eattUiis  3.  S. ;  and  in  Raital's  en- 
tries there  is  an  appeal  of  sbeep-stealing,  which  lays  tbe 
property  in  tbe  same  way  (o). 

In  general,  an  inaccuracy,  or  repugnancy  in  the  aliegi- 
tion,  or  variance  in  the  proof  of  ownership,  will  vitiate 

(i)  Suli's  case.  Leach,  1005.         (m]  Lamb.  b.  4.  c  5.  496. 
[k]  Leach,  619.  Dalt,  c.  131. 

(0  Cro.  Elii.  490.  («)  Cromp.  247.  248. 

(o)  Rast.  Eat.  55. 
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the  indictment :  thus,  as  before  obseired,  if  it  be  alleged 
that  the  defendant  stole  the  goods  pticdicti  J.  S.  no  such 
person  having  been  previously  named,  the  indictment  will 
be  vicious  (p).  So  if  a  burglary  be  laid  with  intent  to 
steal  the  goods  of  J.  Wakelin,  the  indictment  will  not  be 
supported  by  proof  of  a  burglary,  &c.  with  intent  to  steal 
the  goods  of  J.  Davis  (9). 

If  the  person,  alleged  to  be  the  owner,  be  a  feme  covert, 
or  appear  to  have  no  interest  in  the  possession  of  the  goods, 
the  defendant  will  be  acquitted  (r);  but  he  may  be  pre- 
sently indicted  de  nooo,  for  stealing  the  goods  of  the  hu»- 
band  or  other  owner  (s). 

And,  with  respect  to  ownenhip,  it  may  be  observed 
generally,  that  the  name  of  the  owner  of  the  property,  in 
>«btion  to  which  the  offence  is  committed,  should  be 
truly  stated.  Thus,  in  an  indictment  for  cutting  trees, 
&c.  under  the  stat  6  6.  3.  c.  30.  it  is  necessaiy  to  specify 
^he  owner^s  name  (i).  And,  as  has  already  been  seen, 
~^he  same  particularity  is  necessaiy  in  indictments  for  bur* 
^^7»  stealing  in  a  dwelling-house,  arson,  and  in  all  lar- 
cioies. 

W  2  Haw.  c.  25.  s.  92.  tam.  (r)  1  Hale,  513. 

qu.                        ^  ($)  12.  V.  Emes,  1  Hale,  513. 

(9I  Jcnlu's  case,  East.  P.  C.  (t)  R.  v.  Patrick  and  Pep^ 

^'^-    Leach,  896.  See  p.  177.  per.  Leach,  287. 


ConeiutMn  of  the  Indictment. 

After  descnbiDg  the  Gubstasce  of  the  ofTence,  it  il 
necessary  in  cases  of  homicide,  mnd  usual  in  those  of  per- 
juiy,  for  the  jurore  to  dnw-the  legal  conclusion  from  the 
premises,  and  to  aver  it  formally  upon  the  indictment 
In  case  of  murder,  the  conclusion  is  generally  drawn  ia 
these  words,  "and  so  the  jurors  aforesaid,  upon  thnr 
oaths  aforesaid,  do  say,  that  the  said  A.  B.  him,  the  said 
C.  D.  in  manner  and  form  aforesaid,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  kill  and  murder,"  kc 
la  many  of  the  older  precedents  it  is  specially  allied, 
that  the  defendant  murdered  the  deceased,  at  a  specified 
time  and  place;  but  the  general  form  is  sufficient,  and 
is  preferable,  for  if  the  day  or  place  were  to  be  mis- 
taken, it  seems  the  defect  would  be  fatal ;  as,  if  the  strc^ 
be  laid  at  A.  and  the  death  at  B.  and  the  indictment  all^ 
the  murder  to  have  been  committed  at  A.  (a). 

When  the  indictment  is  founded  upon  some  act  or 
omission,  which  is  punishable  as  a  nuisance  to  the  public 
in  general,  it  is  usually  arerred  to  have  been  done  or 
omitted,  ad  commune  nocumentum  of  the  king's  subjects; 
but  these  words  are  not  essential,  for  they  neither  describe 
the  crime  itself,  nor  the  facts  which  constitute  it;  and  if 
the  fecU  charged,  must,  from  their  very  nature,  have 
been  a  nuisance  to  society,  it  is  unnecessary  to  aver  that 
which  the  court  cannot  but  infer. 

And,  therefore,  though  indictments  against  common 
scolds,  and  common  barretors,  usually  conclude  ad  corn- 
la]  Heydon's  case,  4  Co.  44. 
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tffiDie  nocttmentum^  the  conclusion  has  been  dieemed  unne- 
cessaiy  [b). 

At  common  law^»  tlie  indictment  in  general  concludes 
with  the  words.  **  against  the  peace  of  our  said  lord  the 
king»  his  crown,  and  dignity."  And,  wherever  the  offence 
includes  a  breach  of  tbe  peace,  the  indictment  should  con- 
clude, contra  pacem,  for  the  necessity  of  these  words  is 
not  tidcen  away  by  the  stat  37  H.  8«  c*  8.  (c);  but,  where 
the  ofience  consists  in  a  bare  omission,  as  the  not  perform- 
ing the  order  of  a  justice  of  the  peace  (d),  or  rests  in  ten- 
dency, or  partakes  of  the  nature  of  a  civil  proceeding,  as 
in  case  of  an  information  for  an  intrusion,  the  averment 
appears  to  be  unnecessary  (e).  But  if  these  words  be  al- 
leged in  an  indictment  for  a  bare  non-feasance,  they  may 
be  rejected  as  surplusage  (/). 

According  to  Lord  Hale,  **  every  offence  against  a  sta- 
tute, should  be  laid  contra  pacem^'*  (g)  and  though  there 
are  precedents  without  this  conclusion,  they  do  not  appear 
to  be  warranted  by  any  resolution  (ft),  except  where  the 
offence  consists  in  a  bare  non-performance  (t). 

Where  the  averment  is  necessary,  it  must  be  alleged  to 
have  been  committed,  **  contra  pacem  domini  regis,**  and 
contra  pacem  alone  is  insufficient  (Ar). 

In  different  reigns. 

The  offence  is  confined  wholly  to  a  preceding  reign,  or 
having  been  committed  in  a  preceding  reign  is  continued 
into  the  present^  or  having  been  begun  in  a  preceding 

[h]  2  Haw.  c.  25.  s.  59.  But  (/)  Salk.  380. 

see  Str.  1246.  contra.  {g)  2  Hale,  188.     2  Haw.  c. 

(c)  2  Hale,  188.  25.  s.  92. 

(cQ  Vent.  108.  111.  (h)  2  Haw.  c.  25. 8.  92. 

{e)  2 Haw. c. 25. 8. 92.  Rast.  (t)  1  Vent.  108.  111. 

409.    1  KeK  360.  364  to  372.  {k)  2  Hale,  188. 
390.    Rast.  412.    Salk.  380. 
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-reign,  is  cwuummaUd  in  the  present,  or  is  confined  wkoliy 
to  the  present. 

Where  the  oflence  is  confined  vihally  to  a  preceding 
reign,  it  muet  be  laid  against  the  peace  of  the  late  king  [t), 
but  if  it  conclude  also  against  the  peace  of  the  preseot 

'  king,  the  latter  branch  of  the  conclusion  may  be  rejected 
as  surplusage  (m). 
If  a  man  be  indicted  for  erecting  a  weir  in  one  reign, 

-  and  continuing  it  in  a  second,  and  conclude  that  it  wa« 
erected  and  continued  against  the  peace  of  the  then  king, 
without  adding  against  the  peace  of  the  late  king,  it 
wilt  be  defective,  for  the  gist  of  fhe  indictment  is  the 
erecting,  which  wrong  was  done  in  the  reign  of  the  former 
king  («),  and  the  oflence  should  be  laid  against  the  peace 
of  both. 

But,  Uiirdiy,  if  in  that  case  the  erection  had  been  wade 
mere  inducement,  and  the  continuance  of  the  nuisance  bad 

'  formed  the  gist  of  the  indictment,  the  conclasion,  contra 
pacem  regis  none,  would  have  been  good  (o). 

If  an  indictment  be  found  against  a  man  for  an  offence, 
laid  contra  pacertt  domini  regis  nunc,  he  may  be  arraigned 
upon  that  indictment  after  the  demise  of  the  king ;  for  the 
indictment  is  not  discontinued  by  the  demise  of  the  kii^, 
though  in  some  instances  process  is  {p). 

With  respect  to  the  averment,  that  the  oflfeoce  whb 
committed  in  contemptum  regis,  the  only  authority  for  it 
appears  to  be  a  solitary  dictum  in  tbe  year  book,  4  H.  6. 
pi.  7.  which  seems  to  admit  that  the  averment  is  neces- 
saiy  in  an  indictment  on  a  statute. 

The  averment  contra  coronam  et  dignitatem  is  used  In 

(0  3  Butt.  1901.  (o)  lb. 

(m)  Cro.  J. 377.  2  Hale,  189.  (p)    7  Cp.  Rep.  30,  31.    2 

(n)  Sir  J.Winter'scaie,  Yel.  Hale,  189.     Vin.  Ab.  tit.  Ind. 

66.     2  Hale,  189.  H.  10.  pi.  5.    Dalt.  c.  184. 
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many  precedents  [q),  but  there  does  not  appear  to  be  any 
decision  in  which  they  have  been  deemed  essential  to  an 
indictnienty  and  in  Hoi  brook's  case  it  was  adjudged  that 
an  iDdictment  for  a  riot  was  good  without  them  (r). 

Although  every  count  of  an  indictment  professes  to  con- 
tain a  description  of  a  distinct  offence,  and  therefore  it  is 
proper  to  add  to  each  a  separate  conclusion ;  yet  since,  in 
many  precedents,  each  of  which  comprises  a  number  of 
offences,  there  is  no  more  than  a  general  conclusion,  such 
a  conclusion  appears  to  be  sufficient  [s]. 

In  a  conviction  for  deer-stealing,  several  offences  were 
laid  to  have  been  committed  on  different  days,  and  it  was 
holdcD,  that  the  general  averment  Ulicite  occidit  applied  to 
alL 

(9)  Uott  of  the  precedentfl  of  (s)'R.  v.  Speech,  Ld.  Ray. 
indictments  in  Coke's  Ent.  and  583.  and  see  jR.  v.  Broughton, 
Tremaine's  Ent.  conclude  so.        Trem.  111.    lb.  227.  248.  45. 

(r)  2  Roll.  Ab.  82.    2  Hale, 
U8. 


I*  *2 


2t2 


CHAP.  XII. 


Indictments  founded  upon  Statutee. 

I.    Recital  of  the  Statute  and  Effect  af  a  Variance, 

p.  200. 
IL    Description  of  the  Offence r-^lst  in  Reference  to  the 
Circumstances  mentioned  in  the  Purview^  p.  906; 
and  2dly.  in  Reference  to  the  Language  of  the  Sta- 
tute, p.  911. 
Ill*  Conclusion  against  the  Form  of  the  Statute,  p.  315. 


In  describing  the  atermeqts  essential  to  indictmentd, 
according  to  the  division  which  was  proposed,  no  distiDC- 
tion  has  been  made  between  those  which  are  framed  upoa 
the  common  law  definition  of  an  offence,  and  those  founded 
upon  the  purview  of  a  prohibitory  statute.  Neither,  with 
propriety,  can  any  distinction  be  made  as  to  the  degree  of 
particularity  and  precision  essential  to  the  description  of 
the  two  classes  of  offences;  for  a  statute,  in  general,  merely 
defines  the  offence,  without  prescribing  the  technical  lan- 
guage in  which  a  charge  of  thatofience  is  to  be  expressed 
on  the  face  of  the  indictment;  and  in  principle,  the  same 
degree  of  certainty  is  requisite  in  the  description  of  both 
statutable  and  common  law  offences,  for,  though  the  defi- 
nitions are  of  different  origin,  whatever  particularity  is 
useful  and  necessary  in  the  one  case,  must  be  equally  so 
in  the  other* 

Many  instances  have  already  been  cited  which  prove 
that  a  description,  closely  following  the  words  of  the  sta* 
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tate,  is  not  m  itself  sufficiently  minute  and  specific  As 
where  the  indictment  is  founded|  on  the  stat  33  H.  8. 
against  obtaining  money  by  means  of  false  tokens,  or  ifj;)on 
the  Stat  30  6.  £.  c  24.  against  obtaining  money  or  goods 
by  false  pretences. 

In  these  and  numerous  other  instances,  it  has  been 
holden  to  be  necessary  to  specify  the  false  tokens,  the 
fidse  pretences,  and  other  means  by  which  the  offence  has 
been  committed,  upon  the  face  of  the  record  (a). 

It  may,  therefore,  be  assumed  that  there  is  no  difference 
between  common  law  and  statutable  offences,  as  far  as 
regards  the  general  rules,  according  to  which  the  ex- 
panded description  of  the  offence  should  be  expressed 
upon  the  record,  except,  indeed,  in  those  instances  (and 
the  exception  confirms  the  observation)  where  the  legisla- 
ture has  peremptorily  directed  that  some  general  form  of 
words  shall  be  used. 

Iq  convictions  indeed.  Lord  Holt  held  it  to  be  sufficient 
to  pursue  the  words  of  the  statutes  on  which  they  are 
founded  (6);  but  the  contrary  has  frequently  been  decided 
»ince(c). 

But  though  the  same  general  rules  apply  to  the  descrip- 
tion  of  both  statutory  and  common  law  offences,  there 
are  some  observations  and  technical  rules  peculiar  to  the 
former,  which  it  will  be  proper  to  consider. 

Where  the  statute  is  of  a  public  nature,  the  court  is 
bound  [d]  to  take  notice  of  it ;  and,  therefore,  such  a  sta- 
tute ought  never  to  be  specially  pleaded,  since,  by  plead- 

« 

(a)  See  chap.  7.  victions.    Chapman's  case,  ib. 

(I)  Ld.  Ray.  583.  42.     2  East,  340. 

(c)  See  iZ.    T.   Pmnherton,  (d)  Dyer,  155. 346.    5H.7. 

Bun.  679. 1037.    2  Haw.  c.  25.  17.    6  Mod.  140.    Cro.  Eliz. 

1.  111.    Mallinson's  case,  2  187.  236. 
Burr.  679.    Boscawea  on  Con- 
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ing  it,  the  .danger  of  a  material  and  fatal  tariance  {e)  is  in- 
curred. 

But  a  private  statute^  if  indicted  upon,  must  be  pleaded, 
and  a  mis-recital,  if  shewn  to  the  court  in  a  proper  man- 
ner, will  be  fatal  (/);  and,  therefore,  it  becomes  neces- 
sary to  consider  with  what  degree  of  accuracy  it  is  neces- 
sary to  set  forth  a  private  statute.  This  kind  of  certainty 
relates  to  the  time  and  place  of  making  the  statute,  its 
title,  or  to  the  purview  of  the  statute  on  ^hich  the  indict- 
ment is  founded. 

In  the  first  place,  it  has  been  adjudged  that  the  total 
omission  of  the  day  on  which  the  parliament  was  Iiolden, 
is  no  fault  in  the  recital  of  a  statute  (g) ;  and,  therefore,  it 
is  better  to  omit  the  day,  for  the  purpose  of  avoiding  a 
mis-recital,  which  would  be  fatal. 

Thus,  if  a  parliament  was  first  holden  on  the  28th  di^ 
of  April,  in  the  32d  year  of  Henry  the  eighth,  and  after- 
wards holden  on  the  12th  day  of  April  in  the  next  yfear, 
and  a  statute,  then  made,  be  recited  as  made  at  a  parlia^ 
ment  holden  on  the  28th  of  April,  in  the  32d  year,  tiie  va- 
riance would  be  fatal  (A). 

So  if  parliament  be  summoned  for  the  23d,  and  after- 
wards  be  prorogued  to  the  25th,  it  would  be  a  mis-recital 
to  describe  it  as  of  the  23d  (e). 

So,  in  some  cases,  an  averment  that  a  parliament  was 


« 


(e)  Bac.  Ab.  Ind.  H.  2 
Haw.  c.  25.  s.  100.  Plow.  79. 
83.  84.  Cro.  Eliz.  236.  245. 
4  Co.  48.  1  Roll.  50.  Cro. 
Car.  135.  2  Hale,  172.  1 
Jones,  194. 

if)  4  Co.  3.     Sid.  356. 

(g)  2  Haw.  c.  25.  s.  1*04. 
Dy.  203. 


(h)  Plow.  79.  83.  84.  Cro. 
Car.  136.  232.  3  Keb.  468. 
2  Jones,  50.  Hob.  310.  Cfo. 
J.  139.  Cro.  Eliz.  245.  2Buls. 
53.  1T.R.224.  2t.R.654. 
Cowp.  674. 

(t)  flac.  Ab.  tit.  Ind.  a  S. 
2  Haw.  c.  25.  s.  104. 


holden  in  a  year  when  it  sat  by  prorogation^  has  been  con- 
sidered to  be  fatal  (/c)* 

Bi^t  in  other  cases  mistakes  of  the  latter  description 
have  been  holden  to  be  cured  by  the  constant  course  of 
precedents  (/). 

A  repugnancy  in  setting  forth  the  time  when  the  par- 
liament was  holden,  is  fatal,  as  if  a  stat^te  be  re9ited 
as  made  on  such  a  day,  in  the  1st  and  2d  years  of  the 
king  (m). 

And,  lastly,  a  misdescription  of  the  time  when  the  sta* 
tute  b^an  to  operate,  has  often  been  holden  fatal,  as  if  the 
indictment  should  recite,  that  the  statute  commenced  at 
the  time  of  making,  when  in  &ct  its  operation  was  to  com* 
mence  upon  a  day  certain,  afterwards  (n). 

But  by  the  stat  3  G.  33.  c.  13*  it  is  enacted,  that  the 
day,  mouth,  and  year  of  passing  a  statute,  and  of  its  receiv- 
iog  the  royal  assent,  are  to  be  indorsed  upon  it,  and  to  be 
deemed  the  date  of  its  commencement,  unless  the  contrary 
beexpieaaed. 

It  has  been  said  that  an  indictment  was,  in  one  instance, 
discharged  for  not  averring  the  county  in  which  the  parlia- 
ment was  holden,  but  no  reason  is  given  for  the  opinion ; 
and  as  it  is  not  essential  to  all^e  the  time  of  holding  the 
'  parliament  (o),  probably  an  omission  of  the  place  would 
not  be  deemed  material. 

But  a.  mis-recital  of  the  place  will  vitiate  the  indict- 
ment (p). 

With  respect  to  the  iiiU  and  preamble  of  an  act,  neither 

(ft)   Cro.    Jae.    111.    139.  (m)  2  Haw.  c.  25.  s.  104. 

Lntw.  140.     4  Ins.    27.      1  Moore,  302. 

Brown,  100.    Yel.  127.   Dyer^  (n)  ?  Haw.  c.  25.  s.  106. 

95.171.    Skmner.  110.  111.  (o)  2  Haw.  c.  25.  s.  104. 

(0  Yel.   127.     2  Ktb.  34.  Dyer,  203. 

Dyer,  171.  (p)  lb.  Cro.  Eliz.  853. 
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need  be  set  fortb,  for  neither  of  them  is  part  of  the  law: 
the  title  is  the  mere  name  or  description  given  by  the 
makers,  and  the  preamble  is  no  part  of  the  statute  itseir, 
though  it  generally  contains  the  motiresor  iDducements 
for  enacting  the  statute  [q). 

But  liord  Holt  was  of  opinion,  that  if  a  party  undertook 
to  set  out  the  title,  he  was  bound  by  it;  so  that  if  he 
pleaded  the  statute 'in  justificatioi^  and  could  not  produce 
one  so  entitled,  his  plea  failed ;  that  as  to  the  saying  of 
Lord  Hale  (r),  it  was  said  hastily,  if  at  all,  and  that,  not- 
withstanding his  veneration  for  him,  he  could  not  agree 
with  him  [t). 

In  Parker's  case  (()  it  was  holden,  by  three  judges 
against  the  opinion  of  Hobart,  that  the  substitution  of  the 
word  indieari  for  indictari,  in  the  recital  of  the  preamble 
of  the  statute  of  hue  and  cry,  in  a  writ  grounded  upon  it, 
was  fatal ;  but,  in  an  action  on  that  statute,  though  the 
declaration,  in  reciting  the  preamble,  substituted  the  words, 
"  burning  of  houset,"  for  the  word  "  arson,"  the  plaintiff 
had  judgment  [u). 

Next,  as  to  the  recital  of  the  purview. 

It  appears  clear,  that  if  any  material  part  be  omitted  or 
mis-recited,  the  indictment  will  be  bad,  because  it  will 
judicially  appear  to  the  court  that  the  foundation  is  Ticious 
upon  which  the  charge  professes  to  be  grounded  [x). 

And,  therefore,  if  ei  {y)  be  substituted  for  forti  manu,'m 

(/)]  Holt.  662.  (()  Hutt.  26.    3  Keb.  648. 

(r)  Hard.  324.    Hoh.  662.  662. 

W  Salt.  609.    6  Mod.  62.  (u)  See  3  Keb.  647.  661. 

Hard.  324.   Hutt  56.  Mifflrv.  662.    2  Jones,  51. 

WUkim,  6  Mod.  62.    3  Salk.  (r)  1  Ld.  Ray.  382.    Bo^ 

331.     Holt,   662.     CAonee   ».  v.  H^ttefter.  Doug .  97.  2  Mod. 

AdaiM,  contra,  Hil.  7.  W.  3.  99.    Cro.  Car.  S22.  232.    2 

Roll.  868.  Haw.  c.  25.  a.  101.    . 

(y)CT0.'BUz.93.  2Buls.a58. 
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an  indictment  prohibiting  entries /cirft  maitti;  nuncia  for 
mendacia  in  an  indictment  under  the  statutes  of  scanda- 
lum  magnatum  (z),  the  indictment  will  be  bad  (a). 

But  if  such  a  mistake  be  made  in  reciting  a  public  sta- 
tute, it  seems  the  defect  will  not  be  fatal,  unless  the  in- 
dictment conclude  against  the  form  of  the  said  statute  {b); 
for  if  it  conclude  against  the  form  of  the  statute  in  such 
cm  made  and  provided,  the  mis-recital  will  be  rejected 
as  surplusage,  and  the  court  will  give  judgment  upon  that 
Btatote  which  warrants  it  \c).  But  where  the  indictment 
is  founded  upon  a  private  statute,  such  a  defect  will  not 
be  cured  by  a  general  conclusion  (d). 

It  seems  to  be  a  general  and  established  rule,  that  a  va- 
riance which  does  not  alter  the  sense  of  a  material  part  of 
the  statute,  will  not  avoid  the  indictment  Thus,  it  has 
been  holden  that  the  sea  of  Rome  for  see  of  Rome,  in  the 
recital  of  an  oath  prescribed  by  a  statute,— I  do  declare  in 
conscience  instead  of  I  do  declare!  in  my  conscience, — tna<^ 
licionsly  and  contemptuously  for  maliciously  or  contemp- 
tuously, were  not  fiital  variances  (e). 

So,  under  the  stat  12  R.  2.  de  scandalis  magnatum,  it 
has  been  holden,  that  the  prohibitory  words,  **  none  shall 
clevise,  speak,  or  tell,  any  false  news,  lies,  or  other  such 
ftlse  things,"  &c.  were  material  words,  and  that  a  variance 

(z)  4  Co,  12.  13.    Cro.Car.  acts  of  parliament,  unless  nui 

135.    2  Haw.  c.  25.  s.  101.  tier  record  be  pleaded,  except 

(a)  See  also  Cro.  Eliz.  236.  as  to  the  commencement,  pro- 

Cio.  J.  362.  rogation,  &c.  1  Lev.  206.  Doi^. 

m  Baycev.  JFhitaker,  D<Aig.  97.   1  Lord  Ray.  318.    1  Salk. 

S4.   FoBt372.     Str.'214.  330. 

W  2   Haw.  c.  25.  s.  104.         («)  Cro.  Car.  135. 1S6.  Pal. 

2  Hale,  173.  565.  1  Jon.  194.  Bunow,999. 

{^  The  court  will  not  take  2  Haw.  c.  25.  s.  102. 
notice  of  mis^recitals  of  private 
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in  reciting  tbe  subsequei^  words  "wbereof  discord,  oi 
».tiy  ^oder  might  arise  within  the  said  realm,  was  not  ma* 
terial  (/). 

La  tb«  older  reporters^  nuny  cases  are  to  be  found, 
where  triflisg  Tariationa  from  the  purview  of  the  statute 
tiBve  been  considereil  to  be  fatal. 

Such  as  tbe  substitution  of  astism  nova  dustisiiia  for 
oMiiiam  Hocuc  ditseisiihe  [g]. 

Or  (k)  expelled  and  disseised  for  expelled  or  dineind, 
or  admititrtt  et  forisfaceret  for  amitteret  ti  fatiMface- 
ret"  (i). 

Yet  it  seems  questionable  whether  theaewet^  now  bQ 
considered  as  authorities,  since  the  oourts  have  relaxed 
much  ID  later  tiews  from  tbe  strictoesa  which  fonoeriy 
prerailed  (it). 

And  tilte  rule  now  teems  to  be,  that  if  tbe  nrianoe  eon- 
Mt  in  tiie  omissiou,  iatroduction,  or  alteration  of  words, 
purely  superfluous  and  unnecessaiy,  it  will  not  be  mate- 
hrI  if  tbe  sense  be  complete  independently  of  such  vari> 
aoce  (/),  unlets  indeed  the  altetttion  render  tbe  whole  lA- 
ptignant  to  the  intent  of  tbe  statute,  for  there,  it  is  said, 
tfie  superfluous  words  cannot  be  rejected;  as,  where  tbe 
v4rd8,  whoever  shall  do  the  same  shall  incur  the  pein,  &c 
are  thus  recitedr  whoever  shall  do  the  contrary  shall  incur 
the  pain,  &c.  (m). 
\\,  Having  thus  considered  bow  far  it  is  necessary,  in 


.  (/•)    Cro.    Car.   135.    136.  Cro.  Eliz.   96.  307.    3   I^eb. 

Pal.  565.    l.JtiD.194.     Dgr-  (162. 

row,  899.     2  Haw.  c.  25.  ».  (0  Cro.  J.  133. 

1Q3.  (A)  3  Haw.  c.  25.  s.  108. 

(y)  2  H»ir.  c.  26.  ».  108,  {I)  See  2  Haw.  c.  25.  •.  109. 

(A)  Cro.  Eliz,  6d7.   Sef!»l>o         (*>)  2  Ha?,  c.  25.  a.  106. 
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an  indictmcftit  upon  a  statute,  to  set  forth  the  authority 
upon  which  it  is  founded,  it  i»  next  to  be  seen  how  the 
offence  is  to  be  described. 

1st  In  reference  to  the  circumstances  mentioned  in  the 
statute. 

SBdly,  In  relatioti  to  the  language  used  by  the  Icgisla-* 
tore. 

In  the  first  placfe,  all  the  authorities  concur  in  asserting^ 
that  all  the  circuhnstioices  contained  in  the  statutable  defi« 
nition  <rf  the  offence  must  be  set  out  on  the  recofd. 

Lord  Hale  lys,  *' those  circumstances  mentioned  in: 
die  statute  to  make  up  the  offence,  dhall  not  be  supplied 
by  the  general  conclusion.'*  (n) 

**  The  indictment,'*  says  Slaundforie  (oK  "  must  set 
forth  the  offence  in  such  mankier  as  it  ia  ei^presaed  in  the 
statute,  otherwise  the  offender  shall  have  his  clergy." 

So  Mr.  Justice  Fosttr-^**  It  is  a  general  rule,  that  all 
indictments  on  penal  statutes,  espeoially  tho  OQOdt  penal, 
must  pursue  the  statute  so  as  to  bring  the  party  pfeoisely 
within  it,  and  this  rule  holds,  as  well  with  respect  to  sta^ 
tutes  which  take  away  clergy  from  felonies  at  comtoon 
kw,a8  to  statutes  creating  new  felonies*'  (p). 

And  again  the  same  learned  judge  obseryed-— **  Cases 
might  be  cited  without  number,  which  turn  upd&  this  gOr 
oerai  principle,  that  indictments  upon  penal  statutes  must 
strictly  pursue  the  statute*'  (q). 

And,  therefore,  a  man  (r)  indicted  of  robbefy,  in  qud" 
(iom  eja  tegid  pedestri  dueente  de  London  ad  Islington, 

{n)  2  Hale,  170.  See  also         t?)  Fo8t.424. 

Hale,  517, 525, 535.  Brooke's  (r)  38  H.  8.  Moore,  n.  16. 
case,  Hard.  20.  p.  5. 

(o)  Fo.  130,  b.  {*)  23  H.  8.  c.  1. 

(p)  Fost,  423. 
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had  bis  ciergy,  for  the  words  of  the  («}  statute  are  "  for 

robbery  in  or  near  the  highway,  he  shall  be  ousted  of  his 
clergy."  and  therefore  the  indictment  and  conviction  must 
be  of  a  robbery  in  ttlpropi  altam  viam  regiam  (t). 

So  an  indictment  in  a  praemunire,  for  aiding  one  bdog 
a  principal  maintainer  of  the  see  of  Rome  against  die 
fonn\of  the  statute,  the  words  being  omitted,  "  to  tbe 
intent  to  set  forth  the  authority,  &c."  which  were  part  of 
the  qualificatioa  of  the  offence  contained  in  the  statnt^ 
was  holdcD  to  be  insufficient  and  not  aided  by  the  C(»ichi< 
sion(M).  ^  "^ 

An  iDdictment  under  the  stat  7  O.  S.  c.  21.  stated,  that 
the  defendant  in  and  upon  one  A.  Oillapie,  unlawfully, 
maliciously,  and  feloniously,  did  make  an  assault;  and 
him  the  said  A.  6.  then  and  there  unlawfully  and  mal^ 
ciously  did  menace,  by  then  and  there  threatening  and 
menacing  to  blow  the  said  A.  G.'s  brains  out,  with  a  fe- 
lonious intent,  the  monies  of  the  said  A.  G.  from  the  per- 
son and  against  the  will  of  him  the  said  A>  G,  feloniously 
to  steal,  &C. 

The  statute  enacts,  that  if  any  person  shall,  with  any 
offensive  weapon  or  instrument,  unlawfully  and  malici- 
pusly  assault,  or  shall  by  menaces,  or  in  any  forcible  or 
violent  fflanneF,  demand  any  mon^,  goods,  or  chattels, 
from  any  peiaon  or  persons,  with  a  fel(Huous  intent  to  rob 
or  commit  robbeiy,  &c.  then-,  &c. 

The  judges  were  of  opinion,  that  the  indictment  was 
'  insufficient  in  not  having  stated,  that  the  assault  was 
made  with  an  offensive  weapon,  or  that  any  demand  was 
made;  and  that,  therefore,  no  judgment  could  be  given 
on  it,  for  that  it  is  necessary  in  point  of  law,  that  an  in- 
dictment   on  any  particular  act  of  parliament  should 

(«)  23  B.  8.  c.  ].  (»)  Dyer,  363.  2  Hide.  193. 

(t)  1  Hale,  535. 
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strictly  follow  the  words  of  the  act,  and  that  the  court 
cannot  supply  from  any  other  circumstances  a-  sufficient 
description  of  the  offence  (j^* 

And  the  same  rule  applies  with  equal  or  greater  force 

to  the  pleading  in  convictions;   as  where  a  conviction 

charged  the  defendant  with  killing  deer  in  a  certain  place 

where  they  have  been  usually  kept,  without  saying  in* 

closed  place  iy) ;  or  with  unlawfully  killing  fish,  omitting 

to  add,  "  toithout  tfie  consent  of  the  owner  of  the  water*'  {z); 

or  with  insuring  a  ticket  in  the  lottery,  without  saying 

*'  in  the  state  lottery*'  (a) ;   or  with  having  a  gun  in  his 

house,  where  the  wordft  of  the  statute  are,  *'  use  to  keep  in 

his  or  her  house"  (&). 

By  3  &  4  W.  &  M.  c.  1.  if  a  man  be  indicted  of  stealing 
any  goods  or  chattels,  he  shall  be  excluded  from  the  be- 
nefit of  clergy ,  if  it  appear  upon  evidence  or  examination 
before  the  justices,  that  the  said  goods  or  chattels  were 
taken  by  robbery  or  burglary,  or  in  any  other  manner,  in 
any  other  county,  whereof  if  such  person  had  been  con- 
victed by  a  jury  of  the  said  other  county,  he  or  they  are 
excluded  by  virtue  of  this  or  any  other  act  from  having 
the  beneBt  of  his  or  their  clergy  (c). 

It  is  not  necessary  [d)  under  this  statute  to  make  any 
entiy  upon  the  record,  that  it  appears  by  such  evidence  or 
examination  that  the  felony  was  originally  commenced  in 
a  different  county,  and  was  of  such  a  nature  that  the  of- 
fender could  not  have  his  clergy ;  but  it  is  usual  to  write 

(z)  R.  V.  Jackson  and  jRan-  (h)  1  Show.  48. 

daU,  Leach,  303.    See  also  2  (c)  See  also  25  H.  8.  c.  3. 

Ifai^  J89, 19a  and  5  &  6  Ed.  6.  c^  10. 

'  /.d.  Ray.  791.  {d)  And  114.     1  Htle,  518. 


1  T.  R.  22.    R.  V.  Tr9*     776. 


^    2  Burr.  679.  2  Haw,  c.  33.  ■.  82.  £•  F.  C. 
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io  the  raargeat  of  the  indictment,  that  it  is  for  a  robbeiy, 
&c.  in  another  county  [e). 

But  it  has  been  holden,  that  the  offence  laid  in  the  in- 
dictment and  proved,  must  be  one  in  which  the  offender 
stands  in  lieed  of  cler;g;y  :  for  otherwise,  having  no  need  to 
demand  clergy,  he  cannot  be  hurt  by  bdng  excluded 
from  it. 

So  that  if  he  be  indicted  of  petit  larciny,  he  is  not 
ousted  of  clergy,  though  the  goods  be  proved  to  have 
beea  burglariously  stolen  by  the  offender  in  the  foreign 
county  (J). 

It  has  already  been  considered,  how  far  it  is  necessary 
to  bring  the  defendant  within  any  mere  negative  descrip- 
tion contained  in  a  statute  [g]. 

With  respect  to  provisos  and  exceptions,  the  rule  is 
clearly  laid  down  by  Lord  Hale,  "  Where  an  offence  is 
made  felony,  or  otherwise  punishable  by  act  of  parlia- 
ment, though  the  indictment  must  take  in  the  circum- 
stances which,  in  Me  body  of  the  act,  make  up  the  offence, 
yet  if,  by  proviso  in  the  same  statute,  or  by  any  subsequent 
tiatute,  some  cases  or  circumstances  are  excepted  out  of 
the  act,  the  indictment  need  not  mention  them,  and  c|ua- 
lify  the  offence  so  as  to  exempt  it  out  of  the  proviso :  but 
the  party  shall  have  Uie  b«iefit  of  the  proviso  by  pleading 
not  guilty,  and  in  the  same  manner  shall  have  advantage 
of  the  subsequent  statute  to  excuse  him  by  virtue  of  that 
statute  (A).  And  this  has  been  adjudged  even  in  cases 
where  the  proviso  is  noticed  in  the  purview  of  thesta. 

(<)  Semble,     it    should    be  (3)  Vide  supra,  159. 

made    to    appear  by   way  of  '     (A)  2  Hale,   170.     Popham, 

eounterplea.  .93, 94.     1  Jonc»,  157.     I  Lev. 

(/)  Moot,  550.  1  liajc,  53(5.  2R. 
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tute  (i);  in  a  convictien  (k)  it  has  been  holden  necessaiy 
to  notice  the  provisos  of  the  statute ;  yet  even  there  if 
the  benefit  be  given  by  a  proviso  subsequent  to  the  enact- 
ing clause,  it  is  unnecessary  to  notice  it  (/). 

It  has  been  said,  that  if  the  statute,  whereon  an  indict- 
ment is  founded,  be  particularly  recited,  the  general  con- 
clusion contra  formam  statuli,  after  the  allegation  of  the 
iact,  will  supply  an  omission  in  it  of  a  circumstance  men- 
tioned in  the  statute,  which  omission  would  otherwise 
have  been  fatal ;  for  that  since  the  statute  is  particularly 
recited,  and  the  defendant  is  charged  with  having  com- 
mitted the  offence  against  the  form  of  it,  and  it  is  impos- 
sible that  he  could  have  so  done,  if  any  circumstance  ex- 
pressly required  by  the  statute  had  been  wanting,  the  of- 
fence may  be  said  to  be  as  fully  set  forth  in  the  very  words 
of  the  statute,  as  if  such  words  had  been  repeated  in  the 
allegation  of  the  offence  (m]. 

But  this  reasoning  appears  to  be  defective ;  for  if  the 
omission  of  one  material  circumstance  could  be  supplied 
by  the  recital^  why  might  not  the  omission  of  a  second, 
and  where  could  the  line  be  drawn  ?  the  principle  once 
admitted,  would  lead  to  the  conclusion,  that  an  indictment 
would  be  sufficient  which  barely  recited  the  statute,  and 
then  averred  that  the  defendant  at  such  a  time  and  place 
transgressed  it 

It  would  also  be  left  to  the  jury  to  say,  whether  the 
fact  omitted  on  the  record,  but  proved  in  evidence  was  a 
fact  the  doing  of  which  could  be  an  ingredient  in  the  of- 
fence, which  is  a  pure  matter  of  law  and  ought  to  appear 
judicially  to  the  court.    And  besides  this,  there  could  be 

W  Popham,  93,  94.  2  Haw.  (/)  2  Str.  1101. 

c.  25.  s.  113.  (m)  Savil,  33.    2  Roll.  227. 

(*)  2  Haw.  c.  25.  s.  113.  2  Haw.  c.  25.  s.  114.  Roll.  81. 

Dong.*53l.  contra. 
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no  averment  of  time  and  place  annexed  to  the  circum- 
stance omitted.  Now,  if  the  circumstance  had  been 
averred,  it  must  have  been  averred  with  time  and  place ; 
and  if  the  omission  of  time  and  place  to  the  averment 
would  have  vitiated  the  indictment,  it  can  scacely  be  con- 
tended, that  the  omission  of  the  averment  altogether  would 
improve  the  indictment 

Where  the  prohibiting  statute  is  recent,  it  is  usual  to 
allege  expressly,  that  the  offence  was  committed  after  the 
making  of  the  statute ;  but  where  the  statute  is  not  recent, 
this  averment  is  unnecessary  (n).  Where  a  particular 
time  is  limited  for  the  prosecution,  it  should  appear,  on  the 
face  of  the  indictment  or  conviction,  that  the  prosecution 
was  commenced  within  the  time,  but  a  special  averment 
is  not  necessary  (o). 

Where  several  circumstances  are  mentioned  disjunc- 
tively in  a  statute,  any  one  of  which  is  sufficient  to  oust 
the  offender  of  his  clergy,  it  is  sufHcient  to  charge  the  de- 
fendant disjunctively  in  the  indictment  Thus,  it  was 
bolden  to  be  sufficient,  in  an  indictment  for  a  highway  rob- 
bery, to  aver  in  the  words  of  the  statute,  that  it  was  com- 
mitted in  or  near  the  highway ;  because,  as  has  been  said, 
the  words  are  only  descriptive  of  the  manner,  [p). 

2dly.  As  to  the  terms  and  phrases  used  in  the  statute. 
The  general    rule  is,    that   the    defendant  must  be 
brought  within  all  the  material  words  of  the  statute;  for 
many  of  these  have  been  holden  to  be  so  peculiarly  de- 


(n)  1  Saund.     1  Burr.  366. 

(o)  2  East,  333. 

(p)  1  Hale,  535.  It  is  not 
necessary  now  to  allege,  that 
the  robbery  was  committed  in 
or  near   an    highway,    since 


clergy  is  ousted  generally ;  and 
if  the  averment  be  made,  a  va- 
riance from  it  will  not  be  fatal. 
Wardle's  case,  East,  E.  F.  C 
785.    P^*8  case,  ib. 
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idnptive  of  the  offence^  that  they  cannot  be  diipeoaed 
with  (9). 

And  this  rule  applies  equally  to  offences  created  by  a 
ftatute  and  to  common  law  offences,  for  which  the  of- 
fenders are  by  a  statute  either  subjected  to  a  new  puo 
nisliBtent  or  deprived  of  a  common  law  benefit;  in  the 
fsmer  case,  if  such  a  material  word  be  omitted,  the  o^ 
fender  cannot  be  punished  at  all;  in  the  latter,  he  is  lia- 
ble to  the  common  law  penalty  only. 

For  example,  in  an  indictment  for  perjury  under  the 
itat  5  Eliz.  c.  9.  the  word  wUfuily  is  essential,  and  must 
be  inserted^  beeanlse  the  ^vxml  wilful  in  the  statute  is  a 
nmtertttl  description;  but  in  an  indictment  at  common 
hvr,  and  not  on  the  statute, .  the  words,  falsely,  mali- 
ciously, wickedly,  and  corruptly,  imply  that  the  offence 
was  committed  wilfully^  so  that  an  indictment  at  common 
law  would  be  good  without  such  an  allegation  [t). 

An  indictment  {s)  under  the  Black  Act  stated,  that 
tbe  defendant  with  a  certain  pistol,  &c.  did  unlawfully, 
maliciously,  and  feloniously  shoot  at  one  A.  B. 

The  words  of  the  statute  are,  ^'  If  any  person  or  persons 
tbatt  wilfully  and  maliciocrsly  shoot,  &c."  The  question 
lor  the  judges  was,  whether  the  indictment  was  not  de- 
fective tor  having  omitted  the  'word  wilfully* 

Accordmg  to  the  report  of  this  case,  the  point  was 
macb  debated;  some  of  the  judges  thought,  that  the 
word  mlful  was  implied  in  the  word  malicious;  but  a 
gnat  majority,  were  clearly  of  opinion^  that  as  the  legis- 

\q)  Fost.  424^  Cto.  J.  607.  {s)  R.  v.  Davis,  Leach,  556. 

Stowe*t  ease.  .  See  also  Emmot  v.  Faluiood^ 

(r)  JL  V.  Coar,   Leach,   82.  1  And.  49.     HinUm  v.  RAJfty^ 

See  HetL  12.    Cm.  Eliz.  147.  3 Mod. 35. Foster* s case,  UCo. 

^1.  2  Hii\e,  187.  Show.  190.  58.  R.  ^.RjBmiuad^  5 T.  IL  17(X 

3  Ijw.  167.  R.  V.  JttAcj,  8  T.  R.  p36.. 
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latttfe  htd,  by  the  ipeciiil  {Kwiffg:iif  the  act,  utedbotk 
the  woeds  wUfutty  afid  mlicioiis,  they  matt  be  under- 
itood  ite  a  deacriptionf  of  the  oflResoe;  and  tiiat  tiie  0m»* 
lion  in  the  indictineiit  befoie  them  was  fiUal  to  itsyilt- 

So  neoemaiy  has  it  been  deemed  to  poiaae  pieciady 
Hhe  laaguage  of  the  statute,  that  the  indictmenls  againt 
the  regicjdei^  alledged  the  compassing  and  imaginiagof 
the  king's  death  as  the  treason,  in  the  terms  of  the  star 
tute,  tad  merely  altedged  the  actual  destruction  of  the 
king  as  the  OTert  act  (u). 

In  some  instances,  however,  the  use  of  the  identical 
words  used  by  the  l^islature  has  been  dispensed  with, 
and  their  place  holden  to  be  supplied  by  expressions 
deoned  to  be  equivalent  .Thus  it  has  been  holdeii,that 
the  words  "wilful  murder*'  might  be  supplied  by  laying 
the  killing  to  be  of  malice  aforethought  So  in  Lodowick 
▼•  GreffiTs  case(x)  it  was  holden,  that  the  words  of  the  in- 
dictmeiit,  "excite,  move,  and  procure,''  were,  equivalent 
to  the  words  of  the  statute  (y),  "  counsel,  hire,  or  com- 
mand." 

And  in  a  proceeding  founded  upon  a  remedial  statute, 
it  haabeen  holden  to  be  unnecessary  to  follow  the  words 
of  the  statute  so  precisely  as  in  an  indictment  (a). 

In  Mn  Justice  Fosters  report  of  the  case  of  the  King 
lr.  M*Dafiiel  and  others,  he  says,  in  the  case  cited  (a),  the 


(f)  See  also  1  Show.  190. 
11  Co.  d8.  2  Hale,  192.  2 
Hfcw.  c.  95.  s.  110.  Cro.Eliz. 
147.  201.  Ana.  49.  Dyer,  363. 
a  fiurr.  679.  6  T.  R.  170. 
2  Leon.  211.  Hale,  517. 525. 
S35.  2  Hide,  396.  Haid.^1. 
8T.B.6S& 


(«)  Kel.  8.1  Halt,  107.119. 
167.  Post:  193.  196*.  3  Im.  12. 

(x)  And.  195. 

(y)  4ac5Ph.l^M.c.4. 

(s)  2  Bl.  R.  842.  3Wi]f. 
318.    3  East  244. 

(a)  1  And.  IM. 
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was  hdklen  to  be  efficient,  though  the  woalf 
^the  statute  of  Ph.  &  M«  were  not  piirsaed ;  tb^  wordi^ 
exciiaoitt  motU^  ei  procuravit^  being  deemed  tantamount 
to  the  words  of  the  statute,  '^oounsel,  hire,  or  oonw 
inand(6)«'* 

V I  take  this  to  be  good  law,  though  I  confess  it  is  the 
only  precedent  I  have  met  with  where  the  words  of  th» 
ctatute  have  been  totally  dropped ;  and  I  the  rather  in<* 
cline  to  this  opinion,  because  I  observe  that  the  ^gisla- 
ture;  in  statutes  made  from  time  to  time  concerning  ao^ 
cesaories  belEbre  the  fact,  hath  not  confined  itself  to  any 
certain  mode  Of  expression,  bat  hath  raliier  chosen  t9 
mafce^  nee  of  a  variety  of  words,  all  teminattng  in  the 
flame  geaeral  idea." 

Alt  if  the  words  of  the  statute  may  be  abandoned  in 
describing  an  accessory  bef<Kethe  &ct,  and  onn  besupr 
plied  by  equivalent  woid%  there  aeema  to  be  no  suHi-> 
cient  reason,  why  the  doctrine  of  substitution  should  not 
extend  to  other  cases. 

Tbe  reasoning  used  by  Mr.  Justice  Foster  seems  car*, 
ried  a  gfesit  length,  and  to  support  it,  two  steps  are  ne- 
cessary :  first,  the  words  of  a  whole  class  of  statutes  are 
construed  to  be  descriptive  of  an  accessory  before  the 
fiict;  and,  secondly,  it  must  be  contended,  that  such  an 
acceasoiy  may  be  described  in  the  language  of  the  com- 
mon  kwr,  without  reference  to  the  terms  of  the  statute. 
It  i^ipears,  indeed,  ihat  the  part  of  the  report,  from  which 
tbe  abote  extract  is  taken,  was  not  delivered  in  court; 
so  that  the  dictam  which  has  been*  cited,  does  not  bear 
tbe  same  stamp  of  authority  with  a  positimi  publicly  and 
judicially  advanced  by  so  able  a  judge  (c). 

Great  difficulty  exists  in  drawing  the  precise  line,  which 

{b)  4  &  5  Ph.  &  M.C  4.  (e)  Vide  6  EaM.  417; 
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■hall  aicertaiD  at  once  tbe  latituile  which  ought  to  be 
permitted  in  the  description  of  oSences  for  the  purpoKi 
of  justice,  and  that  wholesotna  caution  and  strictness, 
which  ought  to  be  observed  for  the  avoiding  of  coDfu- 
sion,  and  the  exhibiting  of  the  defendant's  guilt  with  cer- 
tainty upon  the  face  of  the  record ;  in  order  that  sub- 
stantial justice  may  not  be  frittered  into  empty  form  od 
the  one  band,-  and  that  the  life  and  liberty  of  the  subject 
may  not  he  placed  in  jeopardy  by  ignorance  or  carelessness 
on  the  other.  But,  at  all  events,  where  an  indictmeDt  is 
founded  upon  a  statute,  reason  and  convenience  seem  to 
require,  that  the  terms  and  expressions  used  by  the  le- 
gisUture,  as  descriptive  of  the  offence,  should  be  adopted 
in  framing  that  indictment ;  the  insertion  of  othen 
does  not  seem  justifiable  on  any  principle;  for  a  sub- 
stituted word  or  phrase  can  never  so  directly  and  point- 
edly support  the  charge  as  the  one  used  by  the  l<^»- 
lature. 

III.  Of  the  averment  that  the  offtnce  was  commiUtd 
againtt  the  form  of  the  tlatule. 
The  necessity  for  this  averment  may  be  considered, 
1st  In  cases  affected  by  one  statute  only. 
Sndly.  In  those  affected  by  more  than  one  statute. 
//  an  offence  tUd  not  exitt^l  common  law,  but  is  <t(iiirelg 
created  fry  a  statute,  it  seems,  from  alt  the  authorities,  to 
be  necessary  to  aver  the  offence  to  have  been  committed 
contra  formam  statuti  (rf),  and  that,  in  de&ult  oF  such  id 
averment,  no  judgment  can  be  given  against  the  defen- 
dantfe).     And  the  rule  is  the  same  where  an^  offence  at 


(d)  2  Baw.  c.  26.  t.   117.  (t)  2  Haw.  c.  25.  k.  I1&  2 

2  Hals,  192.     1  Saond.  135.  Hale,  192.  251.  1  Satmd.  135. 

B.  3.     Doi%.  43S.     i  Mod.  a,  3.  Dot^,  428. 
307. 
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common  law  is  made  an  ofTence  of  an  higher  nature;,  by  a 
statute^  as  where  a  miaden^eanor  is  made  a  felony,  or  a 
felony  treason  (/)• 

Where  the  offence  existed  at  common  law,  but  the  of* 
fender  is,  under  particular  circumstances,  deprived  by  a 
statute  of  some  benefit  to  which  he  was  entitled  at  com« 
moD  law,  the  averment  is  unnecessaiy,  for  the  statute 
does  not  inflict  a  new  punishment,  neither  does  it  alter 
the  nature  of  the .  offence  (g).  But  the  averment  in  such 
case  would  not  be  improper;  for  though  the  statute  does 
not  inflict  a  new  penalty,  it  takes  away  an  old  privi- 
lege (A). 

So  under  the  statute  21  J.  1.  c.  27.  it  was  holden  to  be 
unnecessaiy  to  conclude  against  the  form  of  the  statute^ 
for  the  act  created  no  new  crime,  but  only  introduce  a 
new  rule  of  evidence  (i). 

Where  the  offence  existed  at  common  law,  and  an  addi" 
tional  punishment  is  inflicted  by  the  statute,  the  offender, 
if  this  averment  be  omitted,  is  liable  to  the  common  IfLW 
punishment,  but  not  to  the  new  penalty  under  the  sta- 
tute |4). 

Where  the  offence  existed  at  common  law  as  declared  by 
a  statute,  such  as  the  stat  25  E.  3.  de  prodilionibus,  the 
avennent  may  he  either  used  or  omitted  (/). 

Where  an  offence,  as  described  in  the  indictment,  is  pu' 

If)  2  Haw.  C.25.  s.  116.  J2.         {h)  2  Hale,  190.     1  Saund. 

▼.  CUrk,  Salk.  370.  135.  2  Roll.  Ab.  82. 

Ig)  2  Hale,  190.     1  Saund.         (Z)  2  Hale,  189.    But  under 

135.  a.  n«       *  the  st.  39  G.  3.  c.  85.  although 

(h)  2  Hale,  190.     Page  v.  it  is  declaratory,  it  is  necessary 

Hanoood,  Aleyn,  43.    Sty.  86.  to  bdict  specially.     See  R.  v. 

Li  Ray.  150.  1  Salk.  212.  Jones,  E.  P.  C.  576. 

(t)  2  Hale,    190.   288.     2  ' 
Haw.  c.  46.  s.  43.  Kcl.  36. 
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nishahlt  at  camman  taw  only,  and  yet  tbe  indictoBeBl 
aren  it  to  have  been  done  against  tfie  form  of  the  ata* 
tute,  it  seems  to  have  been  doubted  whetfaertbe  ibdiet- 
ment  was  goo^  at  common  law.  Lord  Hale  was  of  opi- 
irion^  that  if  the  offender  were  not  brought  within  the* 
Words  of  the  statute,  if  the  indictment  concluded  contra 
formatn,  it  should  be  quashed,  though  an  offence  be  de- 
scribed which  is  indictable  at  common  law  (m) 

As  if  a  man  be  indicted  for  dmwing-his  dagger  in  tbe 
ehurcb,  upon  J.  &  agaimt  the  form  of  the  statute,  bat 
the  indictteeat  omit  the  wordi,  '*  with  intent  to •sHihe^i),'' 
the  indictment  will  be  quashed. 

But  in  numerous  instances  the  conclusion  has  been 
holden  to  be  mere  surplusage  (o)« 

Where  several  statutes  related  tQ  the  same  offence,  it  was 
formerly  holden  that  it  ought  to  be  laid  to  bare  been 
committed  contra  formam  statutorttm,  and  it  is  seriously 
recommended;  by  great  authorities,  to  lay  the  offence  con* 
tra  formam  statut.  which  might  be  taken  either  in  Ae 
iingulatf  or  the  plural  as  the  case  required  ;-«4bis  piece 
of  precaution  was  rendered  unavailable  by  the  -slatnte 
which  prohibits  the  use  of  abbreviations  in  indictments. 
In  the  case  of  Hothbury  v.  Levingham  (p),  it  was  holden, 
that  a  conclusion  contra  fbrmam  statuti  for  taking  averia 
caruca  Was  good,  although  tbe  offence  Was  prohibited  I9 
each  of  two  statutes. 

(m)  2  Hale,  171.  231.  5  T.  R.  162.  R.  v.  Ma- 
in] Cro.  Eliz.  231.     Pen-  thews.    Leach,    664.      IL   v. 

halloas  case,'  Cro.  Eliz.  307.  Wigg,  2  Ld.  Ray.  1 163.  4  T. 

697.   Cholmley*8   case,    Cro.  R.  302^    J  Saund.  135.  n.  3. 

Car.  469.   .  1  Ld.  Ray.  149. 

(0)  Say.  225.  2  Haw.  c.  25.  ^  (p)  1  Sid.  348.  JLv.Cot- 


s.  115*,  116.    Al.  43.    2  Hale,     ItM,    jUacb,  970,  Ow.    135. 
191.    2Salk..dl2.    Cro.  Eliz. 
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▲  diatinction  has  b^n  made  between  tbft  ckue  of 
an  offence  prohibited  by  each  of  two  statutea,  and  those 
where  an  offence  ia  punishable  Vy  Tirtue  of  two 'statutes 
talom  together,  and  not  by  virtue  of  either'  singly*  As 
ivliere  by  a  subsequent  statute  it  is  enacted,  that  tht 
former  shall  be  executed^  in  «•  new  case^  or  that  an  addi« 
tiwil  .pspalty 'aball  be  iuflieted. .  But,  according  to  later 
opinioBS,  a  eondusiea  in  the  singular  would  in  the  latter 
instances  be  sufficient  (7). 

If  a  terapomy  act  be  made  perpetual  by  -^  second,  a 
conclusion  iii  the  singular  will  be  sufficient  (r).  So  if  a 
alatute  which  baa  expired  be  rerived  by  another,  it  aeems 
that  a  conclusion  in  the  singular  is  sufficient;  though, 
according  to  Lord  Hale,  it  is  safer  to  conclude  in  the 
plural  {s}m 

« 

If  one  statute  adopt  and  continue  the  provisions  of  a 
former,  the  indictment  must  conclude  in  the  singular  (0, 
and  the  former  statute  is  continued,  though  the  continu* 
ing  statute  make  some  alteration  («)•  So  where  the  ata* 
tute  is  continued  in  part  (or). 

Where  one  statute  creates  the  offence,  and  another 
adds  the  penalty,  the  indictment  ought  to  conclude 
against  both  (y).  But  it  would  be  sufficient,  in  such 
caae^  to  allege  the  offence  to  have  been  committed 
against  the  form  of  the  statute,  and  to  condude  whereby 
and  by  force  of  the  statute,  &c.  (s). 

Where  the  indictment  is  founded  upon  one  statute 

(9)  3  Haw.  G.  25.  s.  117.  (x)  Cro.  Elix.  750. 

(r)  2  Hale,   173.   2  Haw.         (y)  2  East,  339.  Ow.  135. 


c.  25.  i.  117.  Cio.  Slit.  750.  2  Hale;  173. 

{$)  Mill's  case,  2  Hale,  173.     Cm.  J.  142. 

(0  Sannd.  165.  n.  3.  («)  7  East.  517. 

(«)  Str.  M)66.  1  Lut.  312. 
a  SaimdL  377.  n.  12. 
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which  is  explained  by  sereral  othersy  it  should  conclirie 
in  the  singular  (a).  So  where  a  second  statute  merely  re« 
gulates  the  operation  of  the  first  (i). 

'it  has  been  holden,  that  where  the  plural  word  sta- 
tutes is  used  instead  of  statute  in  the  singular,  the  rn- 
dictment  will  be  insufficient  (c) :  as  if  a  second  statute 
merely  continue  a  former  one,  without  making  any  ad- 
dition to  it  or  altering  the  substance  of  its  purview/ 


(a)  2  Saund.  377. 

(6)  Cro.  J.  187. 

(c)  2  Haw.  c.  25.  s.  117. 
Cio.  Car.  \S7.  Yel.  116.  but 
see  2  Hale,  173.  In  Clarke's 
case,  E.  P.  C.  600.  the  indict- 
ment, charging  the  prisoner 
with  stealing  money,  goods, 
and  bank  notes,  concluded  ge- 
nerally against  the  form  of  the 
statute.    An  indictment  un4er 


the  Stat.  33  H.  8.  c  23.  for  a 
murder  committed  abroad,  need 
not  conclude  against  the  forai 
of  the  statule,  Sawyer*s  case, 
Easter,  T.  55  G^  3.  An  in- 
dictment lies  at  common  law 
for  obstructing  the  execution  of 
a  power  given  by  a  stat,  and 
ought  not  to  conclude  against 
the  form  of  the  statute,  Doug^ 
441, 
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CHAP.  in. 

Caption  of  an  Indictment. 

Where  an  inferior  court,  ia  obedience  to  a  writ  of 
certioFari  from  the  King's  Bencb^  transmits  the  indict-* 
meat  to  the  Crown  Office,  it  is  accompanied  with  a  for- 
mal history  of  the  proceeding,  describing  the  court  be- 
fore which  the  indictment  was  found,  the  jurors  bj 
whom  it  was  found,  and  the  time  and  place  where  it 
was  found.  This  instrument,  termed  a  schedule,  is  an- 
nexed to  the  indictment,  and  both  are  sent  to  the  Crown 
Office. 

The  history  of  the  proceedings,  as  copied  or  extracted 
from  the  schedule,  is  called  the  caption,  and  is  entered  of 
record  immediately  before  the  indictment 

Lord  Hale  gives  a  precedent  of  a  caption  in  the  follow* 
ing  form  (a) : 

"  Ngrfolk*— At  a  general  sessions  of  the  peace  holden  at 
S.  ia  the  county  aforesaid,  on  the  fifth  day  of  October,  in 
the  twen^-fifth  year  of  the  reign,  &c.  before  A.,  B.,  C« 
D.,  and  their  fellows,  justices  of  our  said  lord  the  king, 
anigned  to  keep  the  peace  of  our  said  lord  the  king,  add 
alao  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  miftdemeanors  in  the  same  county  committed,  by 
the  oath  of  £.,  F.,  G«,  H.,  &c.  good  and  lawful  men  of 
the  said  county,  sworn  and  charged  to  inquire  for  our 
laid  lord  the  king>  and  the  body  of  the  said  county  it  is 
pmented,  &c«'* 

(a)  2  Hak,  165. 
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In  the  first  place' U  must  appear  that  the  eaurt 
risdietkm  [b). 

tf,  therefons,  Ae  caption  merely  set  forth  that  it  wu 
holden  before  J.  S.  stef^^nS; -^tilbsilfc  shewing  to  whom 
he  is  steward,  or  in  what  oourt,  or  that  an  inquest  of 
death  imon  view.qf  the  body  before  J.  &  or  without  add- 
ing  that  he  was*  tf  txnoner,  arid  shewing  ala6  that  he  was 
a  coroner  for  the  district  in  which  the  inquest  was  tak^ 
it  will  be  !i»uffictent(i^).'  *  Biit  iC  would  be  sufficient  to 
say  coroner  tn  the  county,  for  the  court  will  intend  that 
be  is  idoroner  for  the  whole  county  (d). 
~  Tt  has  been  holden  sufficient  to  allege  the  indictment 
to  have  been  taken  at  a  general  sessions  of  the  peace  of 
such  a  county  (e),  but  insufficient  to  allege  it  tb  hare 
been  taken  at  a  general  sessions  holden  in  such  a  county 
ih^tead  of  saying  for  sucb^  county  </).' 

The  caption  ought  to  notice  the  authority  of  tbe  jus- 
tices to  tear  and  determine  ^vers  felonies,  &c.  {g). 

It  was  formeriy  deemed  necessary  to  describe  the  jus- 
tices either  as  the  king's  justices  or  as  jo^fcloes  of  the  pub- 
lic peace,  but  it  has  since  been  holden  tobe  sufficient  to 
describe  them  as  justices  of  the  peace  (A). 

;But  it  is  not  sufficient  to  describe  them  generally  as 
jbbtices  of  the  peace,  &c.  without  either  naming  tiiem  or 
sinewing*  for  what  division  they  are  justices ;  and  where 
in  their  flescription  as  justices  assigned  to  keep  the  peace, 
&C.  the  word  assigned  was  omitted,  the  caption  was 

(b)  Ld.  Ray.  710.  22  E.  4.  Lev.  304.  2  Keb.  133.  eeot 

12  Soma.  207.     Cio.  Blis.  J  Keb.  635.  Qo.  «>d  see  2 

im^  2  KoU.  82.  Pkw.  76,  77.  Haw.  e.  25:  s.  12a  2  Satt. 

iCo.  44..  473.  1  Vent.  37. 


(c)  2 Haw. c.  25. s.  119.  {g)  Str.  442.  2  Haw.c 25. 

(d)  lb.  •.  121.  2  Hale,  166. 

(e)  1  Sid.  247.  (A)  2  Haw.  c  25.  s.  122. 
(/)  I    Keb.    329.  €66.  1 
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faoUeD  to  be  defective  (t).  But  it  is  unneeeisarjr  to  al« 
lege  'that  the  justices  of  the  general  quarter  sessions  weie 
of  the  quorum  (A;). 

It  is  a  general  rule,  that  the  title  of  their  authority 
should  be  set  forth,  as  that  they  were  justices  of  the 
peaoe,  ftc«  justices  of  gaol  delmry/ftc.  (/)• 

If  a  sesMon  be  holden  by  virtue  of  several  commissions, 
as  of  gaol  delivery,  oyer  and  terminer,  and  the  peace,  and 
the  record  be  made  up  as  upon  all  three  commissions, 
the  caption  will  be  good,  if  the  justices  had  authority  to 
take  the  indictment  by  one  of  those  commissions  though 
not  by  the  others  (m). 

But  a  caption  setting  forth  that  the  indictment  was 
taken  ad  magnam  curiam  cum  letd  tentam  is  vicious, 
though  ad  magnam  curiam  et  ad  letam  would  be  suffix 
cient,  £>r  cum  letd  does  not  describe  any  court  possessing 
Jurisdiction.  So  it  would  be  sufficient  to  allege  that  it 
was  taken  at  a  court  leet,  holden  with  a  court  baron;  but 
it  would  be  otherwise,  if  both  courts  had  jurisdiction 
and  proceeded  in  different  ways  {n). 

The  caption  of  an  indictment  at  a  court  leet,  need  not 
shew  how  the  court  was  constituted,  whether  by  grant  or 
prescription ;  but  this  appears  to  be  necessaiy  where  the 
indicljnent  has  been  taken  by  virtue  of  a  special  commis* 
sidnto).  .    .  .1 

Thejustices*.  names  should  be  set  out^  and  though  it  is 
not  necessary  to  mention  all,  yet  so  many  should  b^ 
named  as  are  enabled,  by  their  commission,  to  take  an 
imdicttnent  (p).  But  though  no  sessions  can  be  heijid  un- 
less "betare  one  of  the  quoima,  it  is  unneoessaiy  to 
•  • 

(t)  1  Saund.   263.    But  see  '    (n)  I  Salk.  195.  2  Haw.  c. 

2  Bernard,  383.  25.  s*  124. 

(i)  2  Bfw.  c.  25.  s.  123.  '    (o)  Seethe  Caption,  Fost.  9. 

(/)  2  Haiet'  166.  (p)  2  Hale,  166. 
(m)  2  Hale,  166.  9  H.  7.  9. 
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state  that  any  were  of  the  quorum  (7)*  But  this  is  doubted 
by  Lord  Hale,  where  an  act  expressly  requires,  that 
the  offence  shall  be  heard  and  determined  before  two  jus- 
tices of  the  peace,  one  of  whom  is  of  the  quorum  (r). 

Dt$cripiioH  of  the  jurors. 

The  caption  must  further  shew,  that  the  ind&ctoient 
was  found  by  twelve  jurors  of  the  county,  city,  or  place, 
for  which  the  court  was  holden  [s).  The  precedent  cited 
from  Lord  Hale,  states  the  names  of  the  jurors ;  but 
though  it  certainly  is  necessaiy  that  the  names  of  the  ju- 
vors  should  be  returned  in  the  schedule,  yet  in  making  up 
the  record  in  the  King's  Bench,  it  has  been  the  constant 
practice  in  the  Crown  Office  to  omit  the  names  of  the 
jurors  in  the  caption  (0*  And  it  has  been  solemnly  de- 
cided, that  it  is  unnecessary  to  insert  their  names  in  the 
caption  (if),  though  this  was  formerly  doubted  (x) ;  but 
the  caption  must  shew,  that  the  offence  was  presented 
by  twelve  jurors  (y).  It  should  appear  that  they  were 
sworn  and  charged,  but  the  omission  of  the  latter  word 
will  not  be  fatal  (2).  It  has  been  holdon  necessary  to 
all^,  that  they  were  then  and  there  sworn  and  (a) 
chaiiged,  and  for  what  county  or  division  (&}•  And  it 
must  appear,  that  they  acted  under  the  obligation  of  au 
oath ;  and,  therefore,  the  caption  should  not  only  all^e, 
that  they  were  sworn  (c),  but  also  that  they  made  thehr 

iq)  2  Hale,    167.     See   26  lb.  249.  n.  1.    4  East,  176. 

G*  2.  c.  27.  in  notes. 

(r)  2  Hale,  167.  (x)  2  Haw.  c.  25.  s.  126. 

(«)  Ld.  Ray.  434.    2  Hale,  (y)  Cm.  Elii.  654.    2  Hale, 

167.  2  Keb.  160.  3  Keb.  807.  167.    1  Saund.  248.  n.  1. 

(e)  1  Saund.  216.  n.  1.  {%)  2  Hav.  c.  25.  s.  126. 

(tt)  Aylett's  case  in  the  House  .     {a)  lb. 

of  Lords,  July  6,  1786,  JR.  v.  (6)  lb. 

Athinson,  1  Saund.  248.  n*  1.  fc)  1  Sid.  140.    1  Keb.  498. 

}  Haw.  c.  25.  8.  126. 
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ptiesentment  upon  oath ;  but  it  has  been  holden,  in 
lome  instances,  that  the  words,  **  present  upon  their 
oath/*  supply  the  place  of  the  words  "  sworn  and 
chained"  {d) ;  and,  probably,  this  would  now  be  holden 
sufficient  in  all  cases.  It  is  unnecessary  to  describe  them 
as  probi  et  legales  homines,  for  this  is  a  necessary  intend* 
ment  of  law. 

7Ae  time  when. 

The  caption  must  recite  the  day  and  year  when  th^ 
cocirt  was  holden,  and  usually  alleges  the  indictment  to 
haire  been  then  taken  in  the  present  tense  (e).  If  the 
indictment  be  taken  at  an  adjourned  sessions,  it  should 
be  shewn  when  the  original  sessions  began  (/) ;  and  if  an 
impn>per,  uncertain,  or  imi)Ossible  day  be  laid,  it  will  viti« 
ate  the  indictment  (;)•  As  where  the  sessions  were  alleged 
to  have  been  holden  ad  Fesium  Epiphanii  instead  o(  Epi* 
phani^e,  for  Epiphanius  is  a  saint  in  the  Roman  calendar ; 
and,  therefore,  it  appeared,  that  the  sessions  were  holden 
at  a  time  different  from  that  appointed  by  the  statute  ( A). 

The  place  of  taking  the  indictment. 

It  must  be  shewn,  that  the  indictment  was  taken  at 
some  place  within  the  county  or  division  for  which  the 
jurors  are  returned ;  for  otherwise  they  would  have  no 
authority  to  inquire  (t).  It  is  usual,  as  in  the  above  pre<» 
cedent,  to  state  in  the  margent  of  the  caption,  the  county, 
city,  or  division,  for  which  the  jurors  inquire ;  but  this 
is  not  of  necessity  any''part  of  the  caption  (k).  But  if  the 
county  or  division  be  so  named  in  the  margent,  it  is  not 

\d)  X  Keb.  6-29.  2  Haw.  c.  25.  (/)  Stf .  866. 

».  126.  (g)  1  T.  R.  316.  2  Keb.  582. 

(<•)  4  Co.  48.  Yet  qii.  whe-  {h)  R.  v.  JTarre,  Str.  698. 

ther  this  be  necessary ;  see  1  (?)  See  cbap.  1.  and  2  Hale, 

T.  R.  316.  and  R.  v.  Hall,  1  166. 

T.  R.  920.  (A)  2  II a>.  166. 
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abaolaldy  nfoenaiy  to  repeat  it  in  the  bp4]r  ^  the  ay- 
tiflOi  though  it  is  usual  and  mora  ooirect  to  <k>  sp  (/>.  If 
the. county  named  in  the  margent  be  not  ropeatad  in  the 
body  of  the  indictment,  express  reference  must  be  made 
to  it  by  the  words  in  the  county  aforesaid  (m).  If  the  cap* 
tion  state  no  place,  or  an  uncertain  one,  it  will  be  yiciousMt 
as  if  it  set  forth,  that  the  indictment  was  taken  at  a  scai 
*8ions  holden  at  B«  without  shewing  in  what  county  B.  is  (o). 
1^  if^  by  act  of  parliament,  the  quarter  sessions  shall  be 
bolden  at  a  particular  place,  and  not  elsewhere;  the  captitn 
must  shew  the  sessions  to  bare  been  holden  at  that  ftacfip)* 
But  in  Long's  case  (9),  a  coronei^s  inquest  was  stated  to 
have  been  taken  at  Cossam,  before  W.  S,  the  queen's  00* 
roner,  within  the  liberty  of  her  town  of  Cossam  aforesaid ; 
and  this  was  holden  to  be  sufficient,  without  express!}!! 
shewing  that  Cossam  was  within  the  liberty  of  the  town 
of  Cossam. 

Conclusion  of  the  caption.  -„,•-,>•'-• 

It  seems  formerly  to  bare  been  the  custom  to  oonclada 
in  this  form,  **  it  is  presented  that  A.  B.  &c.  ;**  but  the 
more  correct  form  seems  to  be  this, ''  It  is  pupsentedlin 
manner  and  form  following,  that  is  to  say,  LaocaMiiKy  ta 
wit,  the  jurors  for  our  lord  the  king,  &q.*'  and  then  to  copy 
the  whole  of  the  indictment  verbatim.^ 

And  where  the  county  or  division  is  mentioned  in  the 
maigent  of  the  indictment,  and  the  place  mentioned  in  the 
body  of  the.  indictment  is  referred  to  the  county  in  the 
margent  by  the  words  in  the  county  afoiVMid,  it  fsams  to 
be  necessary  to  introduce  the  ipdictment  according  to  the 


(/)  1  Will.  Saund.  308.    R.  (n)  Cro.  J.  276.  .  ^ 

V.  Kilderhy,  n.  1.  (0)  Cro.Elix.  157.606.738v 

(m)  2  Hale,  180.  3  P.  Wins,  (p)  1  Haw.  c.  25.  s.  128.    ' 

439.  supra,  p.  60.  \q)  5  Co.  120. 
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latter  method ;  for  odierwise  the  indictment  would  ap« 
pear  to  be  insufficient,  for  referring  the  place  mentioned 
in  it  to  the  county  aforesaid,  no  county  having  been  pre- 
Tioaely  mentioped(r).  But  regularly  the  county  men- 
tioned in  the  maigent  is  not  an  essential  part  of  the  record, 
unleea  it  be  made  so  by  an  express  reference  to  it  in  the 
body  of  the  caption,  or  of  the  indictment  itself  (i). 


(r)  See  p.  60.  and  1  Saund. 
306.  n«  1. 


(t)  2  Hale,  165, 166. 
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CHAP.  XIV. 

Defective  JndictmenL 

L  Language  of  Indictments^  p.  242. 
IL  Indictment^  uncertain^  double^  and  ind^nite  Allega* 

tions,  p.  244. 
IIJ.  Repugnanty-^^ Doctrine  of  Surplusage^^Use  of  a  Vi» 

deiicet,  p.  247. 
IV.   Variance,  p.  355. 

*'  IN  ifavour  of  life  great  strictneM  has  at  all  timed  been 
required  in  point  of  indictments;  and  the  truth  is,  that 
it  is  grown  to  be  a  blemish  and  inconvenience  in  the  law 
and  the  administration  thereof;  more  offenders  escape  by 
the  over  easy  ear  given  to  exceptions  in  indictments  than 
by  their  own  innocence;  and  many  times^  gross  murders^ 
burglaries,  robberies,'  and  other  heinous  and  crying  of- 
fences, escape  by  these  uoseemly  niceties,  to  the  reproach 
of  the  law,  to  the  shame  of  the  government,  to  the  encou- 
ragement  of  villainy,  and  to  the  dishonour  of  God.  And 
it  were  fit,  that  by  some  law  this  over-grown  curiosity 
and  nicety  were  reformed,  which  is  now  become  the  dis- 
ease of  the  law,  and  will,  I  fear,  grow  mortal,  without 
some  timely  remedy  (a)." 

Such  were  the  observations  of  Lord  Hale  upon  the 
niceties  and  refirvements,  which  a  mistaken  and  misplaced 
humanity  had  ingrafted  upon  this  branch  of  the  law. 

But  although  this  disease  has  not  been  cured  by  any 
general  and  amending  statute,  the  courts  have  relaxed 
much  from  their  former  strictness  in  construing  tndict- 

(«)  2  Hale,  193, 
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menis;  and  many  exceptions,  formerly  holden  fatal, 
would  in  later  times  have  been  disregarded  (&)• 

The  salutary  maxim,  **  nimia  sttbtiliias  in  jure  repro^ 
hatur**  has  been  applied  to,  criminal  as  well  ad  civil  pro^ 
ceedings,  and  trifling  exceptions  have  been  frequently 
overruled  (c).  . 

Every  indictment,  must,  indeed,  contain  a  complete  de- 
scription of  such  facts  and  circumstances  as  constitute 
the  crime,  without  inconsistency  or  repugnancy ;. but, 
except  in  particular  cases,  wher^  precise  technical  ex- 
pressions are  required  to  be  used,  there  is  no  rule  that 
any  other  words  shall  be  used  than  such  as  are  in  ordir 
naiy  use,  or  that,  in  indictments  or  other  pleadings,  a 
different  sense  is  to\)e  put  upon  them  than  that  which  th^y 
bear  in  ordinary  acceptation.  And  if,  where  the  words 
may  be  ambiguous,  it  is  sufficiently  marked  by  the  con- 
text, or  other  means,  in  what  sense  they  are  to.be  used, 
no  objection  can  be  made  on  the  git>und  of:  repugnancy 
which  never  exists  but  where  a  sense  is  annexed,  to  words, 
which  is  either  absolutely  inconsistent  therewith,  or  be- 
ing apparently  so,  is  not  acdompabied  by  any  thing  to 
explain  or  define  tbem  (d)* 

According  to  Lord  Coke  (e),  eertaintyf  to  a  certain  in'- 
ieni  in  general,  is  required  in  a  charge  or  accusation. 
This  definition,  it  must  be  confessed,  is  not  very  intelli- 
gible; but,  as  explained  by  Lord  C.  J.  De  Grey  (/),  '*  The 
charge  must  contain  such  a  description  of  the  crime,  that 
the  defendant  m^y  know  what  crime  it  is,  which  he  is 
called  upon  to  answer ;  that  the  jury  may  appear  to  be 


(b)  See  2  Ld.  Ray.  1169.  the  case  of  R.  v.  StevenM  and 

(c)  2  Haw.  c.  25.  s.  61.  A^new,  5  ^t,  259. 

((Q  Per    Ld.  EUenborough,  (e)  1  Ins.  303.    5  Co.  121. 

C.  J,  in   giving  judgment  in  (/)  Cowp.  682. 
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warranted  in  their  conclusion  of  guilty  or  not  guiltyi  upon 
the  premises  delivered  to  them ;  and  that  the  oouit  may 
see  such  a  definite  crime,  that  they  may  apply  the  puniah- 
ment  which  the  law  prescribes.*' 

It  is  essential  to  the/armo/ validity  of  an  indictment, 
t    1.  That  it  be  couched  in  plain  and  intelligible  langusge 
and  characters. 

Sdly.  That  it  contain  a  direct,  positive,  single,  and  defi- 
nitechaige. 

-Mly.  That  such  chaige  be  described  without  incon- 
sistency, or  repugnancy,  or  material  variance  fiom  the 
facts  of  the  case. 

'  In  the  first  place,  the  chaige  must  be  conveyed  in  plain 
and  distinct  language  and  characters. 

By  the  stat  4  G.  &  c  SSG,  all  writs,  process,  pleadipgs, 
ndes,  indictments^  records,  and  all  proceedings,  in  any 
courts  of  justice  within  England,  shall  be  in  the  English 
tongue,  and  shall  be  written  in  such  common  hand  as 
acts  of  parliament  are  usually  ingrossed  in;  the  words 
and  lines  to  be  written  at  least  as  close  as  the  said  acts 
usually  are,  and  not  abbreviated. 

And  by  the  stat  0  0. 2.  c  14.  all  pleadings,  rules,  or- 
ikrs,  indictments,  and  infomiaticMis,  &c.  may  be  written 
or  printed  in  a  common  hand,  and  with  the  like  manner 
of  expressing  numbers  by  figures  as  have  been  commonly 
used  in  the  said  courts,  and  with  such  abbreviations  as 
are  used  in  the  English  language. 

Whilst  such  proceedings  were  in  Latin,  the  courts 
seem  to  have  been  very  jealous  of  the  introduction  of 
English  words  into  indictments ;  and  it  waa  holden,  that 
if  the  description  could  properly  be  made  by  means  of  a 
Latin  word  or  phrase,  the  latter  could  not  be  supplied  by 
English  words  under  an  Anglici  {g) ;  and  therefore  an  in- 

ig)  2  Hale,  169. 


Lamgwige.  343 

dictment  was  quashed,  because  the  English  word  witch* 
craft  was  substituted  for  the  Latin  word  incaniaUo  (A). 

But  even  then,  when  more  slender  esoeptions  were  al« 
lowed  to  prevail  than  in  later  times^  it  appears  that  nei- 
ther ind^ant,  nor  even  uQgranunatical  or  false  Latin^ 
would  Titiate  an  indictment  if  it  did  not  render  it  unin- 
telligible (t). 

So  that  where  duQ  justiciarUi  was  inserted  for  duobus 
justkiariis  (jk),  the  indictment  was  still  holden  to  be  suffi- 
cient; and  so  was  an  indictment,  which  alleged  that  the 
defendant  super  caput  suum  proprium  did  forge*  meaning 
that  he  did  it  of  his  own  head  (/)• 

Bat  the  misspelling  of  a  word  of  art  was  generally  con- 
sidered to  be  fiital,  as  burgariter  for  burgiariUr^  fdomttr 
kftfdomee^  or  murdredavU  for  murdra»it ;  and  in  nume-» 
lous  other  instances,  indictments  were  quashed  upon 
veiy  trivial  excq>tions  to  their  language,  as  where  rfes frte- 
tiosssi  (m)  was  used  for  desirueihmem ;  in  others,  the 
ftult  was  holden  to  be  cured  by  an  explanation  under  an 
ilsgKce,  as  ptWees^  Angliee  {%)  skins ;  oU%$  mriis  (o).  An* 
gtke  brass  pots.  But  the  considemtion  of  this  class  of 
caKS  is  rendered  useless  by  the  statutes  above  cited. 
With  respect  to  faulty  or  ungnunmatical  English,  the 
courts  have  relaxed  from  that  strictness,  which  was 
formerly  so  prejudicial  to  the  administration  of  justice 
If  the  objectionable  word  or  sentence  be  wholly  super- 
fluous, it  may  be  entirely  rgected  Ip)^  according  to  the 

(A)  Dr.  Lunb't  case,  2  Hale.  (m)  Parker's  case,  Halt.  56. 

109.              .  (m)  1  Sid.  318. 

(t)  3  OJe,  169.  (o)  Cro.  J.  129.    2  Enw. 

H)  Cra.  Bliz.  108.   2  &le,  c.  25.  s.  88. 

169.  (p)  2  Haw.  c.  25.  s.  87. 

(0  2  LeT.  221. 2  Haw.  c.  25. 
t.87. 
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maxim,  utile  per  inutile  nan  vitiatur ;  and  if  one  or  more 
material  words  be  misspelt,  still  the  indictment  will  be 
good ;  unless  by  the  alteration  the  word  be  changed  into 
another  of  a  different  signification  (9).  But  the  misspel<> 
ling  of  a  name  in  setting  out  a  record  is  fatal,  althougli  the 
word  be  idem  sonaus  (r). 

It  seems  that  before  the  statutes  4  G.  S.  c.  dfi.  and  6 

G«  2.  c.  14.  it  was  not  allowable  to  express  the  year  by 

'means  of  common  figures  U);  but  in  setting  forth  the 

tenor  of  iany  writing  in  an  indictment  for  fofgeiy  or  libel, 

it  is  still  necessary  to  copy  the  figures  (0« 

The  charge  must  be  direct  and  positive^ 

It  has  frequently  been  bolden,  that  it  is  insufficient  to 
allege  a  material  part  of  the  chaige  by  way  of  recital,  pre- 
facing it  with  the  words^  **  for  that  whereas,  &c." ;  there-* 
fore^  where  an  indictment  against  the  defetklant,  for  faar^ 
ing  disobeyed  an  order  of  two  magistrates,  aven^,  that 
whereas  the  justices  made  an  order,  &c.  the  indictment 
was  bolden  to  be  insufficietit,*  for  not  directly  ayerring 
that  such  an  order  was  made,  for  without  the  order  there 
could  be  no  offence  («)•  But  where  tiie  matter  laid  under 
a  qudd  cum  is  merely  introductory,  the' all^tion  will  be 
sufficiently  certain:  thus  an  indictment  for  foi^iy, 
which  alleged  qudd  cum  testatum  existit  per  quondam 
indenturttm^  that  J.  S.  demised,  &c.  aqd  then  averred, 
that  the  defendant  falsely  foiged  an  assignment  in  writing 

(q)  JR.  V.  Bwehf  Leach,  158.  if  the  time  otherwise  appear. 

Powp.  230.  1  Mod.  78. 

(r)  Brovon  .▼.  Jafiohe,  2  Esp.  {t)  2  Haw.  c*  25«  s.  87.    I 

726.  otherwise  pn  a  plea  in  Salk.  195.    1  Mod*  78. 

abatement.  -  {u)  R.    y.    Croujhunt^  Ld. 

($]  Vide  supra.    The  figures  Ray.  1363.    R.  v.  WhiUktai, 

may  be  rejected  as  surplusage,  Sa1k«  371. '2  Haw.  c.  25.  s.  60. 

4  Co.  42.  5  Co.  150. 
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of  that  lease,  setting  out  the  tenor  was  holden  to  be  suffi- 
ciently certain  (x). 

In  Long's  case  (y)  it  wqg  holden,  that  the  averment 
qudd  exaneravU  tormentum  dat^s  plagam^  without  saying 
purcussii,  was  insufficient ;  and  in  Vaux's  case  (x),  an  in- 
dictment, alleging  qudd  nesciens  potumfore  vtnenatum  bU 
bit,  was  holden  to  be  vicious^  for  not  saying  expressly  oe« 
neimm  bibiL 

Where  the  character  or  situation  of  the  defendant  is  an 
essential  ingrediept  in  the  offence,  it  is  sufficient,  as  has 
already  been  seen^  to  aver  that  he  being  so  and  so  did  the 
act,  since  no  ambiguity  can  arise ;  but  to  allege  that  A. 
disBei^ed  B.  of  land  existens  liberum  tenementum  of  B. 
would  be  bad,  because  it  would  be  ambiguous  whether 
the  land  was  or  was  not  B.'s  freehold  at  the  time  of  the 
disseisin  (a),  and  no  defect  can  be  supplied  by  inference 
or  intendment  (&)• 

The  charge  must  be  single. 

In  a  great  number  of  instances  it  has  been  hojden,  that 
a  chaige  in  the  di^unctive  will  avoid  the  indictment. 
As  that  A.  murdravit  vel  murdrari  causant,  verberavit  B. 
vtl  verberari  causacit^  fabricavit  vel  fabricari  causavit^ 
for  the  charge  is  ambiguous  (c).  So  it  is  insufficient,  in  an 
indictment  for  extortion,  to  all^e  that  A.  existens  servu^s 
me  deputaiw  took,  &c.  (c(). 

But  it  has  been  holden,  that  circumstances  necessaiy 

(x)  R.  V.  Goddard  and  CarU-  (6)  Bac.  Ab.  Ind.  556.     R. 

ton,  3  Salk,  171.    Id.  Ray.  v.  Hos^/L  13  East,  139.  Staund. 

1 194. 2Str.  904.  Com.  Dig.  Ind.  c.  31.  p.  96. 

(y)  5  Coi  122.  but  see  Ld.  (c)  5  Mod.  137.    Salk.  37L 

R^y.  1363.  2  Haw.  c.  25.  s.  58^    2  Str. 

(2)  4  Co.  44.  900.    Rep.  temp.    Uardwicke, 

(a)  Bac.  Ab.  lod.  556.    See  370. 

p.  151.  (d)  2  Roll  26p. 
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to  bring  th    defendant  within  the  purview  of  a  statute 
depriving  him  of  the  benefit  of  clergy,  may  be  disjuno 
tively  alleged.    As  where  an  indictment  for  robbeiy  al- . 
Iq;ed  it  to  have  been  committed  in  or  near  the  kn^i 
highway  (e). 

And  it  is  the  usual  practice  to  allege  offences  cumnla* 
tively,  both  at  common  hw  tuid  under  the  descriptioQ 
contained  in  penal  statutes.  As  that  the  defendants  pub- 
lished and  caused  to  be  published  a  certain  libel,  that  he 
foiged  and  caused  to  be  foiged,  &c.  In  FuUei's  case  (/), 
it  was  objected  that  the  second  count  of  the  indictment 
comprehended  two  distinct  offences,  viz.  an  endeavour  (o 
seduce,  entice,  and  stir  up  M.  L.  to  commit  mutiny  and 
also  an  endeavour  to  seduce,  entice,  and  stir  M.  L.  to 
commit  traitorous  and  mutinous  practices.  But  as  the 
first  count  of  the  indictment  was  holden  to  be  suQctent, 
the  judges  gave  no  opinion  upon  the  second;  Mr.  Baron 
Perryn,  howevel*,  observed,  that  it  would  probably  be 
found  to  be  a  sufficient  answer  to  this  objection  that 
though  this  charge  might  have  been  branched  out  into 
separate  offences,  the  whole  might  be  but  the  parts  of 
one  fiict  of  endeavour,  which  must  be  stated  as  it  is. 

And  it  is  the  common  practice  to  allege,  in  the  same 
count  of  an  indictment,  the  stealing  of  several  articles, 
though  the  taking  of  each  would  constitute  a  distinct  fe« 
lony.  And  if  any  of  these  be  uncertainly  or  improperly 
expressed,  the  indictment  will  still  be  good  as  to  the 
vest;  and  in  general  where  an  indictment  is  defective  as 
to  son^  particulars,  but  sufficient  as  to  the  rest,  it  will 
be  void  only  as  to  the  first,  and  remain  good  as  to  the 
residue  (g). 

On  the  other  hand  it  is  necessary  that  every  distinct 

(e)  lHale,535,  (9)  2  Haw. c.  25  s.  47.  4 St. 

{f)htwkk,9\Q,  Tr.718.    Fwt.194. 
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count  in  an  indictment  should  contain  a  distinct  and  com- 
plete chaige;  and,  therefore,  where  a  statute  inflicts  a 
hearier  punishment  on  an  offender  who  commits  the  of- 
fenoe^a  second  time  within  a  limited  period  after  the  com- 
mission of  the  first  offence,  the  indictment  (A),  to  subject 
the  offender  to  such  heavier  punishment,  must  allege  the 
commission  of  the  two  offences  in  the  same  count  (t}« 

A  second  charge  in  the  same  indictment  ought  to  be. 
prefoced  by  an  ulterius  prw$entant  which  must  be  al» 
kjgied  to  be  <m  the  oath  of  the  Jurors,  (i) 

WUhout  incansistency  or  repugnancy , 

It  seems  to  be  clear,  that  any  inconsistency  in  material 
allqpations,  will  vitiate  the  indictment  Thus,  an  in- 
dictment was  holden  insufficient  which  alleged  the  for- 
gery of  a  writing,  by  which  A.  was  bound  to  B.  (/)  ;*' 
«« that  A.  diueiied  B.  who  had  nq  freehold  (m)  ;**  <'  that 
A.  murdered  J.  S.  at  B.  where  he  was  wounded,  the 
death  haviQg  been  laid  at  C.  (n)  ;**  **  the  selling  by  false 
weights  and  measures  ;**  '*  the  being  absent  from  church 
for  six  mon^  between  two  specified  days,  which  com- 
prised an  interval  of  eleven  days  only  (o).** 

It  frequently  happens  that  an  averment  is  faulty,  be- 
cause it  is  either  inconsistent  with  the  fact,  or  is  repug- 
nant to  other  parts  of  the  indictment,  or  is  in  itself  in^ 
sensible  and  absurd,  will  not  be  fataL  For,  according 
to  the  salutary  and  equitable  maxim, ''  utile  per  inutile 
non  vitiatur;**  and  the  general  rule  is,  that  if  the  defec* 

{h)  JR.  v.Tcmify,  Leach,  970.        (/)  3  Hod*  104.  Bmu»  Ab. 
(t)  Fot  instances  of  tnile^     Ind.  556* 


iillf  allq;ationB,  Ue  chap.  X.  {m)   2  Haw.  c.  25.  s,  62, 

(k)   Per  Holt,  C.  J.  Cran^    Bac Ab.  Ind.  556. 


biim'8Case,Sl.Tr,6W.3.Tn>-  (n)  2  Haw.  c.  25.  s.  62. 
bridge*!  case  cited  by  Shower  2  Haw.  c.  23.  s.  88,  89.  *2^ 
in  Cfanbum*s  case*  Hale,  188. 

(0)  lb. 
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tive  averment  might,  without^ detriment  to  the  indictment, 
have  been  toholly  omitted,  it  shall  be  considered  as  sur- 
plusage, and  disregarded  {p). 

Thus,  in  an  indictment  for  arson,  an  all^tioir  that 
the  offence  was  committed  in  the  night-time  need  not  b^ 
proved  (9). 

So  if  ^n  indictment  for  robbery  from  the  person  aver  it 
to  have  been  committed'  on  the  higli-way  (r),  or  in  the 
dwelling-house  [s)  of  a  person  named,  it  would  be  unne- 
cessaiy  to  prove  these  allegations,  for  they  form  no  part  of 
the  legal  description  of  the  offence,  and  might  have  been 
wholly  omitted  without  any  injury  to  the  chaige. 

So  whe.re  aii  iiidictpient  charges  an  offence,  at  common 
law,  to  have  been  committed  against  the  form  of  statute 
the  conclusion  ipay  be  rejected  (0*  And  the  general 
rule  t>,  that  all  unnecessary  words  may,  on  motion  in 
arrest  of  judgment,  be. rejected  as  surplusage,  if  the  in* 
dictment  would  be  good  upon  striking  them  out  (tt).  In 
Redman's  case  (a)  t}ie  indictment  alleged  that  the  de*. 
fendant  received  goods,  knowing  the  said  goods  to  hwe  been 
feloniously  stolen^  and  upon  motion  in  arrest  of  judgment, 
it  was  hodden  that  the  words  to  have  might  be  rejected. 
So  (^)  where  an  indictment  alleged  that  the  defendant 


(p)  2  Haw.  c.  25.  9.  87. 
1  Mod.  78. 

{q)  IL  V.  Afunton,  East.  P. 
C.  102U  mider  the  st.  9  G.  1. 
c.  22.  although  the  st^t.  22 
&  23  C.  2.  oa  which  the  in- 
dictment was  drawn,  mentions 
time  as  an  ingredient  in  the  of- 
f^nce. 

(r)  Supra,  178.  Wardle's 
case,  E*st,  P.  C.  785. 

{$)  IV.  k  Pye's  case*  E.  P.  C. 
it.  Larciny,  s.  168. 


(()  R.  v.  Mathewst  Leach. 
664.  2  Haw.  c.  25.  s.  115, 
Doug.  445.  Cro.  Elir.  750. 
2Hale,  17libut$ee2Hale,  173. 

(u)  Leach,  536.  1  T.  R. 
322.  Com.  Dig.  Pleader,  C.  28, 
29.  F.  12.  4  Co.  41.2  Mod.  327^ 

(x)  Leach,  536.  tamen  qu, 
for  the  sense-  is  not  complete 
without  the  words,  to  have 
oeeHm 

{y)  R.  V.  Edwards  and  Mor* 
ris,  Leach,  127. 
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Francis  Morris,  the  said  goods  above-mentioned,  so  as 
aforesaid  feloniously  stolen,  taken,  and  carried  away 
feloniously  did  receive  and  have,  he  the  said  Thomas 
Morris,  then  and  there  well  knowing  the  said  goods  and 
chattels  to  have  been,  feloniously  stolen,  taken,  and  car- 
ried away.  And  the  twelve  judges  held,  that  the  words 
'*  he  the  said  Thomas  Monris,"  might  be  struck  out  as 
unnecessary,  and  that  the  indictment  was  sensible  and  good 
without  them. 

So  where  an  indictment  against  a  receiver,  alleged  the 
stealing  of  two  bank  notes,  the  property  of  Stephen  Sul« 
livan,  and  charged  the  defendant  with  having  received  the 
said  notes,  the  property  and  chattels  of  the  jsaid  Stephen 
Sullivan;  it  was  objected  that  the  notes  being  called 
property,  as  to  the  principal,  could  not  be  construed  chat- 
tels as  to  the  accessory :  but  the  judges  were  unanimously 
of  opinion,  that  the  word  chattels  might  be  rejected  as 
surplusage  (z). 

So  where,  by  a  penal  statute,  the  whole  of  the  penalty 
was  given  to  the  informer;  it  was  holden,  that  an  aver- 
ment in  the  declaration  that  an  action  bad  accrued  to  the 
king,  the  poor  of  the  parish,  and  the  informer^  might  be 
rejected  {a}. 

So  where  an  all^ation  is  inconsistent  with  precedent 
sensible  matter,  it  may  be  rejected  as  surplusage.  As  if 
a  declaration  in  ejectment  lay  the  demise  on  the  second 
of  January,  and  aver  that  the  defendant  afterwards,  to 
wit,  on  the  first  of  January  ejected  him  (&)• 

But  a  material  allegation  which  is  sensible  and  consistent 
iiv  the  place  where  it  occurs,  and  which  is  not  inconsistent 

(z)  R.  V.  W.  Morris,  Leach.  (6)   WyaJt  v.  AUsnd,  Salk. 

525.  East.?.  C  593.  611.  324.  Holt,   209.    See  also  2 

(a)    Andr.  ^7.    Com.  Dig.  Will.  Saund.  291.  n,  1.  and 

Pleader,  C.  28.  the  cases  there  cited; 
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with  any  antecedent  matter,  caDOot  be  rejected  merelj 
because  it  is  incoiwiateDt  with  a  aubsequeat  material  aver- 
inent  And,  thefefore,  where  an  indictment  for  mit 
Tersaiion  in  office^  allied  that  the  defendant,  on  the  M 
of  Januaiy,  1794,  and  for  a  loi^  time  thence  ensumg^  to 
wit,  uniU  the  99th  of  November,  1795,  held  and  ezer> 
ciaed  the  office,  &c.  and  afterwards  averred  that  the  de< 
fendant,  whilst  he  held  and  exercised  the  said  office,  to 
wit,  on  the  S9th  day  of  Nov.  1795,  committed  the  act 
charged  to  be  criminal;  it  was  holden  that  the  words 
vnder  the  first  scilicei^  «*  until  the  39th  of  Nov.  1795.'' 
could  not  be  rejected  as  surplusage  (c). 

And  if  a  matter  be  alleged  whidi  might  have  been 
omitted  altogether,  but  which  shews  that  the  complain^ 
is  ill  fbunded,  it  cannot  be  rejected  as  surplusage.  As 
where  an  indictment  against  one  for  concealing  the  destb 
of  a  bastard  child,  allq^  the  presence  of  an  accomplice  (if). 
So  if  a  statute,  which  need  not  have  been  recited,  be  voloh 
recited  in  a  material  part  (e)«  So  an  indictment  for  for- 
gery, which,  after  setting  out  the  writiog,  all^^  *'  by 
which  A.  is  bound  to  B***  was  holden  to  be  defective  (/)• 
if  the  prosecutor,  on  an  indictment  iixt  pequiy,  set  out 
more  than  is  necessary  under  the  st  23  G.  3.  c.  11.  be 
must  set  it  out  correolly  (g). 

In  H^on*s  case  (&)  the  indictment  alleged  the  mortal 
blow  to  have  been  struck  on  the  4jth  day  of  August,  and 

(c)   tL  V.  SievefiB  and  Ag^  (e)  Plow.  Comm.  84.  Coflit 

iiftiT,  5  East,  244.  Dig.  Ac.  on  St.  1, 

(iQ  Jane  Peat*s  case.  East.  ^  (/)  Bac.  Ab.  tit  Ind.  556. 

P.  C.  229.    And  in  declara-  [g)  R.  v.  Dowlin,  5  T.  lU 

lions  surplusage  will  be  fatal,  317. 

if  it  shew  that  the  plaintiff  has  [h)  4  Co.  42.  3  Haw.  c.  23, 

no  cause  of  action.  Com.  Dig.  5.  89. 
Pleader,  C.  29. 
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the  death  to  hate  happened  on  the  19th  day  of  December, 
and  afterwaida  averred  that  several  other  defendants  at 
the  time  of  the  ciHnmitthig  of  the  said  felony  and  murder, 
to  wit,  on  the  4tfi  day  of  August  aforesaid,  were  present 
aiding,  aasistmg,  abetting,  he  the  principal;  and  it  was 
hdUen  that  the  indictment  was  repugnant  and  insufficient 
as  to  the  latter  defendants,  for  no  fdony  was  committed  till 
die  death)  and  no  one  can  be  adjudged  a  felon  by  rebitioo. 
So  if  the  stroke  be  laid  at  A .  and  the  death  at  B.  an  allega- 
tkm  that  the  defendant  murdered  the  deceased  at  A.  wiH 
viCiBta  the  indictment  (t),  although  a  general  averment 
that  die  defendant  murdered  the  deceased  'would  have 
been  sufficient. 

And  Lord  Hale,  in  4he  case  of  Duppa  v*  Mayo  {k) 
hdd,  that  where  that  which  is  averred  under  a  seUicH 
shews  judicially  that  the  party  pleading  has  misiakem  the 
taw,  the  wrong  oonclusion  in  law  will  render  the  decl»> 
ration  insufficient,  though  it  might  be  otherwise  where  the 
feet  is  mistaken. 

It  is  usual  'in  criminal,  as  wdl  as  in  civil  pleadiogs,  to 
allege  ctrcumstances  of  time,  plaoe,  number,  quantity^ 
magnitude,  &c.  under  a  tUetie^i  or  seUiett,  whose  office 
t  is  to  explam  that  which  has  been  alleged  before  (/)• 

The  use  of  these  terms,  in  pleading,  seems  to  be  com- 
prised within  very  narrow  limits.  It  has  been  said,  and 
seemingly  with  great  correctness,  that  where  the  time 
when  a  feet  happened  is  immaterial,  and  it  might  as  well 
have  happened  at  another  day,  there,  if  allq;ed  under  a 
sciUeii,  it  is  ahioluiely  nugaiaty,  and  therefore  not  tra- 
Tersable;  and  if  it  be  repugnant  to  the  premises  it  shall 
not  vitiate  the  plea,  but  the  seUkei  itself  shall  be  rejected 
as  superfluous  and  void ;  but  where  the  precise  time  is 

(0  Bac.  Ab.  tit.  hid.  556.        (0  3  Wik^  333.  KnigMi  v. 
•  (i)'  I  Saund.  287.  PrttUmf  Saond.  118.  170. 
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tbe  Ve»y  point  and  gist  of  the  cause,  there  the  time  nl^ 
legad  by  tbe  scilicet  is  coDclusiye  and  traversable,  and  it 
«ba}l  be  intended  to  be  the  true  time  and  no  other,  atyi  if 
impossible  or  repugnant  to  the  premises,  it  'will  vitiate 
tbe  plea,  if  true»  will  support  the  defence  (m).  These  ob- 
servations: seem  to  cpntaii^  th$  substance  of  all  the  deci- 
sions upon  these  allegations,  and  to  be  equally  applicable 
to  every  other  matter  alleged  under  a  videlifetin).  A  par- 
ticular allegation  is  either  material'  0r  it  is  not;  if  i(  be 
material  it  is  traversable,  ^pd  must  lie  as  strictly  pT^ved 
nrhen  laid  under  ^  Mcilicet,  as  it  pmst  have  beeq  wftbout 
one  (a),  and,  when  laid  uiider  a  scilicet,  cannot  be  rejected 
for  tbe  sake  of  a  subsequent  material  allegation,  which  is 
inconsistent  with  it  (p).  If  th^  allQgatiqn  does  not  require 
strict  proofs  the  absence  pf  a  piMicet  wiU  not  render 
gfeater  accuracy  necessaiy*  as  tq  propfpf  the  time,  place» 
numbers,  quantity^  &c.  ^Uf g^d  in  tbe  indictment 

It  has,  indeed»  freqiiently  b^en  intimated,  that  fm  ayeF- 
ment  which,  if  pleaded  under  a  videlicet^  would  upt  r^ 
'quire  strict  proof,  must,  without  one,  be  proved  as  laid; 
and  that,  therefore,  where,  a  party  does  not  mean  tob^ 
concluded  by  a  precise  sum  or  day  stated,  he  ought  to 
plead  it  under  a  wtelicet  {q).    But  this  doctrine  iq^st,  at 


(wi)  By  Mr,  J.  Blackstone 
whHst  at  the  bar,  1  Black. 
Bvsh&p  of  Uncoln  v*  Wolver^ 
tony  cited  and  approved  of  by 
Mr.  Serj.  Williams,  2  Will, 
.Saund.  291*  n.  L 

(a)  See2  WiU..Saun<^.  201. 
n,  (cj. 

(a>  I  Str.  233.  3  Burt. 
1729.  I  ^aund.  J  69.  2  Wi]s« 
332.    6  T.  R.  460,    4  T,  ft. 


590.  Pope  y.  Foster^  5  T.  !• 
71.  The  day  upon  whicli  mo- 
nsy  is  alleged  to  have  beeiiad^ 
vasced  i3  material^  thougfi 
laid  undef  a  i^id^iccU  Hsmi, 
q.  U  V.  Hii^son^  4  Esp.  152.  . 

(p)  JL  V.  Stevens  and  At^ 
neWi  5  East,  244. 

iq)  2  Will.  Saund.  291.  R. 
Y,  Jjffeit,  1  T.  R.  63, 

In  the  case  of  Symplons  v. 
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all  events^  be  understood  with  v^ry  considerable  restric* 
ttons ;  for,  it  is  perfectly  clear,  that  the  king  is  not  in 
general  bound  by  either  the  day  or  place  laid  in  the  in- 
dictment, though  averred  without  a  scilicet.  In  prosecu- 
tions for  murder,  a  variance  from  the  instrtimeot  will  not 
be  material,  provided  the  icind  of  death  agree  with  that 
which  is  stated.  So,  in  indictments  for  extortion,  or  tak- 
ing a  greater  sum  for  brokerage  than  is  allowed  "by  an  act 
of  parliament  (r) ;  and  in  many  other  instances,  it  is  cot 
necessary  that  the  evidence  should  strictly  correspond 
with  the  allegation  of  the  sums  stated,  thbugh  they  be 
specified  without  the  aid  of  a  videliciL 

Wlierc  indeed  a  fact  is  averred,  which  is  to  be  proved 
by  the  production  of  a  record  or  other  written  instrument, 
since  it  is  necessary  to  aver  that  fact  with  time  and  place, 
care  must  be  taken  not  to.  aver  the  time  and  place  as 
descriptive  of  the  record  or  other  instrument;  for  if  such 
an  intention  appear,  a  variance  from  such  time  and  ptace 
will  be  fatal  (^.  And,  there^nre,  to  avoid  all  doubt  in 
such  cases,  it  is.  proper  to  aver  the  time  and  place  under  a 
gcilieet ;  which  shews  unequivocally,  that  the  averments 
are  not  used  descriptively  and  substantially,  but  only 
formally.  Thus,  in  an  action  for  a  malicious  prosecutioti, 
the  declaration  averred,  that  '^  afterwards,  to  wit,  on  the 
morrow  of  the  Holy  Trinity,  &c  the  plaintiff*  was  in  due 


Knox,  3  T.  R.  68.  the  party 
pleaded,  that  such  a  sum  was 
due  and  no  more.  And  in  the 
case  of  Durston  v.  Tatham, 
which  was  cited  in  the  former, 
the  sum  stated  without  a  videli' 
cet,  and  by  which  the  party  was 
bolden  to  be  bound,  was  part 
of  the  consideration  of  the  pro- 
mise. 


(r)  R.  V.  Gillham,  6  T.  R. 
265. 

(a)  As  by  the  words  f*  pwuf 
fatei  per  recordum,^*  9  East. 
160.  PurceU  v.  Macnamara, 
and  see  R,  v.  Payne  there  cited, 
also  Green  v.  Rennett,  4  T.  R. 
590.  Brisley  v.  Watson.  2  Bl. 
R.  1050. 
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manner  and  by  due  oourae  of  law  acquitted.*''  By  the 
record  of  nisi  prius  it  appeared,  that  the  acquittal  took 
place  on  TuMlay  next  after  the  end  of  Easter  term, 
yet  the  all^tion  was  holden  to  be  safficienttO*  And 
in  general,  whaoevemn  aUcgation  of  time,  place,  magni* 
tud^  quantity,  or  any  other  circumstance,  is  necesaaiy, 
but  need  not  be  exactly  proved,  care  should  be  taken  to 
avoid  the'use  of  such  teims^  as  shall  bind  the  prosecutor 
to  a  strict  pnxrf;  and  this  is  usually  and  technically  done, 
by  averring  the  time,  place,  or  other  circumstance,  under 
a  videlicet  (if).  It  seems,  however,  that  this  intention 
may  be  manifested  by  other  means;  and  the  case  of  iie 
King  ▼•  Gillham  {x)  is  strong  to  shew,  that  the  want  of  a 
videlicet  will  not  render  strict  proof  necessary  of  an 
allegation  of  any  circumstance  material  in  itself,  but  not 
otherwise  requiring  strict  proof,  where  there  are  no 
words  which  show  that  the  allegation  was  used  as  descrip- 
tive of  any  contract,  record,  or  other  instrument,  with 
which  it  may  be  compared,  and  from  which  it  varies. 
The  defendant  was  indicted  under  the  stat  17  6. 3.  c.  8& 
which  prohibits  any  broker,  &c.  from  accepting  more 
than  lOs.  in  eveiy  hundred  pounds  for  brokerage,  &c. 
The  first  count  stated,  that  the  defendant  received 
ddt/.  lOf .  as  a  gratuity  or  reward  for  soliciting  and  pro* 
curing  the  loan,  and  for  the  brokerage  of  the  sum  of 
2450/.  then  and  there  advanced,  &c.  It  appeared  upon 
the  trial,  that  the  sum  of  332/.  10s.  was  not  received  for 

(i)  Pierce//  v.   Mooiamara,         («)  Symnumi  v.  Knox,  3  T. 

K.  B.  Mich.  48  Q.  3.  Peake*8  R.  65. 
Evid.  207.  In  the  case  of  Pope         (ar)  6  T.  R.  265.  and  see  JL 

V.  FosUr,  4  T.  R.  590.  the  day  v.  Burdett,  1  Ld.  Ray.  149.    3 

of  the  trial  was  holden  to  be  T.  R.  632. 
substantial,  though  laid  tinder 
a  videlteeU 
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brokenge  onty^  but  that  part  of  it  was  due  to  the  de- 
fendant as  an  attorney,  for  haThig  prepared  the  writings. 
But  the  court  was  of  opinion,  upon  motion  in  arrest  of 
judgment,  that  since  the  offence  consisted  in  taking  more 
than  lOi.  in  the  100/.  and  that  the  judgment  did  not  de- 
pend on  the  quantity  of  the  excess,  the  variance  was  im- 
material (y). 

Bf^U  of  variance. 

It  has  already  beea  seen,  that  it  is  essential  to  eveiy  in« 
dictnient  that  it  should  affect  a  formal  accuracy  in  the 
description  of  persons,  time,  place,  sums,  magnitude, 
quantity,  value,  &c.  {%)• 

But  a  variance  in  evidence  from  the  statement,  in  re- 
spect of  time,  phice,  magnitude,  &c.  is  never  material, 
ualess  the  time,  &c.  be  of  the  essence  of  the  ofleoce,  pro* 
Vided  the  description  be  in  substance  correct  (a).  And  it 
seems  to  be  a  general  rule,  that  wherever  an  allegation 
may  be  wholly  struck  out  of  the  indictment,  without  to- 
juiy  to  the  chaige  alleged,  it  need  not  be  proved  (&)• 

It  has  already  been  seen  what  variance  will  be  fatal  ia 
the  description  of  a  statute,  public  or  private  (c).  With 
respect  to  the  pleading  of  other  docunients,  much  de- 
pends upon  the  particular  terms  in  which  the  indict- 
ment pntfesses  to  describe  the  instrument,  and  upon  tlie 
importance  of  the  instrument  itself. 

For  if  it  be  introduced  by  way  of  inducement,  and 
merely  as  collateral  to  other  matter,  a  substantial  descrip^ 

(3f)  6  T.  R.  371.   So  in  an  will  not  support  an  allegation 

indictment    for  larceny  from  of  a  joint  contract. 

lodgiftgB,  the  contract  for  the  (z)  See  chap.  10. 

iodgiiigs  mast  be  proved   as  (a)  See  p.  170.  239. 

laid.    R.y.GoddardandFr€L'  \h)  Seep.  234.  tit.  Surplu- 

UT^  Leach,  617.  3d  edit,  and  sage. 

eridenoe  of  a  separate  contract  (c)  See  chap.  12. 
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tion  will  soffioe,  and  a  minute  and  formal  variailce' 
will  not  be  fatal.  In  May's  case  [d]  the  defendant  was 
'  indicted  for  peijuiy,  alleged  to  have  been  committed  on 
the  trial  of  an  indictment  for  an  assault  The  indict- 
ment for  the  assault  chaified,  that  the  prosecutor  had  re* 
ceived  an  injury  **  whereby  his  life  was  greatly  despaired 
of.'*  The  indictment  for  perjury  introduced  the  indict- 
ment for  the  assaiklt  in  these  words :  "  which  indictment 
was  presented  in  manner  and  form  following,  that  is  to 
say/'  and  then  set  forth  the  indictment  at  length,  with 
the  exception  of  the  word  despaired.  But  it  was  holden, 
(e)  that  though  the  word  **  tenor'*  had  so  strict  and  tech- 
nical a  meaning-  as  to  render  a  literal  recital  necessary, 
yet  that  under  the  words  *'  in  manner  and  form  follow- 
ing, that  is  to  say,"  nothing  more  than  a  substantial  re- 
cital was  necessary. 

In  the  case  of  the  King  v.  Lookup  (/),  die  indictment 
(for  peijuiy)  stated  the  bill  in  Chancery  to  be  directed  to 
Robert  Lord  Henley,  &c.  in  foct  it  was  directed  to  Sir 
Robert  Henley,  knighi,  &&;  but  the  objection  was  oyer- 
ruled. 

In  the  case  of  Hendray  v.  Spencer  (^ ),  for  permitting  a 
defendant  who  had  been  arrested  under  a  latitat,  to  es- 
cape, the  declaration  stated  a  latitat  against  Donner  and  J« 
Doe;  the  writ  produced  in  evidence  was  against  Donner 
and  two  others,  and  not  against  Donner  and  J.  Doe,  but 
Lord  Mansfield  overruled  the  objection  (&). 

{d)  Leach,  227.  T.  R.  235.~  Cuming  v.  Sibley, 

(e)  By  Mr.  J.  Buller.  cited  1  T.  R.  239.  and  ShvUel- 

if)  Cited  in  -R.  v.  PippetU  worth  v.  PilkingUm^   1  T.  R. 

1  T.  R.  240.  240.    See  Frith  v.  Gray  cited 

(^f)  Cited  in  the  same  ca^e.  4  T,  R.  561. 
[h)  See  alo  JR.  v.  Pippett,  I 
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But  if  a  material  descriptive  allegation  be  contradicted 
by  the  record  produced  to  prove  that  allegation,  the  va;- 
riance  will  be  fatal. 

Thus  where  Judgment  is  alleged  to  have  been  given 
in  such  a  term,  as  appears  by  the  record  thereof,  &c.  if  in 
fact  it  appear  from  the  record,  that  judgment  was  given 
i&  a  different  term,  the  variance  would  be  fatal  (i). 

In  an  action  for  a  malicious  prosecution,  the  declara- 
tion alleged  the  plaintifTs  acquittal  **  on  Wednesday  next 
after  15  days,  &c.  in  the  court  of  our  said  lord  the  king, 
before  the  king  himself,  at  Westminster,  before  the  Lord 
C.  J.  assigned  to  hold  pleas  before  the  king  himself.** 
From  a  copy  of  the  roll  it  appeared,  that  the  plaintiff  had 
been  acquitted  at  nisi  prius,  and  the  variance  was  holden 
to  be  fatal,  since  the  words  of  the  declaration  are  descrip- 
tive  of  a  trial  at  bar  {k)^ 

An  indictment  for  perjury  atated,  that  the  defendant 
went  before  a  justice  of  the  peace,  and  swore  in  substance 
and  to  the  effect  following,  that  is  to  say,  '*  that  the  said 
8.  N.  on,  &C.  at,  &;c.  made  an  assault  upon  her  the  said 
M.  A.  T«  with  an  umbrella,  and  at  the  same  time  threa- 
tened to  shoot  her  with  a  pistol ;  *'  the  information  was 
produced,  and  ran  thus,  **  and  at  the  same  threatened  to 
shoot  her,"  &c.  omitting  the  word  time,  and  the  variance 
was  hokien  to  be  fatal.  (/). 

So  in  prosecutions  for  forgery  (tn),  perjury  (i),  blasphe- 
mous or  seditious  words  (0)9  libels  (p),  tec.  where  the  in- 
dictment is  founded  upon  the  very  terms  and  expres- 

(1)  Rastall  v.  StraOon,  1  H.  (m)  See  p.  93. 

B.  49.  (n)  P.  109. 

{k)  Wbodford  ▼•  Ashley,  2  (0)   P.  113. 

Camp.  193,  (p)  P.  113. 

(0  R.  V.  Mary  Jnn  Taylor, 
I  Camp.  495. 
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sums  which  have  been  ined  by  the  defendanty  and  wbich 
ttust  be  set  out  on  the  reoord,  any  variaoee  affecting  the 
aense  will  in  general  be  fatal. 

A  variance  from  the  deecription  of  the  things  allq^  to 
have  been  stolen  or  fcN^gied  is  in  genend  fiitaL  (^ 

[q]  As  between  Lion  Ram-     an     indictment    for    for^iT* 
psut  and  a  Lion  Ristant,  on     Lee*B  case*  Leadi,  3d  £d.  p. 

464. 
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Of  Amendnktni9, 

By  the  express  provisions  of  the  statutes  of  amendment, 
cases  of  treason  and  felony  are  exempted  from  their  ope- 
ration;  and  it  has  frequently  been  laid  down,  that  the 
exception  virtually  extends  to  all  criminal  prosecutions, 
and  that  the  proceedings  in  such  cases  are  amendable  ac- 
cording to  the  rules  and  practice  of  the  common  law 
only  (o). 

With  respect  to  an  indictment,  since  it  is  found  upon 
tlie  oath  of  a  juiy,  there  would  be  a  manifest  impro- 
priety  in  making  any  alteration  in  it  (A),  which  could  pos- 
sibly affect  the  sense,  without  their  consent.    Amend- 
ments  of  this  kind  have.  In  some  cases,  been  made  by 
the  authority  of  the  court  even  after  verdict,  but  such  in- 
stances  are  rare  [c).    In  the  second  volume  of  tiulstrode's 
reports,  Mr.  J.  Telverton  cites  the  case  of  two  persons, 
vliohad  been  indicted  before  him  for  a  capital  felony: 
it  appeared,  that  the  indictment  charged  them  in  the  sin- 
gular  number;  on  that  account  he  staid  the  proceedings, 
and  took  the  opinion  of  the  judges;  eight  or  nine  of 

{a)  Burr.  2527.  6  Mod.  268.  (c)  2  Buls.  35.  and  see  11  H. 

i  Sid.  244.     1  KeK  252.     I  6.  t  2.  and  f.  14.  where  a  wnt 

Haw.  c.  25.  s.  97.  1  Salt  6l,  of  forger  of  false  deeds  was 

52.    But  qu.  and  see  p.  253.  amended  by  inserting    tma^. 

{h)  Per  Ld«  Mansfield,  Barr.  navit  for  imaginatus  est. 
2569. 

S9 
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whom  (all  who  were  present)  clearly  held,  that  the  in- 
dictmcDt  was  good  and  ameDdable ;  and  be  adds,  that  it 
was  amended  accordingly,  and  that  both  the  defendants 
were  executed  {</)• 

Where  an  indictment  appeared  to  be  insufficient,  either 
for  its  uncertainty,  or  for  want  of  proper  legal  words,  it 
was  anciently  the  practice  to  award  process  to  the  grand 
jury,  if  the  court  sate  in  the  same  county,  to  come  into 
court  to  amend  it  (e).  And  it  is  the  common  practice  at 
present  to  amend  indictment  in  matters  of  form,  whilst 
the  grand  jury  are  before  the  court;  for  which  purpose 
they  formally  give  their  consent,  that  the  court  sbad 
amend  matters  of  form  altering  no  matter  of  substance. 

And  it  seems,  that  a  rule  may  be  made  upon  (/)  the 
coroner,  to  amend  the  body  of  his  inquest  by  his  notes  in 
mere  matters  of  form,  and  before  it  is  filed. 

But  the  same  objection  does  not  apply  to  other  parts 
of  the  record  extrinsic  of  the  indictment  itself;  and  it 
seems,  that  evident  misprisions  in  mere  matters  of  fonn, 
either  in  the  joining  of  issue  or  setting  out  the  process, 
are  amendable  at  common  law.  In  Harris's  (g)  case,  the 
defendant  having  been  found  guilty  of  a  nuisance,  the  re- 
cord was  removed  into  the  Court  of  King's  Bench  by  c^- 
tiorari;  and  on  examination  it  appeared,  ttait  no  issue 
bad  been  joined  by  the  clerk  of  assize  to  the  plea  of  not 
guilty;  and  though  several  years  had  elapsed,  and  Ri- 
chard Warer,  the  clerk  of  assize,  who  ought  to  have  en« 
tered  the  similiier,  had  died  in  the  interval,  the  court  or- 


{d]  See  Mr.  J.  Poweirs  ob-  B.  Ind.  12.   2  Haw.  c  25.  s. 

servation  upon   this   case,   6  98. 
Mod.  %3.  . ,  (/)  2  Haw.  c  25.  s.  97. 

(«)  22  Ass.  73.     2  E.  3.  1.  {g)  Cro.  J.  502. 
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dered  the  words,  el  Hicardus  Water ^  qui  pro  domino  rege 
seqvltitr  similiter,  Sgc.  to  be  interlined.  In  an  informa- 
tion (A)  against  the  husband  and  wife  for  the  recusancy 
of  the  wife,  the  appearance  of  both  was  recorded  upon 
the  roll  with  the  plea  of  not  guilty  by  the  wife  alone, 
upon  which  issue  was  joined.  It  was  objected,  that  no 
issue  was  joined,  for  the  plea  of  a  feme  covert  was  void; 
and  tbaty  though  it  appeared  from  the  docket  that  both 
had  pleaded,  yet  the  roll  being  made  up  of  a  different 
term,  could  not  be  guided  by  the  docket;  but  the  court 
held  that  it  was  but  the  misprision  of  the  clerk,  and 
raight  therefore  be  amended. 

So  where  fi  venire,  directed  viceeomiHbus  of  Canter- 
biny,  was  returned  by  J.  S.  ticecomes,  it  was  holden  that 
it  might  be  amended  on  the  affidavit  of  J.  S.  that  there 
was  no  sheriff  of  the  place  but  himself  (j}« 

So  in  the  case  of  the  King  v.  Hayts,  where  the  defen* 
dant  was  indicted  for  the  forging  a  bond,  upon  the  trial 
it  appeared,  that  there  was  a  variance  between  the  msi 
prius  roll  and  the  forged  instrument  upon  which  a  spe- 
cial verdict  was  found.  The  prosecutor  then  moved, 
that  the  nisi  prius  roll  might  be  amended  by  the  record 
of  the  indictment  which  was  right;  and  the  court  inclined 
to  think,  that  this  was  amendable  at  common  law,  since 
tliere  was  something  to  amend  by  ( jr). 

But  it  seems,  to  be  perfectly  settled,  that  a  discontinue 
ance  is  not  amendable  in  any  criminal  prosecution;  and  ' 


{h)  Cto.  J.  529.  Parker  v.  directed  the  amendment  on  an- 

SirJohn  Curton  and  fui  wife.  other  ground.  Ld*.  Ray.  1518. 

(t)  1  Sid.  244.     Keb.  900,  See  also  1  Lev.  189.    3  Mod. 

90J.  6  Coke,  310.  3  Lev.  430.  167.  Cro.  Oar.  144.    Palmer, 

[k]  Str.  842.    But  the  court  480. 
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in  Tutchin*«  case  (/),  it  wa».  holdea  by  L^d.  Hxjit,  C«  J«  uid 
by  Powell,  J.  that  tb^e  issuing  a  distrifi^  eorporqjMrar 
torum  teated  on  the  24th,  th^  meMir^fad/u  beiuig  return- 
able on  the  23d,  u^  a  discontinuance^  and  thftt  suc^  a 
faultj^  even  in  a  civi)  caae,^  wQuId  i^ot  bfive  been  cur^  Igf 
t)ie  stajbMte  8  ^.  a  c«  IS* 

Ax  cQimmon  I^w  the  court  may  am^  tbeir  q^rai  opui* 
pjrision,  or  even  their  owa  judgai«u;it,  or  any  other  pfi:t 
of  the  record  in  the  same  term,  fbi;  dicing  the  ^m^  the 
r^oi;d  is  in  the  breast  of  tbe  judgea  (m).. 

Where  an  indictgient  haa  been  removed  inta  the  Qourt 
of  King's  Bench  from  an  inferioi[  court,  the  general  r^le 
seems  to  h^v^  been,  that  t^  record  n>igbt.  b(^  am^iv)^ 
accordii;^  to  the  tfuth,  if  by  the  aid.  oC  any  existing  do- 
cument it  could  be  89.  ajpQi/ended.  Thus  tl;^  bod;^  of  an 
indictment  from  i.ondoa  may  be  ainend^ed ;  becau^«|  by 
the  city  charter  the  tenor  i.  e«  a  copy  only  can,  be  is- 
nioved  from  thence,,  and  the  original  remains  a  ceitaia 
guide  for  the  amendment  (^).. 

Sa  it  bas  alwaya  been  the  common  coifpqe  to  direct  the 
ca{)Ltioa  o(  i^a  indict^tent  to,  be  amended  by  the  clei^  cS 
tiie  assizes,  so  as  tp  make  it  agree  \^ith  the  original  re- 
cord, (o)^  But  with  respect  to  amendments  of  this  sfh- 
ture,  a  question  of  considerable  dij&cully:  haa  arisen  as 
to  the  time  of  making  sycban  ameijidment^  for^  accord- 
iog  ta  the  technical  distinction,  a  record  cannot  be 
amended  in  a  term,  subsequent  to  that  in  which  it  be* 


(Q  S  Mod»  26SL  Sea  Yel.  64.  {m)   Biac]more*t    casr,    3 

Dyer,  346. 1  Ld.  Ray.  106K  3.  Co.  310* 

Mod.  335.    3  Bl.  Coaim.  406.  (n)  ^  Haw.  c.  36.  s.  97; 

Comb.  73.  (o)  Ik 


came  a  record  (a)  and  ia  coDfonnity  ivitb  this  maxima   • 
tbe.coufta  have  firequeaitly  lefiifled  to  araead  tbe  caption 
of  an  iadictnient  in  a  term  subsequaot  to  that  ia  wbick. 
itcatne  in  and  was  enteied  of  record  (o). 

But»  in  the  case  of  the  ^ing  v.  Chriitopher  Aikintan, 
it  was  soIeinDly  decidod,  after  a  full  consideration  of  al^ 
the  previous  cases,  that  a  caption  might  be  amended  a/* 
ier  the  term,  and  made  to  correspond  with  the  truth  of 
the  case.    It  appealed,  that  the  defendani  bad  been  con- 
victed at  a  aessioi^  of  oyer  a»d.  terminer  £6r  the  county 
of  Middlesex,  that  the  sessions  of  the  peace,  and  of  oyer 
and  terminer  for  the  county,  are  hoMen  at  the  same  time 
aad  that  the  clerk  of  the  peace  had  two  printed  forms 
of  captions,  the  one  appUcaUe  to  indictments  preferred 
under  the  commission  cf  oyer  aid  terminer,  the  other  to 
those  piefened  under  the  commission  of  the  peace,  and 
that  a  junior  clerk,   upon  the  receipt  of  the  certiorari, 
took  by  mistake  a  return  of  a  caption  of  the  peace, 
and,  striking  out  the  word  peace,  inserted  the  words  oyer 
and  terminer.    The  consequence  was,  that  the  caption 
was  neither  applicable  to  a  session  of  the  peace,  nor  to 
a  session  of  oyer  and  terminer.    The  certiorari  was  re. 
turned  in  Easter  term,  1783 ;  the  defendant  was  found 
guilty  at  the  sittings  after  the  next  Trinity  term,  and  in 
the  Easter  term  following,  the  attorney-general  moved 
to  amend  the  return  to  the  certiorari^  by  the  commission* 
&C.  according  to  the  fact,  and  to  amend,  the  caption,  hy 

the  return* 


(s)  1  Saiiad.  S4a    3  Haw*  8  Co.  310.  2  Ld.  Ray.  968.  6 

c.  as,  8.  97.  Mod.  58.     1  Vent.  344.  2  Ld. 

H  See  2  Bale,  168.  Sir  W.  Ray.  1039.  I  Sir.  442.  I  Bac. 

Jooes,  421.  1  Roll.  Ab.  196.  Ab.  99. 
1^175.    6  Blod.  273.  278. 
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This  was  opposed  on  the  authority  of  the  cases  whicb 
have  been  alluded  to,  in  answer  to  which  the  following 
authorities  and  cases  were  cited,  R.  v.  Percital  {pU 
Oddington  y.  Darby  {9),  R.  y,  Wiikes  (r^  Sir  W.  Blade- 
stone^s  Commentaries^  (#),  R.  v.  Hoekenhull  {i),  R.  t* 
Hayes  (1/),  Harrises  case  {x),  PhUips  v.  Smiih  (y)» 
Thorney's  case  (2),  B.  v.  Pairweaiher  (a),  and  R.  v.  Poii- 
sonby  (i). 

Lord  Mansfield  afterwards  delivered  the  judgment  of 
the  court  in  favour  of  the  amendment,  principally  on  the 
following  grounds  (r). 

1.  That  the  return  of  a  caption  to  the  court  of  King's 
Bench  is  merely  a  miniUerial  act  (d),  and  that  ministeritti 
acts  are  amendable  at  common  law  at  any  time  (fK 

t.  That  the  application  was  to  make  the  copy  the 
same  as  the  original^  and  not  to  alter  the  original  ca{>- 
tioh  (/), 

3*  That  the  cases  of  the  King  v.  HockenhuU  and 
the  King  v.  Pairweaiher,  were  authorities  directly  in 
point  (g). 


(p)  1  Sid,  244. 

iq)  2  Buls.  35. 

(r)  4  Burr.  2527. 

{$)  3  Bl.  Comm.  406. 

(0  3  Mod.  167.  Comb.  73. 

(tt)  2  Ld.  Ray.  Idl8.  2  Str. 
843. 

(x)  Cro.  J.  502. 

(y)  1  Str.  138. 

(z)  Cro.  J.  276. 

(a)MWill.Saupd.24d«n,1. 

(6)  lb.  See  also  39  H.  6.  4a 

(c)  See  thereasons  at  length, 
1  Will.  Sannd,  248,  n.  1, 


(<0  See  1  Sauad.  249,  and 
jR.  V.  HockenkuU,  3  Mod.  167« 

(e)  See  1  Str.  136, 

(/)  According  to  the  author 
rities,  .H.  v.  Hayes^  Str.  843^ 
R.  V.  Alcock,  1  Sid.  155, 

ig]  The  fonner  of  these  was 
the  case  of  an  tnforTnation,  ori<- 
ginally  filed  in  the  King's 
Bench,  where  the  clerk  of  the 
crown  office,  in  making  up  the 
memorandum,  ihserted  Martimi 
for  HilaHif  and,  after  convic- 
tipn^  the  court  ordered  the  misn 
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And  Lord  Mansfield  further  observed,  tbaf  even  con- 
sidering the  caption  as  an  original,  it  may  be  amended 
in  analogy  to  the  instances  of  amendment  in  civil  cases 
at  common  law  which  have  been  allowed,  though  in  fic^ 
tion  of  law  the  original  has  been  already  removed;  since 
at  common  law  there  is  no  distinction  as  to  amendments 
between  civil  and  criminal  cases  {&);  and  in  civil  cases 
there  are  innumerable  instances  in  which  amendments 
have  been  made  by  the  record  below.  So  coroners  return 
original  inquisitions,  yet  they  may  be  amended  in  all 
points  except  the  finding  of  the  juiy  (t). 


prtsKmto  beamended.  3  Mod. 
167. 1  WiU.  i9aund.  249.  n.  1. 
In  the  case  of  the  King  v,  JFotV- 
weaiker^  1  WilL  Saund.  249. 
n.  1.  it  appears  that  the  court 
ordered  the  caption  to  be 
amended  in  a  subsequent  term ; 
but  Mr.  Serjeant  Williams 
doubted  whether  this  case 
could  be  considered  as  an  au- 
thority, since  th^  court  made 
a  rule  absolute,  in  the  first  in* 
stance,  for  the  defendant  to 
withdraw  his  demurrer  and 
plead  df)  novo,  and  that  the 
clerk  of  the  peace  should  be  at 
liberty  to  amend  the  caption, 
and  pay  the  defendant  his 
costs;  and  it  is  impossible  to 
suppose  that  the  court  would 
ha^e  made  such  a  rule  abso- 
lute in  the  first  instance,  ex- 
cept  by  consent* 


{h)  Cro.  J.  502.  27&  529. 
2  RolL  Rep.  59. 

(t)  In  Glover*s  case,  1  Sid« 
259.  the  inquest  found,  that 
Glover  sequumfdowice  subrner* 
tusfuit,  without  saying  that  he 
died.  It  was  holden  that  this 
was  matter  of  form  and  amend- 
able; and  Twisden,  J.  held, 
that  an  inquisition  might  be 
amended  by  the  insertion  of 
the  word  mutdef;  and  it  was 
holden,  that  all  matters  of 
form  were  amendable  by  the 
coroner,  but  no  matter  of  sub- 
stance. See  the  form  of  award- 
ing process  to  the  coroner  to 
come  in  and  amend  the  inqui- 
sition. 8  H.  5.  8.  2  E.  3. 1. 18. 
See  also  R,  ▼.  Harruon,  1  Sid. 
225. 
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of  Ida  f^ace  for  the  county  oC  Wilto  ww  oiider^  to^  bms 
MRii^  court  tiike  ori^jtel  iodiotweirt.  apu'mt  the  drfVi>diiiit^ 
morctef  tbot  tibe  dotodimt  nig^  be  ^Miwg^ct  tf  upon 
cMOMiiatMMi  it  sfaottU.  agree  v^kb^  tbei  iocttrlmeiA  lo* 
imiwiiog  i«i  coidt^  oa  aooMuKI  of  jtt  iamfficimiryK  In.  tho 
citt  of  tiw»  Jt//7g'  T.  SerjHMK^il)  muh  ^Am^  Itbe  cloA  rf 
tboaMOfribrtbe  oomty  of  Liocoln^WMOidomd  torbciq|p 
into,  ooiut  the  wkole  biis  or  6fe  of  indfetmeiits  fiMmd  afc 
tbft.gool  ckbmijB,  togotiMriF4tb  tb»  nmora^  tho  jiuMft 
And  m  tlio  case  of  tbo  jr»ifv«  B«oc&.(m)!»  tfaeriockof  tbo 
«88iae9  for  the  county  of  Dorset  was  ordered  to  amend 
the  certificate  of  the  indictment  against  the  defendant, 
aticfifdng  txy  the  oeigioaj.  Tbo^  cert^kute^  umBt  iMa» 
CLtber  the  caption.  OT'the  transcript  of  the  Mlctment  itself^ 
a«d'  tbeso  swlhortties  combat  what  is  said  in  the  case  of 
the  Kmg'  Vi  Attack  (it^.  These  cases  shew,  that  previoas 
M^the  retgn  of  Charlies  the  Second,  as  well  as  since,  courts 
Inwe  proceeded  on  the  same  idea  as  a  fundamental  rulci^ 
that  a  fiction  of  law  shall  nerer  prevail  against,  the  truth 
oCa  fact  to  defeat  the  ends,  of  justice  (o.).'* 

Upon  the  authority  of  these  c^ses  it  would  probably 
be  hoiden,,  that  tb^  caption  of  an  inquisilipa  before  a 
coroner,,  or  e^eo  the  ioqujaitioii  ilself»  is  amendable  in 


|&)  Midi..  3  4. 1.    . 

H).  HiiaJ^U 

(174  Mich.  7  JL  U  oonti«  X 
R^L  AJb«  196.,  vbare  the  deik 
cf  assize*,  certifying  the  T8coni», 
omijttqd  a  cqatinaaiie^^  and  tbr 
covzt  would.  BOi  aliow  ii  to  be 

landed*.    See  4  Mod,  396^ 

H  J  Sid.  155. 


M  Se9l$id.23d».2.UiiCKk 
Uiu  258.  Fitz.  Avead.  3& 
Be  Amen^SO.  13  O.  7.  »^ 
11  H.  7.  21.  In  the  «ai» 
44  E..  3.  6.  tht  Gowt  or* 
deied  aa  <c  at^entm  fif^ 
fmm  to  Ve  entered  oa  the  loU 
in  a  subsequent  lenn.  Bat  see 
Br.  Amende  21. 


matter  of  htm  after  it  baa  been  flled»  either  in  the  same 
or  in  a  tuhu^ueni  ififrn^  though*  according  to  Serjeant 
HavkkiB  (p)^  it  has  been  holdeii,  that  the  caption  of  an  in^ 
quiflttion  caanot  be  aaDeaded  at  aay  time  after  it  has  beea. 
filed^  asy  oMire  than  the  body. 

With  respect  to  criminal  infarmathm^  it  seems  to  be 
settled,  that  they,  and  the  pleadings  founded  upon  tbefli» 
are  amendable  upon  motion  ib  court,  or  e?ea  before  a 
ju<%e  at  chambers,  at  any  lime  before  the  triaU  in  ma^ 
teis  of  substance  as  well  as  of  form,  though  if  the  alteia»> 
tioD  be  material,  leave  is  given  to  the  defendant  to  alter  hia 
plea  (q) ;  for  these  difTor  most  materially  from  iadictmeirts 
aad  iaquisitioDs,  inasmuch  as  they  are  prepared  by  an  offi- 
cer of  the  court,  and  not  upon  oath  after  an  examination 
of  witnesses. 

And  even  after  judgment  the  court  will  amend  a  mere 
clerical  misprision,  which  does  not  occur  in  the  body  of 
the  information^  Thus  where  the  clerk  entitled  the  me- 
morandum as  of  Mickaelmaf  instead  of  Hilary  Urin^  the 
court  held  that  the  defect  was  amendable  (r) ;  and  inti- 
mated tha(  the  defect  was  amendable  by  virtue  of  the  stat» 
8  VL  6.  c.  1%.  which  specially  excepts  appeals  and  indict* 
ments  of  treason  and  felony  and  outlawries  for  the  same. 
This  special  exception  following  words  in  the  statute  of 
the  most  general  and  comprehensive  natuve,  including 
**  any  record,  process,  word,  plea,  warrant  of  attorney, 
writ,  parcel,  or  return,  which  for  the  time  shall  be,"  ap« 

{py  2  Haw.  c.  25.  s.  97.  But  Ann.  cijted.    Su.  871.    1  Lev. 

see  the  cas^  p.  251,  n.  (o).  189.  JR.  v.  Goffe^    R,  v.  Hol-^ 

(^)  R.  V.  Ifonrtf,  1  Salk.  47.  land,  4  T.  R.  457. 

50.    Str.  871.    R.  v.  Charles^  (r)  R.  v.  HockenhuU,  3  Mod. 

worth.     R.  V.  WUha,  Burr.  167. 
2568.     R.  V.  Simmondi,   10 
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pears  so  strongly  to  indicate  &n  intention  cfn  the  part  of 
the  legislature,  that  the  statute  should  extend  .to  indict* 
meuis  for  misdemeanors  below  the  degree  of  felony,  as 
at  least  to  justify  a  slight  degree  of  scepticism  in  respect 
of  a  contrary  construction,  and  to  warrant  a  brief  ioquiiy 
into  the  authorities    upon  which  that    constmction  is 
fMMid^d.    In  the  first  place.  Lord  Coke,  in  Blackmore's 
cftse,  in  enumerating  fourteen  misprisions,  which  he  says 
are  not  amendable  by  virtue  of  the  stat  8  H.  6.  c.  19. 
asserts,   that  it  does  not  extend  to  an  appeal,  nor  to 
pie4is  of  the  crcwn^  for  they  are  excepted;  which  is  a  re* 
inarkable  assertion,    for  the  words  of  the  statute  give 
the  judges  power  to  amend  ''all  that  which  to' them 
seemeth  to  be  misprision  of  the  clerks  in  any  record, 
process,  word,  plea,  warrant  of  attorney,  writ,  pannel, 
and  return,  except  appeals,  indictments  of  treason  and  fe- 
lony, and  otUlawries  for  the  same.*^ 

In  Tutchin*s  {s)  case,  Mr.  J.  Powys  expressed  a  direct 
opinion  that  the  statute  in  question  extended  to  crown 
C9S&  which  were  not  within  the  exceptions  of  the  sta- 
tutc,  since  the  purview  of  Uie  statute  is  as  express  and 
general  as  it  can  be^  and  the  exception  but  particu- 
lar; and  he  added,  Uiat  in  Lord  Bridgwater's  case.  Lord 
Hale  thought  the  statute  was  not  to  be  so  restrained; 
but  Powel,  J*  was  of  opinion,  that  the  statute  8  H.  & 
c,  12.  was  to  be  explained  by  the  -previons  statute  of 
amendment,  14  £•  3.  c  &  and  that  the  exception  in  the 
statute  of  Henry  was  introduced  ex  abundanli  cauteld. 

In  the  case  of  the  King  v^  Hockenhnll  (t),  the  court, 
as  has  already  been  observed,  held  that  the  statute  did 
extend  to  criminal  ca^es  wlrich  were  noC  excepted. 
Lord  Hale  (u),  in  his  Pleas  of  the  Crown,  says,  that  noue  ' 

[s]  Ld.  Ray.  1861.  Salk.  51.  (t)  3  Mod.  167. 

(tt)  2  Hale,  193. 
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of  the  statutes  of  jeofails  apply  to  indictments:  but  tliin 
must  be  understood  as  said  in  reference  to  the  indict-* 
meDts  of  which  be  was  then  treating ;  namely,  to  indict* 
ments  in  capital  cases,  since  in  entering  upon  the  sulqect 
he  cautiously  admonishes  the  reader  that  he  intends  to 
treat  of  those  indictments  only  which  relate  to  capital  of^ 
fences  (a*).  Serjeant  Hawkins  lays  it  down  as  a  settled 
nile^  that  no  criminal  prosecution  is  within  any  of  the 
statutes  of  amendments,  for  which  he  cites  Tutchin's  (y) 
case  and  Reed's  (s)case;  but  in  the  latter  of  those  cases  the 
defect  was  holden  to  be  amendable  at  common  law ;  in 
the  fonner  it  was  holden  that  the  fault  was  incurable 
e?en  by  the  statutes,  supposing  them  to  apply. 

In  Wilkes's  (a)  case»  Lord  C.  J.  Mansfield  and  Mr. 
J.  Tales  seem  to  bare  been  of  opinion,  that  the  statutes 
of  amendment  did  not  apply  to  criminal  cases;  but  it 
is  to  be  observed,  that  thece  was  no  necessity  in  that  in- 
stance to  resort  to  the  statute,  for  the  amendment  was 
clearly  warranted  by  the  established  practice  and  usage  of 
the  court,  and  the  question  was,  as  to  the  alteration  of  a 
very  material  allq;ation  in  the  information,  to  which  the 
statute  could  have  no  relation  whatever.  Finally,  not* 
withstanding  the  frequent  acquiescence  which  has  been 
yielded  from  time  to  time,  by  very  eminent  judges,  to  the 
broad  position  of  Lord  Coke,  it  is  impossible  to  foiget  that 
this  was  founded  either  upon  a  misrepresentation  of  the  sta- 
tute itself  or  upon  a  forced  extension  of  its  plain  and  lite- 
ral sense ;  and  it  must  be  confessed  that  his  opinion  has 
been  adopted  without  much  investigation  or  argument, 
though  not  wholly  without  opposition.  The  courts  have, 
in  many  instances,  shewn  a  desire  of  avoiding  the  ques- 

(ri  2  Hale,  165.  c.  (2)  1  Sid.  66. 

(y)  6  Mod.  268.  (d)  4  Burr.  2568. 
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ton,  bj  nrnking  mnendltneiitft  as  at  common  lttW»  ntter 
ijban avowedly  undar  the  statute,  and  no  caaa  appelmki 
^faich  an  ^OMttdmeM  whidi  was  mUo^able  und^  the 
atatvte,  but  not  at.coisnion  law^  has  b^en  afipUed  for; 
«nd|  therefore,  theie  does  not  seem  to  be  may  expreft 
^tecision  that  the  statute  is  inapplicable  to  criminri  eam 
bctovr  tbe  degree  of  felony^  On  the  oontraiy^  Bodreo- 
huIPs  case  is  a  direct  anthority  on  the  other  side. 

With  respect  to  aimending  p/ea#,  &c*  at  the  instance  Df 
the  defendant,  it  was  bolden,  in  Knowles's  case,  that  hiB 
plea  to  an  indictnient  for  mnnler  might  be  amended  after 
it  had  been  filed  and  after  the  attomejr-g^eml  had  re- 
plied, and  the  court  held,  that  before  judgment,  and 
whilst  things  were  in  fieri  and  agitation,  they  bad  aatfao- 
riCy  oter  ail  the  proceedings  (b). 

It  has  been  said,  that  4  verdict  general  or  special  cannot 
be  amended  by  the  notes  of  the  clerk  of  assice  in  crimiaal, 
though  it  is  otherwise  in  civil  cases  (0). 

But  in  tbe  case  of  Edd&wes  v.  Hopkins  (d),  Ld%  Mansfield 
mentioned  the  case  of  one  Gibson  who  was  convicted  of 
fbbbeiy^  and  n  mistake  being  discovered  in  the  verdict,  it 
wa%  on  ooDsultation  with  dl  the  judges,  oDirected  ffom 
the  minutes  signed  by  the  juty^  and  the  prisoner  was 
executed.  And  the  same  was  bolden  by  Lord  Mansfield 
in  HazeU's  case,  upon  a  special  verdict  on  an  indictment 
for  murder  («}• 

With  respect  to  the  judgment,  tbe  reeordmg  of  it  is 
an  act  so  important  in  its  nature^  and  is  presumed  ft) 
have  been  done  with  such  ddibemtion  and  attention, 
that  it  cannot  be  aterM  either  by  the  same  court  or  by 
any  other  after  it  has  become  mntter  of  record.    In  WaU 

• 

(6)  1  Salk.  47.  Holt,  530.  {d)   Doug.  375. 

(c)  R.  V.  Keat,  Salk.  47.  (e)  Leaeh,  425.  Boiler  J. 
Bold's  case,  Salk.  53.  Keil.  1.     dissent.  See  Ld.  Ray.  141. 
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cotf  8  case  (/)  the  judgment  for  treason  was  thus  entered 
'^^^quod  interiora  sua  extra  vtntrem  suum  capiantur^ 
omitting  the  words,  "  ipso  que  vioo  tomhuranturr 
Upon  writ  of  error  bix>u(^t  by  bis  son,  those  wlio 
claimed  the  {ather*8  estate,  under  the  king*s  grant, 
mored  that  the  clerk  of  the  indictments  for  London 
might  attend,  which  he  did,  and  produced  tlie  record  of 
Walcott*s  attainder  in  court,  and  also  the  indictment  on 
which  he  was  tried;  and  it  appeared,  upon  inspection* 
that  the  deficient  words  were  amongst  the  minutes  taken 
by  him,  and  indorsed  upoo  the  indictment.  It  was  then 
moved,  that  the  record  might  be  amended  by  the  minutes, 
hot  the  court  nefiised  the  ap|l(fcatioii,  und  the  judgnaent 
was  reversed  for  this  defect 

[f]  4  Mod  395.   The  reversal  was  afterwards  ccmiiimied  in  the 

House  of  Lords. 
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CHAP.  XVI. 

Of  Process  upon  Indictments  and  Informations. 

L  In  case  of  Treason  or  Felony,  p.  972. 

\.  Of  the  Capias f  and  in  what  Cases  more  than  erne  is 

requisitSf  p.  973. 
S.  0/the  Exigent  and  Outldwiry,  p.  8t9. 
$•   Writ  qf  ProdammtionSf  p»  985. 
IL  tn  Case  of  Misdemeanors  below  tke  Degree  of  Felony^ 

p.  28T. 
IIL  In  Case  of  Informations,  i^c.  p.  S92. 
IV.  DefecU  in  Process,  p.  293. 

After  an  indictment  has  been  found  againat  a  defend- 
ant, if  he  be  not  in  custody,  it  is  necessary  to  issue  pro- 
cess for  the  purpose  of  bringing  him  into  court  to  defend 
himself  against  the  chaige ;  for  though  a  bill  may  be  pre- 
ferred and  found  against  a  person  in  his  absence,  this 
being  merely  an  ex  parte  proceeding  to  which,  if  present, 
he  could  make  no  opposition,  yet  no  indictment  can  be 
tried  unless  he  personally  appear;  a  provision  founded 
upon  a  principle  of  equity  in  all  cases,  and  the  express 
enactment  of  the  stat  28  £•  3.  c  3.  in  capital  ones,  that 
no  man  shall  be  put  to  death  without  being  brought  to 
answer  by  due  process  of  law  (a). 

After  the  indictment,  in  the  usual  order  of  the  record, 
follows  the  aiffard  of  process,  wbose  different  stages^  will 
next  be  briefly  considered. 

The  first  step  in  process  upon  indictment  for  treason 

(a)  4Comn.  318. 


or  felony  is  a  capias  [b),  by  which  the  sheriff  is  com- 
manded, that  he  omit  not,  on  account  of  any  liberty  &c. 
to  take  the  defendant  if  he  be  found  within  his  bailiwick, 
and  to  produce  his  body  before  the  court,  on  a  day  named, 
in  order  to  answer  the  chaige. 

If  this  writ  issue  from  the  King*8  Bench,  it  should  be 
tested  by  the  chief  justice  (c),  or,  during  a  vacancy,  by 
the  senior  judge;  if  it  issue  from  any  other  superior 
court,  it  should  be  tested  by  the  first  of  those  named  in 
the  commission  (d) ;  and  if  the  indictment  be  taken  be- 
fore justices  of  the  peace  at  sessions,  though  the  process 
must  be  awarded  by  two  at  the  least,  the  capias^  it  seems, 
may  be  tested  by  one  [e). 

In  all  cases,  the  writ  must  be  in  the  name  of  the  king 
(/),  though,  if  it  issue  within  a  county  palatine  or  li- 
berfy,  it  must  be  tested  in  the  name  of  the  owner  of  such 
county  palatine  or  liberty. 

This  writ  may  be  issued  by  the  Court  of  King^s  Bench 
uix)n  any  indictment  originally  foundr  there,  or  removed 
thither,  directed  to  the  sheriff  of  the  county  where  the 
party  is  indicted ;  and  upon  a  non  inventus  returned,  and 
a  tutatum  that  he  is  in  another  county,  the  court  may 
award  the  testatum  capias  into  any  other  such  county  {g). 

Justices  of  gaol  delivery  cannot  issue  a  capias,  tor 
their  commission  extends  only  to  the  delivery  of  the 
gaol  (h) ;  but  justices  of  oyer  and  terminer  may  issue  the 
capias,  and  proceed  to  outlawry  upon  it ;  and  so  may 
justices  of  the  peace  (i). 


(i)  3  Mod.  265.  2  Hale,  194.  (e)  lb. 

2  Haw.  c  27.  s.  15.  (/)  27  H.  8.  c.  24.  s.  3. 

(e)  2  Haw.  c.  27.  s«  6.  2  (g)  2  Hale,  198. 

Hale,  199.  [h)  lb. 

(d)  2Haw.c.  27,t.8.  (t)  5E.3.  c<  11. 1  F.  4.c.  1. 
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And  Lofd  Hale  t^as  of  opinion,  that  a  coroner  mighl  * 
make  process  of  outlawiy  {k). 

Justices  of  the  peace  in  sessions  are  empowered  by 
their  commission  to  make  and  contiboe  processes  against 
persons  indicted,  until  they  can  be  taken,  surrender 
themselves,  or  be  outlawed;  and  the  same  authority  is> 
vested  in  them  by  the  stat  5  E.  3.  c  11.  and  1  EL  4.  c.  9. 

Where  the  process  is  awarded  from  the  King's  Bench 
into  any  other  county,  there  should  be  an  interval  of  15- 
days  at  leist  between  the  te^te  and  return  of  every  pro- 
cess; but  Where  the  procais  is  awarded  into  the  same 
comity  where  the  court  sits,  this  is  not  necessary  (/)• 
Where  it  is  awarded  by  the  justices  of  oyer  imd  termhier 
and  gcnend  goal  delivery,  it  is  made  retumable  at  the 
next  session  of  oyer  and  terminer  and  gKoI  deltvety. 

The  writ  is  directed  to  the  sheriif,  ftc.  of  the  coUnfy  or 
^division  for  which  the  court  sits,  before  which  the  itldicl- 
ifaent  was  taken;  but  if  the  defendant  dwell  in  another 
cottnty,  process  may  be  directed  .thither  by  virtue  of  the 
statute  5  £.3.  c.  11.  which  recites,  that  dtven  persdni, 
oppealtd  or  indicted  of  divers  felonii^  in  one  county,  or 
ontlaWed  in  the  same  county,  had  been  dWdlMg  or  re- 
eeived  in  another  county,  whereby  snch  felonious  per- 
sons, indicted  and  outlawed,  had  been  encouraged  hv 
their  mischief,  because  they  might  not  be  tttached  ia  an- 
otiker  county;  and  enacts,  "Th^t  justtces,  assigned  to 
hear  and  determine  such  felonies,  shall  direct  Iheir  wtits 
to  all  the  counties  of  England,  when  need  ftbail  be  lo 
take  such  persons  indicted."  Since  an  appeal  could  not 
be  taken  before  justices  of  the  peace,  it  has  been  doubted, 
(m)  whether  they  were  within  tlie  meaning  of  this  ita- 
tute>  but  they  certainly  are  within  the  expreltt  Worth  of 

(i)  2.  Hale  199.  27  Ass.  47.         (m)  2  Haw.  c.  27.  s.  3, 
{/)  2  Haw.  c.  97.  8. 15. 
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it ;  and  the  intention  of  the  legislature  would  be  in  part 
frustrated  by  an  exclusive  construction.  Independently 
of  this  statute,  process  by  writ  might  be  well  awarded 
into  any  county  of  England,  either  by  the  King's  Bench 
or  by  justices  of  eyre,  &c.  upon  an  indictment  before 
them. 

A  capias  may  issue  against  a  peer  of  the  realm,  in  case 
of  treason,  felony,  or  breach  of  the  peace  (o). 

The  sheriff  either  brings  the  party  into  court  upon  the 
return  of  the  capias,  or  returns  non  est  inventus. 

Upon  the  latter  return,  in  cases  of  treason  and  homi- 
cide (p),  the  yriit  of  exigent  issues  immediately;  but,  in  in- 
dictments for  any  felonies  but  homicide,  it  appears  to  be 
doabtful,  whether  a  second  capias  was  not  formerly  re- 
quisite preTioiis  to  the  exigent  (9) ;  Lord  Hale,  however^ 
expressly  says,  that  the  process  in  his  time,  in  case  of 
any  felony,  was  one  capias  and  then  an  exigent  (r).  But 
to  Ah  role  there  are  some  exceptions  [s). 

1.  In  iaTOur  of  those  who  are  charged  as  accessories 
either  before  or  after  the  fact;  or,  since  their  guilt  is 
puidy  derivative,  it  is  an  incontrovertible  rule,  that  no 
aceeieoiy  can  be  convicted  before  the  conviction  of  his 
principal,  and  as  an  outlawry  in  felony  is  equivalent  to 
a  conviction,  it  follows,  that  process  of  outlawry  ought 
not  to  issue  against  the  accessory  previous  to  the  out- 
hwiyofthe  principal. 

9dly.  In  case  of  indictments  of  felony  before  justices 
in  their  sessions. 

(0)  2  Hale»  199.  Cro.  Eliz.         (r)  2  Hale,  195. 
'S03.  [s)  An  alias  and  plwies  were 

if)  2  Haw.  c.  27.  s.  112.         not  unfrequent  at  common  law. 

(g)   F.  Cor.   184.   234,  F.     See  Trem.  280. 
Exig.  3.  2  Haw.  c.  27.  s.  112. 
2  Hale,  194. 
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Sdly.  In  faTOur  of  those  whose  residence  in  anothef 
county  renders  further  process  necessary,  acccNrdiog  to  the 
provision  of  several  statutes, 

1.  In  favour  of  accessories,  the  stat  1  West  {t)  recites, 
that  it  had  been  used  in  some  counties  to  outlaw  persons, 
being  appealed  of  commandment,  force,  aid,  or  receipt, 
within  the  same  time  that  be  which  is  appealed  for  the 
deed  is  outlawed ;  and  enacts,  that  none  be  outlawed  upon 
such  appeal,  unless  he  that  is  appealed  of  the  deed  be  at- 
tainted,  so  that  one  like  law  be  used  therein  throughout 
the  realm ;  and  directs  further,  that  their  exigent  ^hM  re- 
main, until  such  as  be  appealed  of  the  deed  be  attainted  by 
outlawry  or  otherwise. 

This  statute,  it  has  been  holden^  extends  to  indictments 
as  well  as  to  appeals  (a) :  for  the  reason  of  the  rule  com- 
prehends both.  They  were  both  upon  the  same  footing 
at  common  law  {x),  and  the  act  itself,  from  its  terms,  ap- 
pears  to  have  been  intended  to  remedy  an  abuse,  which 
partially  prevailed,  and  not  to  alter  the  practice  at  com- 
mon law. 

Where,  then,  one  is  chai^ged  in  an  indictment  as  the 
principal,  and  another  as  accessory,  the  process  by  capioi 
is  against  all,  but  the  exigent  issues  against  the  principal 
only ;  and  the  process  should  be  continued,  by  capias  in- 
finiti,  against  the  accessory  till  the  principal  be  outlawed, 
and  then  an  exigent  should  issue  against  the  accessory,  be- 
cause then  the  principal  is  attaint  by  the  outlawry ;  and 
if  the  accessory  appear  upon  the  capias^  he  should  be  ad« 
mitted  to  bail,  and  have  the  same  day  given  by  bail,  till  the 
process  be  determined  against  the  principal  (y). 

{t)  3  E.  1.  c  14.  Brae.  127.    Britt.  f.  5.    3  Ins. 

(u)  Smnm.  210.  2  Hale,  200.     183. 
7  Ins.  183.  (y)  2  Ins.  183.    St.  1  Weit. 

(ft)  2  Haw.  c.  27.  s.  129.     c.  14.    Staundf.  c.  17.  f.  69. 

2  Hsle,  200. 
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If  A.  and  B.  be  indicted  as  principals  in  the  felony, 
and  C.  as  accessory  to  both,  it  seems  the  exigent  shall 
stay  till  both  be  attainted ;  but  he  may  be  convicted  upon 
an  indictment,  though  it  appear  that  he  was  accessory 
to  the  one  only,. yet  it  seems  to  be  otherwise  in  case  of  ap- 
peals [a). 

And  if  several  be  appealed,  and  some  appear  and  plead 
in  abatement  of  the  whole  writ,  or  in  bar  of  the  whole 
proceeding,  the  suit  shall  be  continued  against  the  default- 
ers hy  capias  only,  and  no  exigent  shall  be  awarded  till 
such  plea  be  determined  (&)• 

If  the  exigent  issue  against  both  principal  and  acces« 
KHy,  who  are  charged  as  such,  the  writ  will  be  good  as 
sgainst  the  former,  though  not  as  against  the  latter  (c) ; 
and  should  an  outlawry  be  pronounced  against  the  acces- 
floiy,  in  such  case  he  may  traverse  it,  for  its  illegality  is  ap- 
parent  upon  the  record  (c/).  But  upon  an  appeal,  where 
the  writ  is  general,  and  does  not  distinguish  between  prin- 
cipal and  accessory,  it  is  difficult  to  say  how  the  accessory 
is  to  take  advantage  of  the  statute  (e). 

But  if  the  appellor  take  out  the  exigent  against  all  as 
firincipals,  he  is  estopped  from  counting  against  any  of 
them  as  accessories,  according  to  the  opinions  of  Staund- 
foide.  Lord  Coke  ( / ),  and  Lord  Hale  (g) ;  this,  indeed,  has 
since  been  doubted  by  Seirjeant  Hawkins,  on  the  ground 
that  the  defect  consists  in  process  only,  and  therefore  is 
cured  by  appearance. 

But  it  is  to  be  observed,  that  here  the  defect  does  not 

(a)  9  Co.  119.  2  Hale,  200,  (d)  2  Haw.  c.  27.  s.   130. 

201.  2  his.  183.  2  Haw.  c.  27.  43  E.  3.  17, 18,  34. 
s.  132.  (e)  2  Haw.  c.  27.  s.  130. 

[h]  Sum.  210.  2  Haw.  c.  27.         (/)  2  Ins.  183. 
JB.  118.  ig)  2  Hale,  200.  ^ee  7  H.  4. 

(c)  4  T.  R.  521.    2  Haw.  c.  27.  F.  Cor.  80.  40  Ass.  25. 
27.  s.  131.  8  H.  5,  6. 
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rest  merely  in  process,  but  causes  upoo  the  record  a  ma- 
terial variance  between  the  process  and  count  as  to  the 
subject  matter  of  the  charge  and  the  character  in  which 
the  defendant  i%  accused :  since  it  appears  by  the  origi- 
nal writ,  capias  and  exigent,  that  he  is  chained  as  a  prin- 
cipal, and  by  the  count  that  he  is  charged  as  an  acces^oiy 
only ;  and  a  variance  of  this  nature,  it  is  well  known,  waa 
formerly  fatal  upon  oyer  and  demurrer,  even  in  civil  pro- 
ceedings. 

2dly.  By  the  slat  95  E.  3.  at  5.  c.  14.  after  a  man  ii  in- 
dicted of  felony  before  justices  to  bear  and  determine  is 
their  sessions,  it  shall  be  commanded  to  the  sheriff  tp  at* 
tach  h  is  body  by  writ  or  precept  of  capias ;  and  if  the  sheriff 
return  that  his  body  is  not  found,  another  capias  shall  in- 
continently  be  made,  returnable  in  three  we^s  after;  and 
in  it  shall  be  comprized,  that  the  sheriff  caused  to  be  seized 
his  chattels,  and  keep  ihem  till  the  return ;  and  if  the  8be« 
riff  return  that  the  body  is  not  found,  and  the  indictee 
cometh  not,  the  exigend  shall  be  awarded,  and  the  chattels 
forfeit,  as  the  law  of  the  crown  ordaineth ;  but  if  become 
and  yield  himself^  or  be  taken  by  the  sheriff,  or  other  mi- 
nister, before  the  return  of  the  second  capias,  then  the 
goods  and  chattels  shall  be  saved. 

This  statute  does  not  extend  to  treason,  and  therefore, 
ppon  an  indictment  for  that  offence,  the  exigent  must  is- 
sue upon  the  return  of  non  inventus  to  the  first  cajdas  [g]* 

Neither  does  it  extend  to  a  court  of  oyer  and  terminer 
and  goaeral  gaol  delivery,  but  only  to  proceedings  before 
j  ustices  at  their  general  or  quarter  sessions.  For  the  statute 
-  \%  in  terms  thus  confined^  and  its  provisions  are  wholly 
incompatible  with  a  court  of  assizes  and  oyer  and  termif 
ner,  which  never  sits  from  three  weeks  to  three  weeks  (i). 

[h)  2  Hale,  19.4.  (i)  H.  v.  YtmdBllcandatkerh 

4  T.  R.  538.  2  Hale,  195. 
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Although  the  statute  4irect«,  th^t  in  the  alias  capias  the 
sheriff  shall  be  commanded  to  take  the  goods,  yet  this,  it 
has  been  holden,  is  not  essential  to  the  validity  of  the  ca^ 
piss  itself  (i)k 

3dly.  By  the  common  law,  an  extent  was  never 
swarded  to  the  sheriff  of  any  county,  but  that  in  which 
the  offence  was  laid  (/),  and  no  other  capias  was  neces* 
wy. 

This  opened  the  door  to  a  very  vexatious  practice :  .in* 
dictments  were  preferred  in  the  King^s  Bench,  charging 
persons  with  treason  or  felony  committed  in  the  county 
where  the  court  sate,  upon  which  a  capias  was  awarded^ 
retomable  after  an  interval  of  two  or  four  days,  and  then 
S9  tx^eui  issued,  whereby  the  goods  and  chattels  of  the 
pir^  indicted  became  forfeited  to  the  king.  The  statute 
6  H.  &  c.  1.  reciting  this  grievance,  enacted,  that  before 
a^y  e«^ej9l  be  awarded  against  any  person  indicted  in 
the  Kir^s  Bench  of  treason  or  felony,  a  writ  of  capias 
should  be  directed  to  the  sheriff  of  the  county  wherein 
tb^  party  was  named  in  the  indictment,  as  well  as  a  ca^ 
pias  to  the  sheriff  of  the  county  wherein  the  party  was 
indicted ;  and  that  such  capias  should  have  the  space  of 
six  wed^s  at  the  least  or  longer,  at  the  discretion  of  the 
justices,  before  the  return;  and  that  upon  the  writs  so  re- 
turned, the  justices  should  proceed  in  the  manner  they 
had  done  before  the  statute ;  and  that  any  exigent  awarded^ 
or  outlawry  pronounced,  before  the  return  of  the  same, 
should  be  void. 

The  statute,  it  is  observable,  applies  only  to  indie tmifents 
in  the  King*$  B^ch  of  treason  or  felony. 

The  staU  8  H«  6.  c.  10.  (m)  recites,  that  many,  persons 

(k)  R.  V.  Yandell,  4  T.  R.         (/)    2  Haw.  c.  27.  $.  119- 
537.  R.  V.  Morley,  Trem.  280.         (m)  Does  not  extend  to  Chcs« 
3  Keb.  125.  ter  by  8  H.  6.  c.  10.  5.  6. 
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bad  been  maliciously  indicted  and  appealed  of  treaton, 
felony,  or  trespass,  in  foreign  counties,  and  by  force  of 
sucb  indictments  had  been  put  in  exigent,  whereby  their 
goods  had  been  forfeited,  and  their  lives  placed  in  jeo- 
pajdy;  and  for  remedy  thereof,  enacts,  that  upon  every 
indictment  or  appeal,  by  which  any  of  the  said  \ieg^ 
dwelling  in  other  counties  than  those  where  such  indic^ 
ment  shall  be  taken,  to  be  taken  hereafter  before  the  jus- 
tices of  peace,  or  before  any  other  having  power  to  take 
such  indictments  or  appeals,  &c.    before  any  exigent 
awarded  upon  any  indictment  or  appeal  in  the  form  afore- 
said  to  be  taken,  that  presently  after  the  first  writ  of  ca- 
pias  upon  such  indictment  or  appeal  awarded  and  re- 
turned, another  writ  of  capias  be  awards,  directed  to 
the  sheriff  of  the  county,  whereof  be  which  is  so  in- 
dicted is  or  was  supposed  to  be  conversant  by  the  same 
indictment,  returnable  before  the  same  justices  or  com- 
missioners before  whom  he  is  indicted  or  appealed,  at  a 
certain  day,  containing  the  space  of  three  months  from  the 
date  of  the  said  lust  writ,  where  the  counties  be  holden 
from  month  to  month,  and  where  the  counties  be  holden 
from  six  weeks  to  six  weeks,  he  shall  have  the  space  of 
four  months  until  the  day  of  the  return  of  the  same  writ 
Qy  which  writ  of  second  capias,   be  it  contained  and 
commanded  to  the  said  sheriff,  to  take  him  which  is  so 
jndicted  or  appealed  by  his  body,  if  he  can  be  found 
within  his  bailiwick,  and  if  he  Cannot  be  found  within 
hii9  bailiwick,  that  the  said  sheriff  shall  mnke  proclama* 
tion  in  two  counties  before  the  return  of  the  same  writ, 
that  he,  which  is  so  indicted  or  appealed,  shall  appear 
before  the  said  justices  or  corpmissioners,  in  the  county, 
liberty,  or  franchise,  where  he  is  indicted  or  appealed,  at 
the  day  contained  in  the  said  last  writ  of  capias,  to  an- 
swery  &c. ;  after  which  second  writ  of  capias,  so  served 
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gnd  returned,  if  he,  which  is  so  indicted  or  appealed, 
come  not  at  the  day  of  the  said  writ  of  capias  returned, 
the  exigent  shall  be  awarded,  &c. 

By  the  stat  8  H.  6.  c«  10.  s.  6.  if  any  person  be  indicted 
of  felony  or  treason,  and,  at  the  time  of  the  felony  or  trea- 
son supposed,  was  conversant  within  the  county  whereof 
the  indictment  of  appeal  makes  mention,  the  like  process 
shall  be  used  against  such  persons  as  was  used  before. 

The  Stat.  10  H.O.  c.  6.  recites,  that  indictments  and 
appeals,  before  justices  and  others,  had  been  removed 
into  the  King's  Bench  and  elsewhere,  by  certiorari  ov 
otherwise,  unknown  to  the  party  so  indicted  or  ap- 
pealed, and  thereupon  was  sued  the  common  law  process ; 
and  then  directs,  that  the  same  process  be  used  upon 
indictments  removed  by  certiorari  into  the  King*s  Bench, 
or  into  any  other  court 

Indictnients  of  felony  or  treason,  originally  taken  in 
the  King's  Bench,  are  not  (it  has  been  holden)  within  the 
statute  8  H.  6.  c.  iO.  {n) ;  but  by  the  stat  6  H.  0.  c«  1.  a  spe^ 
cial  provision  is  made,  that  before  any  exigent  awarded, 
the  court  shall  issue  a  capias  to  the  sheriff  of  the  county 
where  the  indictment  is  taken,  and  another  to  the  sheriff 
of  that  county  whereof  he  (the  defendant)  is  named  in  the 
indictment,  having  six  weeks  time  or  more  before  the  re- 
turn ;  and  after  these  writs  the  exigent  shall  issue  as  before. 

But  since  the  party  must  have  been  conversant  in  the 
county  where  the  offence  was  committed,  he  may  be 
named  of  the  place  where  the  fact  was  committed  in  the 
indictment,  and  then  the  process  is  to  go  as  at  common 
law  before  these  statutes;  and  where  the  felony  is  com- 


(n)  Qu.  and  see  2  Haw.  c.  25.  s.  124.  but  see  I  £.  4.  1.    19 II. 
6.  2.  J^umm.  209.    F.  Process,  10i3. 
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minted  at  A,  in  the  county  of  B«  the  usual  course  i$  to  al« 
lege,  that  J.  S.  late  of  A.  in  the  county  of  B.  &c.  (o). 

And  if  the  indictment  allege,  that  J.  S.  late  of  A.  in  the 
county  of  B.  alids  J.  S.  late  of  C.  in  the  county  of  p.  &c. 
no  {XTQcess  shall  go  to  the  sheriif  of  the  county  of  G.  for 
the  addition  under  the  alias  is  neither  material  nor  U^r 
yersable  [p).  So,  if  the  description  be  I.  S.  of  A.  in  the 
county  of  B.  late  of  C.  in  the  county  of  D.  the  capias  shal) 
wxt  issue  tx)  D.  because  the  iadictn^eivt  supposes  him  to  be 
conversant  in  B.  when  it  waa  taken.  But  if  the  descrip- 
tion be  J.  S.  lat€  of  A*  in  the  county  of  B.  hte  of  C.  in  the 
county  of  D.  upon  the  return  of  ^  capias  in  the  county  of 
B*  a  capias  with  proclamations  shall  issue  to  the  sheriff  of 
D»  by  virtue  of  these  statutes  (^ )• 

If  the  defendant  be  named  of  a  counter  palatine,  a  capias 
must  be  awarded  thither  by  virtue  of  the  statutes  (r),  and 
it  should  be  directed  to  and  returned  by  the  chancellor,  &c. 
of  such  county  (^),  in  case  the  chancellor  omit  to  return  it, 
it  is  said  the  exigent  nxay  be  awarded  without  a  reiurn ; 
but  the  statutes  give  no  power  of  issuing  die  exigcnl  until 
after  the  return,  and  the  proper  course  in  such  case  seems 
to  be  by  motion  to  the  Kin^^  Bencji  to  enforce  the  return 
pf  writ  (t), 

Notwithstanding  the  provision  contained  in  these  sta- 
tutes, that  an  outl^iwry  pronounced  contrary  to  their  di^ 
rection  shall  be  utterly  void ;  yet  it  has  in  many  instances 
been  holdej^  to  be  merely  voidable  (n). 

Qf  the  exigent. 

Upon  a  return  of  non  est  inventus  to  the  first  capias,  in 
cases  of  treason  or  felony  at  common  law,  or  to  the  second 

(o)  2  Hale,  196.  Chester  is  excepted  out  of  8 

(p)  2  Hale,  196.    1  E.  4  1.     H.  6.  c.  10. 
(^)  30  H.  6.  2  Hale.  196.  [t)  lb.  and  Rastall,  52.      . 

(r)  2  Haw.  c.  27.  s,  125.  But         (e)  Sec  Cro.  Car.  252,  353. 

(u)  2  Haw.  c  27.  s.  127. 
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or  third  under  the  above  statutes,  the  writof  mg'enl  ia 
issued,  whereby  the  sheriff  is  commanded  to  exact  the 
defendant  from  county  court  to  county  court,  until  he  be 
outlawed  for  not  appearing,  and  if  he  should  appear  to 
have  his  body  before  the  justices,  &c.  to  answer,  &c. 
Upon  this  the  sheriff  calls  or  exacts  the  defendant  at  five 
successive  county  courts,  and  if  he  does  not  appear  he  is 
outlawed  by  the  judgment  of  the  coroner,  and  there^ 
upon  the  sheriff  returns  the  whole  special  matter  to  the 
court. 

If  there  were  not  five  county  courts  between  the  delt« 
▼eiy  of  the  writ  to  the  sheriff  and  the  return-day,  and  the 
sheriff  returns  that  the  defendant  has  been  exacted  twice 
or  oftener,  and  has  not  appeared,  a  special  exigent  is  issued 
allowing  the  former  exactions,  and  requirii^g  the  sheriff 
Co  proceed.  But  it  is  essential  that  the  demand  should 
1>e  made,  on  five  successive  county  court  days,  and  if 
there  was  any  interruption  an  exigi facias  de  novo  becomes 
necessary. 

A  return  of  outlawry  upon  the  exigent  must  be  certain 
ID  the  following  particulars: 

1st  As  to  the  place  of  holding  the  county  court,  which 
must  appear  to  be  within  the  county ;  and,  therefore,  it 
has  been  holden,  in  a  series  of  instances,  to  be  insuffi- 
cient to  return  ad  comitaium  meum  tentum  apud  S.  in 
com.  Somers*  without  saying  ad  comitatum  meum  Somet'^ 
set  (x).  But  it  is^  sufficient  for  the  sheriff  to  return  at  my 
county  of  S.  without  saying  county  court.  But  if  the  re- 
turn state  the  place  where  the  county  court  was  holden 
at  the  first  exaction,  it  is  sufficient,  in  stating  the  remain- 

(f )  Wilkes^s    case,    4  Burr,  to  a  precedent  in  the  time  of  £• 

2560.    Whiting*s  case»  2  Roll.  4.  but  see  the  case  of  Barring- 

Ab.  802.   2  Hale,  203.  but  the  ton,  3  T.  R.  499.  Plum's  case, 

return  was  amended  according  Latch.  210. 
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ing  exactions,  to  allege,  that  they  were  made  at  my  court 
holden  at  the  same  place  [y]. 

9.  The  day  and  year  of  the  king's  reign  upon  which 
every  successive  exaction  was  made  (2). 

And,  therefore,  anno  regnidomina  regtn^,  without  say- 
ing Elizabethan  has  been  holden  insufficient 

So  the  return  will  be  bad  if  it  appear  that  the  interval 
between  two  exactions  was  less  than  a  month  (a). 

So  if  the  exigent  be  against  A.  and  B.  and  the  return  is, 
that  they  did  not  appear  without  adding,  nor  did  either  of 
them  [b]. 

3.  It  has  been  said,  that  the  name  of  the  coroner  must 
be  subscribed  to  the  judgment  of  outlawry  at  the  quinio 
exactus  by  the  name  of  his  office,  except  in  London, 
where  the  mayor  is  coroner  (0) ;  but  in  the  case  of  the 
King  V.  Barrington  (d),  it  was  holden  £0  be  sufficient,  that 
the  names  of  these  by  whom  the  outlawry  was  pronounced, 
and  that  they  were  coroners,  appeared  on  record. 

If  the  exigent  be  directed  to  a  sheriff  consisting  of  two 
persons,  as  in  the  county  of  Middlesex,  it  is  sufficient  to 
allege  in  the  return,  that  the  defendant  was  exacted  at  my 
county  court  (e). 

It  need  not  be  expressly  stated  upon  the  record^  that 
a  writ  of  capias  issued  against  the  defendant;  it  is  suffi- 
cient to  allege,  that  the  sheriff  was  commanded  to  take  the 
defendant,  &c.  (/)• 

Neither  is  it  necessary  to  aver  upon  the  record,  that 


(y)  4  Burr.  2560.  (c)  2  Hale,  204.  Cro.  J.  531. 

(z)  2  Roll.  Ab.  803.  2  Roll.  Ab.  801. 

(a)  2  Hale,  203.  (d)  4  T.  R.  542.    Cro.    J. 

(6)  2    Hale,    204.      R.   v.      528.531.521. 
Alnwn,  5  T.  R.  202.  («)  Burr.  2560. 

(/)  JR.  V.  Perry,  6  T.  R*  573. 
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the  writ  of  capias  or  exigent  was  sealed  by  the  jus- 
tices (g). 

In  cases  of  treason  and  felony,  an  outlawry  thus  pro- 
nounced amounts  to  a  conviction  and  attainder  of  the  of- 
fence chaiiged  in  the  indictment,  as  much  as  if  the  offender 
bad  been  found  guilty  by  his  country,  and  he  is  consi* 
dered,  for  many  purposes,  as  actually  dead;  but  though 
the  law  will  not  permit  one  who  has  renounced  all  claim 
to  its  assistance,  to  derive  benefit  from  any  legal  pro- 
ceedingSp  it  will  not  tolerate  any  wanton  attempt  on 
the  life  of  the  person  outlawed ;  and  although  he  was 
ibrmerly  said  to  have  caput  lupinum  at  the  mercy  of 
every  one,  it  is  now  holden,  that  no  man  is  entitled  to 
kill  him  wantonly  or  wilfully,  but  in  so  doisg  is  guilty 
of  murder  [h). 

Such  is  the  course  of  proceeding  to  outlawry,  in  cases 
of  treason  or  felony,  at  common  law.    In  addition  to  this. 

The  Stat  4  &  5  W.  &  M.  c.  22.  s.  4.  after  reciting  that 
it  is  agreeable  to  justice  that  proceedings  to  outlawries 
should  be  as  public  and  notorious  in  criminal  as  in  civil 
oases,  ENACTS,  that  upon  the  issuing  of  any  exigent  out  of 
ally  of  their  majesty's  courts^  against  any  person  or  persons 
for  any  criminal  matter^  before  judgment  or  conviction, 
there  shall  also  issue  a  writ  of  proclamation  bearing  the 
some  teste  and  return  to  the  sherifT  or  sheriffs  of  the 
county,  city,  or  town  corporate,  where  the  person  or  per- 
sons m  the  record  of  the  said  proceedings,  is  or  are  men- 
tioned to  be  or  inhabit,  according  to  the  form  of  the  stat 
31  Eliz.  c.  3.  which  writ  of  proclamation  shall  be  deli- 
ver to  the  sheriff  or  sheriffs  three  months  before  the 
return  of  the  same. 

By  the  stat.  31  Eliz.  c  3*  the  sheriff  is  required  to 

ig)  4  T.  R.  521.  (A)    1  Hale,  497.     4    BL 

Comnu  47. 
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make  three  proelamations,  one  in  the  open  county  court, 
another  at  the  general  quarter  sessions  of  the  peace  in 
those  parts,  where  the  party  defendant  at  the  time  of  the 
exig&nt  awarded,  shall  be  dwelling,  and  another  one  month 
at  least  previous  to  the  fifth  exaction,  at  or  near  the  most 
usual  door  of  the  church  or  chapel  of  that  town  or  parish 
where  the  defendant  shall  be  dwelling  at  the  time  of  the 
said  exigent  awarded.  And  if  the  defendant  shall  be 
dwelling  out  of  any  parish,  then  in  such  place  as  aforesaid 
of  the  parish,  in  the  same  county,  and  next  adjoiniiig  to 
the  place  of  the  defendant's  dwdling,  and  upon  a  Sunday 
immediately  after  divine  service^ 

The  Stat  4  &  5  W.  &  M.  does  not  apfrfy  to  any  out^ 
lawiy  after  conviction,  for  the  words  are  frefore  judgmisiit 
or  conviction  (i). 

The  writ  of  proclamation,  in  Conformity  with  the  stat 
31  Eliz.  c.  S.  should  command  i:he  defendant  to  render 
himself  to  the  sheriff  on  or  before  the  day  of  exaction,  so 
that  he  may  have  his  body  before  the  justices  on  thers^ 
turn  (&} ;  and  if  it  command  him  to  appear  befcne  the  jul« 
tices  on  the  return  of  the  writ,  the  writ  Will  be  erroneous. 
But  it  is  sufficient,  if  it  appear  by  the  record,  that  £he  de> 
fondant  was  required  to  r^der  himself  to  the  sheriff*  so 
that  the  sheriff  might  have  his  body  before  the  justices* 
&a  at  the  return  of  the  writ  (0* 

Where  the  writ  required  the  sheriff  to  proclaim  the 
parties  in  open  court  in  the  tkerjff*^  c&unif,  it  was 
holden  to  be  sufficient,  though  it  did  not  say  cmmtf 
court  (m)» 

.  It  is  not  necessary  that  tiie  sheriff  should  allege  in  his 
return,  that  the  person  proclaimed  did  not  tender  him* 
sd^  ihough  this  is  necessary  in  his  iietum  to.  the  txU 

.   <t)  Burr.  2659.  3  T.  R.501.         (/)  4  T.  R.  521. 
(*)  3  T.  R.  501.  (to)  4  T.  R.  521. 
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gtiif  (n)  s  bat  in  his  return  to  the  writ  of  proclamations,  he 
mutt  especially  shew  how  they  were  madei  to  enable  the 
court  to  judge  Whether  they  Were  properly  made  or  hot  (o). 

In  Barrington's  case  it  was  stated  upon  the  record ,  that 
the  writ  of  cegrias  cum  proclamations  issued  on  the  eoth 
day  of  September^  in  the  f  7th  year,  by  which  the  sheriff 
vnM  commanded  tb  take  the  defendant,  and  hare  his  body 
before  the  jhsticeSi  &c.  at  the  general  sessions  of  the  peace 
nart  dter  the  1st  of  February  next  ensuing,  to  wit,  oti 
Monday,  die  28th  day  of  February,  in  the  28th  year>  &c. 
it  appealed  by  the  aheriff's  return  to  the  exigeni,  that  the 
defendant  was  a  fifth  time  demanded  on  theSlst  day  of 
February,  in  the  28th  year,  and  did  not  appear,  Whereftu« 
be  was  outlawed,  &c.;  so  that  it  appeared,  that  the  de- 
feadant  had  a  day  in  court  after  his  outlawry,  and  for  this 
tbe  ooUawiy  was  rerereed  upon  a  writ  of  error  {p). 

It  aaed  Mt  be  expressly  alteged  upon  the  lecoh],  thai 
Ibe  writ  was  Adi^red  to  the  sheriff  three  ibonths  befom 
tbe  fetarn  of  it»  provided  the  fact  can  be  collected  from 
the  record  (9). 

II«  Thus  fhr  as  to  process  upcM)  indictnoetits  for  ttieasott 
and  feloiiy«-*^Next,  where  aa  indictment  has  been  found 
for  a  crime  «f  an  ittftrior  natut^,  the  first  ste^p  in  the  pro** 
etts  is  a  ^pMtVe  fiteids  ad  reiponichdum  (ir).  Oti  thitt  the 
defendant  is  suttitnoned,  and  if  he  do  ttot  appear,  and  the 
irtitfiff  mstttrh  thatr  he  \aA  lands  in  tbe  county,  whereby  he 
Tmff  be  dktrained,  ^  diHringat  is  awarded  (;),  and  is 

(«)  4  T.  R;  521.  jR.  V.  Mor^  immediately  by  the  justices  of 

Isy,  iTrem.  P.  C.  Lilley*s  Ent.  ayer    and    terminer,    by    the 

560.    Clift.  Eht.  394.     Thes.  King's   Bench,    in    the    tame 

Brer.  172.  county,  and  by  justices  at  the 

(0)  5  Burr.  2559.  sessionsbycons6nt.i)Salk.3tl. 

(p)  3  T*  R.  499.  W  2  Haw.  c  27.  s.  10.    lu 

(g)  jR.  ▼.  Perry,  6  T.  R.  573.  case  of  trespass,  a  capias  issues 

(r)  2  Haw.  c.  27.  s.  9.   The  upon  the  return  of  the  venire.  5 

^emre  may  be  made  returnable  Hafe,  194. 
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Repeated  from  time  to  time,  whereby  he  forfeits  on  ererjr 
default  the  issues  returned  by  the  sheriff.  But  if  upon  the 
venire  the  sheriff  retum^  that  the  defendant  has  nothing 
whereby  be  can  be  distrained,  a  capias  issues,  and  th£n  an 
aliis,  and  then  a  pluries  shall  issue,  and  then  the  exigent, 
upon  which  the  defendant  may  be  outlawed  (0*  But  if 
the  prosecutor  proceed  to  outlawry  afler  judgment^  one 
capias  (u)  only  is  necessaiy.  Where  a  capias  does  not  lie* 
as  in  proceedings  against  hundredors,  coi^rators,  tcci 
and  against  peers,  except  in  cases  of  treason,  or  felony,  or 
breach  of  the  peace,  the  only  mode  of  proceeding  is  by 
tenire  (x)  and  distringus^ 

But  it  was  the  usual  pittctice  before  the  stat  48  6. 3. 
c.  68.  for  any  judge  of  the  court  of  King*s  Bench^  upon 
certificate  of  an  indictment  found  for  a  misdemeanor,  to 
award  a  writ  of  capias  immediately,  in  order  to  bring  in 
the  defendant  (p).  And  in  general,  unless  it  be  deemed 
necessaiy  to  pursue  the  offender  to  outlawry,  a  capias  is 
issued  by  the  court  before  which  the  indictment  is  found 
in  the  first  instance.  But  if  the  process  be  continued  to 
outlawry,  a  greater  exactness  is  necessary,  and  after  the 
appropriate  writs  have  been  issued  in  r^;ular  older,  the 
offender  is  put  in  exigent,  in  order  to  his  outlawry. 

An  outlawry  in  treason  or  felony,  amounts,  as  has  al« 
ready  been  seen,  to  a  conviction  and  attainder  of  the 
offence  charged  in  the  indictment,  but  an  outlawiy  for  a 
misdem^eanor,  enures  only  as  a  conviction  of  the  oon« 
tempt  for  not  answering,  which  contempt  is  punished  by 
the  forfeiture  of  his  goods  and  chattels  (s),  and  all  the  pro- 
fits of  his  real  estate.    This  process  lies  upon  criminal 

(«)  2  Haw.  c.  27.  s.  10.  (y)  4  BL  Comm.  319. 

(ti)  2  Haw.  c.  27.  «.  111.  (z)  R.  y.   mikes,  4- Burr, 

(x)  Tidd's  Prac.  1 10.  4th  ed.  2533. 
Bum's  Jus.  tit.  Process,  80. 
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iofbrmatioDS  for  offences  at  common  Iaw»  as  well  as  upon 
indictments  and  presentments  (a). 

The  St  48  G.  3.  c  58.  enacts,  that  whenever  any  person 
shall  be  charged  with  any  offence  for  which  he  or  she  may 
be  prosecuted  by  indictment  or  information  in  his  majes- 
ty's court  of  King's  Bench,  not  being  treason  or  felony,  and 
the  same  shall  be  made  appear  to  any  judge  of  the  same 
court  by  affidavit,  or  by  certificate  of  an  indictment  or 
information  being  filed  against- such  person  in  the  said 
court  for  such  offence,  it  shall  and  may  be  lawful  for  such 
judge  to  issue  his  warrant,  under  his  hand  and  seal,  and 
thereby  to  .cause  such  person  to  be  apprehended  and 
brought  before  him,  or  some  other  judge  of  the  same 
court,  or  before  some  of  his  majesty's  justices  of  the 
peace,  in  order  to  his  or  her  being  bound  to  the  king's 
msyesty  with  two  sufficient  sureties,  in  such  sum  as  iu 
the  said  warrant  shall  be  exprested,  with  condition  to 
appear  in  the  said  court  at  the  time  mentioned  in  such 
wanrant,  and  to  answer  all  and  singular  indictments  and 
ioformatioos  for  any  such  offence ;  and  in  case  any  such 
pereoo  shall  n^lect  or  refuse  to  become  bound  as  afore- 
nid,  it  shall  be  lawful  for  such  judge  or  justice  respec* 
tively,  to  commit  such  person  to  the  common  gaol  of  the 
county,  city,  or  place,  where  the  offence  shall  have  been 
committed,  or  where  he  or  she  shall  have  been  apprehended, 
there  to  remain,  until  he  or  she  shall  become  bound  as 
aforesaid,  or  shall  be  dischaiged  by  order  of  the  said  court, 
in  term  time,  or  of  one  of  the  judges  in  the  said  court  in 
▼SMration,  and  the  recognizance  to  be  thereupon  taken  shall 
be  returned  and  filed  in  the  said  court,  and  shall  continue 
in  force  until  such  person  shall  have  been  acquitted  of  such 
offence,  or,  in^cas^of  conviction,  shall  have  received  judg« 
ment  for  the  same,  unless  sooner  ordered  by  the  said 
court  to  be  discharged. 

(a)  4  Burr.  2557. 
u 
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By  etat  46  G.  8.  c.  68.  8.  3.  tirhere  any  penoa,  by  virtue 
of  a  warrant  of  commitment  under  that  act,  or  by  viitae 
of  any  writ  of  capias  ad  respondendum^  issued  out  of  the 
aaid  court,  shall  be  committed  to  and  detained  in  any  gaol 
Smt  want  of  bail,  the  prosecutor  may  cause  a  copy  thereof 
to  be  delivered  to  such  person,  or  to  the  gaoler,  keeper) 
or  turnkey  of  the  gaol,  wherein  such  person  is  or  shall  be 
so  detained,  with  a  notice  thereon  indorsed,  that  unless 
luch  person  shall,  wiAiin  eight  days  from  the  time  of  sach 
delivery,  cause  an  appearance,  and  also  a  plea  or  demur** 
rer  to  be  entered  in  the  said  court  to  such  indictment  or 
information,  an  appearance,  and  the  plea  of  not  guilty  will 
be  entered  thereto  in  the  name  of  such  person.    And  in 
case  he  shall,  thereupon,  for  the  said  space  of  eight  days 
after  such  deliveiy,  n^lect  to  cause,  &c.  appearance,  and 
also  a  plea  or  demurrer  to  be  entered  in  the  said  cbuit 
to  such  indictment  or  information,  it  shall  be  lawful  for 
the  prosecutor,  upon  an  affidavit  being  inade  and  filed  in 
the  said  court,  of  a  delivery  of  a  copy  of  such  indictment 
or  information,  with  such  notice  indorsed  thereon  as  afore- 
said, to  such  person  or  to  such  gaoler,  &c.  which  affidarit 
may  be  made  before  any  judge  6s  commissioner,  'ftc.  of 
the  said  court,  to  cause  an  appearance,  and  the  plea  of  not 
guilty  to  be  entered  in  the  said  court  to  such  indictment  or 
information  for  such  person,  and  such  proceeding  shall  be 
bad  thereupon,  as  if  the  defendant  in  such  indictment 
or  information  had   appeared,  and  pleaded  not  guiliy, 
kc.  (6). 
Yiy  a  late  excellent  jiet  (c)  made  for  the  purpose  of  pre^ 


(6)  As  to  the  proceedingi 
where  a  person  indicted  for  one 
part  of  the  united  kingdom 
escapes  into  another  part,  or  into 
another  county  within  the  same 


part,  see  the  stat.  24  Q.  2.  c. 
55.    13G.3,c31.    44  G.  3. 
c.  92.    45  G.  3.  c.  92. 
(c)  60  G.  3.  c.  4. 
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Tenting  delays  in  the  trial  of  persons  prosecuted  for  mis- 
demeanors by  indictment  or  information,  in  the  courts  of 
Kiog^s  Bench,  at  Westminster  and  Dublin,  and  by  indict- 
ment at  the  sessions  of  the  peace,  sessions  of  oyer  and 
terminer,  great  sessions,  and  sessions  of  gaol  delivery,  in 
England  and  Ireland,  it  is  enacted  as  follows  :— 

*'  That  from  and  after  the  passing' of  this  act,  where  any 
person  shall  be  prosecuted  in  his  majesty's  court  of 
King's  Bench  at  Westminster,  or  in  his  maj^ty*s  court 
of  King*s  Bench  in  Dublin,  respectively,  for  any  misde^ 
meanor,  either  by  information  or  by  indictment,  there 
found  or  removed  into  the  same  respective  courts,  and 
shall  appear  in  term  time  in  either  of  the  said  courts 
respectively,  in  person,  to  answer  to  such  indictment  or 
information,  such  defendant  upon  being  charged  therewith 
shall  not  be  permitted  to  imparle  to  a  following  term,  but 
shall  be  required  to  plead  or  demur  thereto,  within  four 
days  from  the  time  of  his  or  her  appearance ;  and  in  default 
of  bisor  ber  pleading  or  demurring  within  four  days  as 
aforesaid,  judgment  may  be  entered  against  the  defendant 
for  want  of  a  plea;  and  in  case  such  defendant  shall  appear 
to  such  indictment  or  iifformation  by  his  or  her  clerk  or 
attorney  in  court,  it  shall  not  be  lawful  for  such  defendant 
to  imparle  to  a  following  term,  but  a  rule  requiring  such 
defendant  to  plead  may  forthwith  be  given,  and  a  plea  or 
demurrer  to  such  indictment  or  information  enforced,  or 
judgment  by  default  entered  thereupon,  in  the  same  man* 
ner  as  might  have  been  done,  before  the  passing  of  this  act, 
in  oases  where  the  defendant  had  appeared  to  such  indict- 
ment or  information  by  his  or  her  clerk  in  court  or  attorney 
in  a  previous  term. 

**  By  the  second  section  it  is  provided,  that  it  shall  be 
lawful  for  the  said  respective  courts,  or  for  any  judge  of 
the  same  respectively,  upon  sufficient  cause  shewn  for  that 
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purpose,  to  allow  further  time  for  such  defendant  to  plead 
or  demur  to  such  indictment  or  information. 

*'  By  section  3,  that  where  any  person  shall  be  prose- 
cuted for  any  misdemeanor,  by  indictment  at  any  session 
of  the  peace,  session  of  oyer  and  terminer,  great  session,  or 
session  of  gaol  delivery  within  that  part  of  Great  Britain 
called  £ngland,  or  in  Ireland,  having  been  committed  to 
CHStody  or  held  to  bail  to  appear  to  answer  for  such  of- 
fence twenty  days  at  the  least  before  the  session  at  which 
such  indictment  shall  be  found,  he  or  she  shall  plead  to 
such  indictment,  and  trial  shall  proceed  thereupon  at  such 
same  session  of  the  peace,  &c.  unless  a  writ  of  certiorari 
for  removing  such  indictment  into  his  majesty's  courts  of 
King's  Bench  at  Westminster,  or  in  Dublin  respectively, 
shall  be  delivered  at  such  session  before  the  jury  shall  be 
sworn  for  such  trial. 

"  By  sec.  4.  it  is  declared  and  enacted,  that  such  writ  of 
certiorari  may  be  applied  for  and  issued  before  such 
indictment  has  been  found,  in  the  like  cases,  in  the  same 
manner,  and  upon  the  same  terms  and  conditions,  as  if 
such  writ  of  certiorari  had  been  applied  for  after  such 
indictment  had  been  found. 

"  By  sec.  5.  it  is  enacted,  that  from  and  after  the  pass- 
ing of  this  act,  where  any  person  shall  be  prosecuted  for 
any  misdemeanor  by  indictment  at  any  session  of  the 
peace,  &c.  not  having  been  committed  to  custody  or  held 
to  bail  to  appear,  to  answer  for  such  offence  twenty  days 
before  the  session  at  which  such  indictment  shall  be 
found,  but  who  shall  have  been  committed  to  custody 
or  held  to  bail  tq  appear  to  answer  for  such  offence  at  some 
subsequent  session,  or  shall  have  received  notice  of  such 
indictment  having  been  found  twenty  days  before  such 
subsequent  session,  he  or  she  shall  plead  to  such  indict* 
meat  at  such  subsequent  session,  and  trial  fkall  proceed 
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ihtreupon  at  such  same  session  of  the  peace,  session  of 
oyer  and  terminer,  great  session,  or  session  of  gaol  deli- 
yeiy,  respectively,  unless  a  writ  of  certiorari  for  removing 
such  indictment  into  his  majesty's  courts  of  King's 
Bench,  at  Westminster  or  in  Dublin  respectively,  shall  be 
delivered  at  such  last-mentioned  session  before  the  jury 
shall  be  sworn  for  such  trial,  any  law  or  usage  to  the  con- 
traiy  notwithstanding.  i 

"  By  sec  6.  it  is  provided  that  the  act  shall  not  prevent 
indictments  found  by  a  grand  jury  of  any  city  or  town 
from  being  removed  to  an  adjoining  county  to  be  tried. 
38  G.  3.  c.  52. 

"  And  by  sec.  7«  that  the  court  may,  on  sufficient  cause 
shewn,  allow  further  time  for  pleading,  &c. 

"  By  sec.  8.  that  in  prosecutions  by  the  attorney  or 
solicitor-general,  copy  of  the  information  or  indictment  to 
be  delivered  to  the  party. 

**  By  sec.  9.  that  in  case  such  prosecution  is  not  brought 
to  trial  within  twelve  calendar  months,  it  shall  be  lawful  for 
the  court  in  which  such  prosecution  shall  be  depending, 
upon  application  to  be  made  on  the  behalf  of  any  defend- 
ant in  such  prosecution,  of  which  application  twenty  days 
previous  notice  shall  h^tve  been  given  to  his  majesty's 
attorney  or  solicitor-general,  to  make  an  order,  if  the  said 
court  shall  see  just  cause  so  to  do,  authorizing  such 
defendant  to  bring  on  the  trial  in  such  prosecution ;  and  it 
shall  thereupon  be  lawful  for  such  defendant  to  bring  on 
such  trial  accordingly,  unless  a  nullt  prosequi  shall  have 
been  entered  in  such  prosecution. 

"  By  sec.  10.  it  is  enacted,  that  nothing  in  this  act  con- 
tained shall  extend  or  be  construed  to  extend  to  any  pro-' 
secution  by  information  in  nature  of  a  quo  warranto^ 
or  for  the  non  repair  of  any  bridge  or  highway." 

III.  The  stat  21  J.  1.  c.  4.  directs  that  4he  like  process 
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in  every  information  (by  a  common  informer)  tobecooh 
menced,  sued,  or  proeecuted  by  force  of  or  according  to 
the  said  act,  be  had  and  awarded  to  all  intents  and  pur* 
poses  as  in  an  action  of  trespass  ti  et  armii  at  the  common 
law ;  and,  therefore,  the  process  must*  be  by  attachment 
and  distress  infinite,  where  by  the  return  the^party  appean 
.to  be  sufficient,  otherwise  by  capias  (d). 

Process  upo^i  default. 

If  the  defendant  appear  to  an  indictment  of  felony,  and 
before  issue  joined  make  his  escape,  the  process  against 
him  is  by  capias  (e)  and  exigent,  as  before^  unless  there 
had  before  been  an  exigent^  and  in  that  case  a  new  e»« 
gent  (f)  shall  be  awarded.  If  the  default  be  after  issue 
joined  and  an  issue  awarded  to  try  it,  then  if  he  has  been 
brought  in  upon  a  capias,  a  capias  ad  audiendamjuratam 
should  be  awarded  {g)  against  him.  But  where  he  has 
appeared  upon  the  exigent,  and  makes  default  after  issue 
joined,  a  new  exigent  should  be  awarded,  and  if  he  appear 
upon  the  new  exigent,  he  should,  according  to  Lord 
Hale  (&),  plead  de  novo  ;  for,  by  the  exigent,  it  seems  both 
the  issue  anfl  inquest  are  without  day,  but  Serjeant  Haw- 
kins (t)  is  of  opinion,  that  though  the  inquest  is  put  witli- 
out  day  by  the  exigent,  it  is  not  waived,  and  that  the  court 
m^y  cause  the  same  inquest  to  try  the  same  issue,  unless 
the  defendant  fail  to  render  himself  before  the  return 
of  it 

IV.  Of  defects  in  process. 

It  would  swell  out  this  branch  of  the  subject  to  an  in- 
sufferable length,  to  detail  the  tedious  string  of  decisions 
founded  upon  petit  defects  in  process ;   it  would  not, 

« 

(<f)  See  2  Haw.  c.  27.  s.  13.  [g]  2  Haw.  c.  27.  s.  19. 

(e)  2  Haw.  c.  27.  s.  19.  [h]  2  Hale,  225. 

(/)19H.  8,  1.    2Haw.  i.         (t)  2  Haw.  c.  27.  s.  20.    , 
27. «.  19. 
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however,  be  proper  to  dismiss  the  subject  without  some 
general  observations. 

1.  A  discontinuance  is  of  two  kinds,  the  first  con- 
sists in  sufiering  a  total  chasm  in  the  proceedings, 
whether  on  the  roll  or  in  the  process,  by  not  giving 
a' fresh  continuance  instanter  upon  the  'determination 
of  the  preceding  one  (k).  As  where  a  second  writ  is 
not  tested  on  the  day  of  the  return  of  the  preceding 
one  (/),  or  where,  after  issue  joined,  the  process  is  not 
continued,  from  time  to  time,  against  the  jurors,  return- 
able on  the  same  day  to  which  the  suit  is  continued  on 
the  roll  against  the  parties  (m).  And  with  respect  to  dis- 
continuances of  this  description,  it  is  a  general  rule  that 
they  are  not  cured  by  the  appearance  of  the  party,  or 
even  by  his  pleading  over  (it). 

The  second  kind  of  discontinuance  seems  to  consist 
of  cases  where,  though  there  is  an  actual  continuance 
upon  the  roll  and  of  process,  yet  it  is  defective  and  void' 
in  point  of  law ;  as  where  a  whole  term  intervenes  be« 
tween  the  teste  and  return  of  a  capias,  which  the  law 
will  not  permit  least  the  defendant  should  \e  imprisoned 
an  unreasonable  time  (o),  but  this  same  objection  does  not 
apply  to  continuance  of  an  original  by  any  other  process, 
though  a  term  should  intervene  between  the  teste  and 
return  (p). 

So,  if  after  issue  or  demurrer  a  day  is  given  to  a  distant 
term  without  making  any  continuance  to  the  next  [q). 

Or  if  any  of  the  parties  be  described  in  any  con- 
tinuance of  the  suit,  whether  on  the  roll  or  by  process, 

{k)  2  Haw.  c  27.  s.  102.  (o)  2  Haw.  c.  27.  s.  8.  Dy. 

(/)  1  Salk.  51.  6  Mod.  281.  175. 

^  y el.  264.  (p)  lb. 

(m)  2  Haw.  c.  27.  8.  90.  (g)  Cro.  J.  236.     Yel.  169. 

(n)  1  BuU.  143.    Yel.  204.  1  Buls.  144.  3  Buls.  233. 
2  Haw.  €.  27.  s.  102. 
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by  a  name  or  addition  which  variev  from  the  original  (r); 
or  if  a  venire  omit  any  of  the  parties  {s) ;  or  if  a  venire  or 
distringas  be  issued  without  any  award  on  the  roll  tC>  war- 
rant it  it).         * 

But  a  discontinuance  of  this  kind,  the  defendant  hsv* 
ing  a  day  on  theroll,  is  cured  by  his  appearance  (v)  ;  for, 
it  has  been  asked,  would  it  not  be  as  trifling,  to  dismiss 
a  person  only  in  order  to  send  for  him  again.  And  in 
criminal  cases  it  could  not  but  be  of  the  utmost  inconve- 
nience to  give  the  defendant,  who  is  actually  in  the 
power  of  the  court,  an  opportunity  of  escaping  (x)« 

But  a  discontinuance  of  any  kind,  in  process  agaio&t 
jurors,  has  the  same  effect  with  a  chasm  in  the  process : 
but  such  a  discontinuance  will  not  abate  the  original 
proceeding.  If  it  appear  before  the  trial,  the  court  will 
direct  new  process  .to  be  awarded  where  the  first  feult 
happened  [y);  if  after  trial,  a  new  venire,  to  have  the 
wliole  issue  tried  again,  for  the  first  trial  was  unwarranted. 
But  if  judgment  be  given  on  a  verdict  by  a  jury  errone- 
ously procured,  it  will  be  erroneous  {z). 

So  it  seems  that  any  other  error  in  the  process  against 
jurors,  will  occasion  a  mistrial  as  much  as  those  which 
are  term'ed  discontinuances  (a) ;  as  where  an  improper 
process  {b)  is  awarded,  where  it  is  directed  to  a  wrong  offi« 


(r)  Br.  Am.  22.  4  H.  6.  (5.  6  Mod.  281.   1  Salk.  51.  Cto. 

40  E.  3.  18.  2  Haw.  c.  27.  J.  284. 
89.  (z)  2  Haw.  c.  27.  s.  103.      ' 

(t)  F.  Dis.  10.  35.    2  H.  5.         (y)  J9  H.  6.  39.    34  H.  6. 

3,    2  Haw.  c.  27.  s.  93.  20.  2  Haw.  c.  27.  s.  104. 

(0  F;  Error.  16.     7  H.  6.         (z)  F.  Jud.  12.    Error,  16. 

2®*  22  E.  3.  2. 

(u)  Buls.   141.      Yel.   204.         («)  2  Haw.  c.  27.  s.  105. 

(h)  7H.  6.  28. 
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cer  (c),  has  a  wrong  (d)  venire^  misrecites  former  (e)  pro- 
cess,  is  misretumed  or  not  returned  (/)  at  all.  But  if  the 
error  consists  in  a  mere  misprision  of  the  clerk,  and  be  dis- 
covered before  trial,  it  seems  to  be  amendable  at  common 
law  (g). 

2ndly.  A  miscontinuance  appears  to  be  any  error  in 
process  which  does  not  amount  to  a  discontinuance. 

It  has  not  unfrequently  been  holden,  that  if  a  defend- 
ant,  upon  his  appearance,  expressly  except  to  an  infe- 
rior error  of  this  nature  before  he  has  pleaded  over,  he 
ought  to  be  dischai]ged,  and  that  new  process  should 
issue  where  the  defect  first  happened ;  but  stronger  autho- 
rities deny  this  doctrine  (A) ;  from  these  it  appears  that 
if  the  original  be  good,  and  the  defendant  be  present  in 
court,  he  shall  be  compelled  to  answer  it  notwithstand- 
ing any  defect  in  the  process,  provided  it  do  not  amount 
to  a  discontinuance ;  for  th^  end  of  a  process  is  to  compel 
an  appearance,  and  that  end  being  served,  and  a  1^1 
charge  appearing  against  the  defendant  no  way  discon- 
tinued, the  law  will  not  so  far  regard  a  slip  in  the  process 
as  to  let  the  defendant  out  of  court  in  order  only  to  have 
him  brought  in  again  in  better  form  (i).  In  the  case  of 
WiddringUm  v.  Charlton,  it  was  resolved  by  the  court  of 
King's  Bench,  upon  great  deliberation,  that  the  defendant 
upon  an  appeal  of  death  coming  in  upon  the  exigent, 
which  was  erroneous  for  want  of  the  words  de  morte  tiri, 
had  cured  the  error  by  his  appearance,  although  he  craved 
oyer  of  the  process  and  demurred  [k). 

(c)  Cro.  Eliz.  574.  586,  Ycl.  Sid.  100.  260.  F.  Enor,  47.  46 

15.  5  Co.  36.  E.  3. 30.  B.  Error,  28.  2  Haw. 

Idj  Cro.  Eliz.  468.  c.  27.  8.  102. 

(e)  Cro.  J.  89.  {%}  2  Haw.  c.  27.  8. 102. 

(/)  8  Co.  310.  2 Haw.  c.  27.  (A)  10  Mod.  86.  1  Salk.  59. 

s.  105.  Note,  Mr.   J.  Powtll  differed 

(jf)  2  Haw*  c.  27.  s.  105.  from  his  brethren. 

(A)  2  Haw.  c.  27.  s.  102. 
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adly.  A  cause  civil  or  criminal  is  put  without  day, 
when  tbe  justices  before  whom  it  is  depending  do  not 
come  on  tbe  day  to  which  it  is  continued,  the  consequence 
of  which  is  a  discontinuance. 

Upon  such  a  discontinuance  the  ancient  practice  vas 
to  award  a  re-summons  or  re-attachment,  which  if  special, 
levived  tbe  whole  proceeding,  if  general^  the  original  re- 
cord only  (/). 

By  the  comm<m  law»  all  proceedings  upon  any  indict* 
nent,  information,  or  popular  action,  whereon  no  judg- 
ment had  been  given,  were  determined  by  the  demise  of 
the  king,  and  nothing  remained  but  the  indictment,  in- 
formation, &C.  which  were  put  without  day  till  re-om- 
tioued  by  re-attachment  (m),  &c;  but  by  thestat  4  &  5  W. 
3.  c  18.  and  1  Ann,  c.  S.  it  is  provided  that  such  prooeM» 
&c*  shall  continue  in  the  same  force  after  the  king's  death 
as  if  he  bad  lived. 

Although  any  error  short  of  an  actual  discontinuance 
seems  to  be  cured  by  appearance;  yet,  if  a  man  be  out* 
kwed»  or  oandemned  by  defiault  for  not  appearing  to 
process  which  is  in  any  respect  erroneous*  he  may  for 
that  error»  avoid  such  outlawry  or  "other  condemnation, 
for  no  one  shall  be  condemned  for  not  appearing  where 
that  which  should  have  compelled  him  to  appear  is  enx>- 
neous  (n).  So  if  he  were  subject  to  any  disadvantage  in 
respect  of  such  process,  he  may  avoid  it  by  insisting  on 
the  error  [o) ;  and,  therefore,  if  p.  pluries  or  exigent  be 
erroneously  awarded,  he  shall  not  lose  the  advantage  oC 
appearing  by  attorney,  or  forfeit  his  goods,  though  be  is 
liable  to  answer  the  original  as  if  the  error  had  not  existed. 

(Z)  7  Co.  20.    2  Haw.  c.  27.         (o)  Sec  2  Haw.  c.  27.  a.  106. 

s.  101.  and  the  authorities  there  le- 

(m)  2  Haw.  c.  27.  s.  99.  ferred  to. 
(n)  2  Haw.  c.  27.  s.  107. 
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MoUoH  to  puuh  the  Indictment. 

I 

L  At  the  Instance  of  the  Prosecutor,  p.  282, 
II.  Of  Ae  Defendant,  p.  88a. 

\y  HERE  the  indictment  is  defective,  the,  court  has  a 
discretionary  power  to  quash  it  in  the  first  instancey  with« 
out  putting  the  defendant  to  plead  to  it  (a). 

But  this  is  a  matter  of  pure  discretion,  and  will  not  be 
granted,  as  of  course,  at  the  application  of  either  party  (&)• 

And  the  defect  itself  must  be  very  gross  and  apparent 
to  induce  the  court  to  dismiss  the  indictment  in  this  smn- 
maiy  way,  instead  of  leaving  the  party  to  his  demaneTft 
motion  in  arrest  of  judgment,  or  writ  of  error,  according 
to  the  regular  mode  of  proceeding  (c). 

And,  generally,  the  application  should  be  made  before 
plea  pleaded  (d). 

The  motion  is  made  either  by  the  prosecutor  or  the  de« 
fendant. 


(a)  Com.  Dig.  Ind.  H.  Burr.  {h)  Burr.  1127. 

1127.  4  T.  R.  135.  1  Sid.  54/  (c)  1  Bl.  275. 

247.  3  Keb.  128.  1  Kth.  45.  (d)  4  St.  Tr.  673.   Rook^ 

Cro.  Car.  584.. PaL  389.  Salk.  wood's  ease.  Leach,  14.  Frith*8 

372.  4  St.  Tr.  134.  Str.  602.  case. 
1  T.  R.  316.  1   WiU.  325. 
Ja.  27. 
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If  the  prosecutor  roove,  the  court  will  not  quash  tbe 
indictment  unless  it  appear  to  be  insuflScient  {e) ;  nor 
even  then,  unless  another  has  been  found  which  is  suffi- 
cient (/). 

And  will  not  quash  it,  of  course,  where  the  defendant 
has  been  put  to  expense  (g). 

And  if  a  second  indictment  be  found  for  the  same  of- 
fence, pending  the  first,  the  court  will  not  quash  the  first 
unless  the  expenses  incurred  by  the  defendant,  upon  the 
first,  be  paid  to  him  (A). 

Where*  an  indictment,  removed  by  certiorari,  was  at 
issue,  and  the  jury  appointed,  and  the  prosecutor  after- 
wards procured  a  new  indictment  to  be  found,  alleging 
the  first  to  be  defective,  the  court,  upon  consent  of  the 
parties,  quashed  the  first  and  directed  the  second  to  stand 
in  its  place  (t).  . 

In  case  of  removal  by  certiorari,  the  court  will  not 
quash  the  indictment  after  a  forfeiture  of  the  recognisance 
by  not  carrying  the  record  down  for  trial  (Ar). 

And  in  general  the  application  must  be  made  before  the 
defendant  has  pleaded~(/)- 

When  an  information  is  filed  by  the  attorney-general, 
ex  officio,  the  court  will  quash  it  upon  motion,  if  there  be 
cause;  but  if  the  information  be  exhibited  by  a  private 
person,  the  court  will  not  quash  it  upon  motion,  because 
the  defendant  is  entitled  to  costs  (m]* 


(e)  Doo^.  240.  153.  (i)  6  Mod.  262. 

(/)   R.  V.  Dr.   WjfWM,    2  [k)  Salk.380. 

East,  R.  226.  (/)  Leach,  14. 

ig)  K  V.    Webhf    3  Burr.  (m)  Per  curiam,  Fount^'* 

1468.    1  Str.  946.  case,  Sid.  152. 

{h)  MSS.  Mich.   Term,  53 
Geo.  3. 


Motion  to  quash.  SOt 

Where  the  defendant  moves,  and  the  indictment  plainly* 
appears  to  be  insufficient  for  the  purposes  of  justice,  the 
court  will,  it  seems,  quash  it,  except  in  some  cases,  where 
the  nature  of  the  offence  renders  it  inexpedient  to  shew 
any  indulgence  to  the  offender.  And  this  has  been  done,- 
where  the  court,  in  which  the  indictment  was  found, 
wanted  jurisdiction. 

As  where  an  indictment  was  found  at  the  quarter  ses* 
sionsfor  perjury  at  common  law  (n). 

For  mere  want  of  form ;  as  where  the  indictment  al- 
lied, that  it  was  presented,  &c«  without  adding,  on  the 
oaths  of  12  men,  &c.  (o). 

For  want  of  an  addition  after  the  first  name  the  addition 
being  inserted  after  the  alias  dictus  (p). 

The  caption  of  an  indictment  was,  **  it  is  presented  that 
the  several  indictments  to  this  schedule  annexed  are  true 
bills/'  and  they  were  quashed  upon  the  objection,  that 
till  found  they  are  bills,  and  not  indictments  (7). 

For  misjoinder  of  defendants :  as  where  an  indictment 
charged  six  jointly  or  severally  with  exercising  a  trade  (r )•' 

Or  charged  several  defendants  with  the  same  perjury  ($)• 

For  want  of  a  substantial  averment ;  as  where  an  in- 
dictment for  not  receiving  an  apprentice  did  not  aver  that- 
the  binding  was  within  the  stat  43  Eliz.  c.  2. 

So  where  the  indictment  for  maintaining  a  cottage  with« 

(n)  R.  ▼.  Sainton,  Sir.  1088.  York  Spr.  Ass.  1820.  ruled  by 

(o)  Rj   Y.    Burhett.    Andr.  Park,  J.  with  tht  concttrrence 

226.  of  Bayley,  J. 

(p)  The    objection   may  be  {q)  R.  v.  Brotcm,  Salk.  376. 

taken  on  motion  because  it  ap-  (r)  A.  r.  Weston,  Stt.  623. 

peart  on  the  record,  and  the  {s)  R.  v.  Phmips,  et  a1.  Str. 

party  is  not  put  to  his  plea  in  921.  see  also  6  Mod.  210. 

Abatement,  as  where  there  is 

a  wrong  addition .     R,  v.  fFard, 
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out  laying  four  acies  of  land  thereto,  allied,  that  the  de- 
fendant maintained  it  for  habitation,  without  aaying  that  it 
was  inhabited  (<)• 

So  where  an  indictment  for  aaying  to  a  justice  ''yoo  do 
not  r^ht,"  did  not  aver  that  the  words  were  spoken  to  the 
justice  in  the  execution  of  his  office  (»)• 

Where  the  facts  charged,  supposing  them  to  be  true, 
did  not  amount  to  an  indictable  offence  («). 

But  the  court  has  refused  to  quash  indictments  for  of> 
fenc^  of  an  heinous  nature,  such  as  treason  and  fe- 
lony (y). 

So  in  case  of  indictments  for  offences  of  a  fraudulent 
nature* 

As  for  cheating  by  false  weights  or  otherwise  [z). 
.   And  the  court  refused  to  quash  an  indictment  for  sell- 
ing flour  by  false  weights,  though  it  appeared,  on  the 
fiice  of  the  indictment,  that  the   flour-scale   was   the 
lighter  (a). 

So  in  the  case  of  the  King  r»  Wadswortk  (6),  the  court 
said  it  is  against  the  course  of  the  court  to  quash  an  in- 
dictment against  a  persoB  for  extortion  or  oppression. 

So  where  an  indictment  charges  any  offence  immediately 
affecting  the  public  at  large.  Upon  a  motion  (c)  to  quash 
aii  indictment  upon  the  stat  West  2.  c.  4.  for  pulling  down  ' 
hedges.  Lord  Holt  said,  we  never  quash  indictments  for 
foigeiy,  perjury,  subornation,  or  any  crime  concerning  the 
highways  (d). 

(t)  R.    V.    Burk§U,    Andr.  '    (a)  3  Burr.  1841. 

230.  {h)  5  Mod.  13. 

(tt)  jR.  ▼.  Leafe,  Andr.  226.  (c)  R.  v.  tnhahitanU  of  Bel- 

(s)  Doug.  153.  ton,  Salk.  372. 

(y)  Com.  Dig.  Ind.  H.  {d)  1  Sid.  140. 

(z)  6    Mod.  42.      3    Burr. 
1841. 
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And  upon  a  like  motion,  the  court  said,  that  thejr  would 
not  quash  an  indictment  for  enticing  away  another  per- 
son's servant,  upon  motion,  or  for  a  nuisance,  or  Sk  any 
heinous  crime  {e). 

An  indictment  charged,  that  six  defendants,  along  with 
several  others,  unlawfully  assembled  to  disturb  the  peace, 
and  broke  and  entered  a  lead  mine,  and  unlawfully  took 
and  carried  away  a  certain  quantity  of  lead. 

It  was  moved  to  quash  the  indictment  on  tlie  ground 
that  this  was  the  subject  matter  of  an  action  of  trover  or 
trespass,  and  not  a  matter  of  public  concern.  But  the 
court,  considering  the  number  of  persons  collected  toge- 
ther, held,  that  the  defendants  were  not  entitled  to  any 
indulgence;  since  this  assembly  was  at  a  time  in  Cumber- 
land when  the  judges  were  trying  other  persons  for  the 
like  offence  at  Carlisle  (/)• 

So  the  court  refused  to  quash  an  indictment  for  a  forci- 
ble entry  [g). 

For  a  disturbance  in  church  [h). 

Against  overseers  for  refusing  to  pay  over  money  to 
their  successors  (<).  ^ 

But  where  the  motion  has  been  accompanied  with  a 
certificate  that  the  nuisance  complained  of  has  been  re- 
moved the  court  has  quashed  the  indictment 

Since  informations  are  preferred  for  great  offences  only, 
and  such  as  are  likely  to  prejudice  the  common  wealthy 
the  court,  it  is  said,  will  not  quash  one  upon  motion  (X:). 

A  motion  may  be  made  to  quash  an  indictment  on  the 
last  day  of  term  (/) 

(€)  Salk.  372.  t  (t)  R.  v.  King,  Str.  1268. 

(/)  R.  V.  Johnson,  1  Wils,  (A)  Vin.  Ab.  Inf.  415.  i.  e. 

325.  at  the  instance  o(  the  defend- 

er) 6  Mod.  95.  ant. 

(A)  Cro.  Car.  584.  (/)  Banr.  65  i. 
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With  respect  to  indictments  for  high  treason  or  mis- 
prision thereof  (except  only  indictments  for  counterfeit* 
ing  the  king's  coin,  seal,  sign,  or  signet)  it  is  provided  by 
the  Stat  7  WilL  3.  c  3.  that  none  shall  be  quashed  for 
OMS-writing,  mis-spelling,  false,  or  improper  Latin,  udess 
exception  concerning  the  same  be  taken  and  made  in 
court  by  the  prisoner  or  his  counsel  assigned  before  any 
evidence  given  in  open  court  upon  such  indictment ;  nor 
shall  any  such  mis-writing,  mis-spelling,  false,  or  impro- 
per Latin,  after  conviction  upon  such  indictment,  be  any 
cause  to  stay  or  arrest  judgment  thereupon.  But  never* 
theless  any  judgment  given  upon  such  indictment  shall 
and  may  be  liable  to  be  reversed  upon  a  writ  of  error  io 
the  same  manner,  and  in  no  other  than  as  if  this  act  had 
not  been  made. 

Under  this  statute  it  has  been  holden,  that  no  such  ex« 
ception  can  be  taken  after  plea  pleaded  (m). 

(m)  Rookwood's  case,  4  St.  Tr.  673.    See  East  P.  C.  110. 
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Arraignmeni. 

In  all  cases  of  treason  and  felony,  and  of  misdemeanoni, 
where  the  defendant  is  in  custody  la)  he  is  arraigned  at 
the  bar  of  the  court ;  or,  in  other  words,  he  is  asked  by 
the  proper  officer  whether  he  is  guilty  or  not  of  the  oiP- 
fencc  with  which  he  is  charged. 

According  to  sonie  authorities  the  accused  should  be 
brought  to  the  bar  for  this  purpose  free  frpm  fetters,  uq- 


(a)  If  the  defendant  appear 
upon  an  indictment  of  treason 
or  felony,  he  is  generally  ar- 
nugned  or  put  to  plead  imme- 
*itely.  Com.  Dig.  Ind.  L. 
And  the  rule  is  the  same  in 
case  of  misdemeanor,  if  he  ap- 
pear npon  the  capias^  for  he 
was  guilty  of  a  contempt  in  not 
appearing  upoa  the  ventre.  lb. 
So  if  he  appear  upon  his  recog- 
nisance, or  if  he  appear  in  his 
own  person  in  a  case  of  privi- 
lege. |Ib«  But  if  the  defendant 
appear  upon  summons  to  a  ve- 
ww  or  jii&pttiiii,  he  is  entitled 


to  an  imparlance.  Seven  Bi- 
shops* case,  St.  Tr.  And  if 
he  plead  immediately,  he  need 
not  try  till  the  next  term.  But 
if  he  does  not  plead,  until  he 
be  served  with  a  ptremptory 
ruley  he  must  give  bail  to  try 
it  at  the  same  term.  The 
Queen  v.  OrbeU,  6  Mod.  42. 

If  the  defendant  plead  in 
court,  he  is  committed  till  trial, 
unless  he  give  security  to  try 
at  his  own  charge ;  and  if  he 
plead  in  the  office,  the  plea  is 
not  to  be  received  without  giv- 
ing such  security.  6  Mod,  1 14, 
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less  some  danger  be  apprehended.  But  in  Layer*8  case  (i), 
atid  in  subsequent  (c)  instances,  the  courts  have  distin- 
guished between  the  time  of  arraignment,  and  the  time 


Com.  Dig.   Ind.   L.      But  if 
the  defendant  be  committed, 
the  prosecution  must  be  main- 
tadned  at  the  prosecutor's  ex- 
pense.    6  Mod.    114.     Upon 
an   indictment   for    mayhem, 
though  it  be  laid  feUmich^  it  is 
not  necessary  that  the  defend- 
ant should  be  brought  to  the 
bar  to  plead,  but  his  plea  may 
be  delivered  in  the  office,  since 
the  judgment  does  not  now  af- 
fect life  or  member.    Str.  1 100 
Rf  V.  Uaydook. 

Upon  a  demurrer  to  the  de- 
fendanfs  plea,  upon  an  indict- 
^ttent  for  a  misdemeanor,  be- 
sides the  commou  four-day  rule 
to  join  in  demurrer,  there  must 
be  a  peremptory  rule  giving 
him  a  day  certain  in  the  dis- 
cretion of  the  court,  without 
w^ch  judgment  cannot  be 
signed  against  him.  R.  v. 
Jo^fuon,-6  East,  383. 

In  capital  cases  no  rule  is 
given  to  plead,  or  to  join  in  de- 
murrer, for  all  proceedings  in 
such  case  being  at  bar,  the  prif- 
S(mer  is  bound  to  answer  in- 
stantly; but  ia  prosecutions 
for  misdemeanors,  two  four-day 
rules  to  plead  are  given,  and  a 


peremptory  rule  moved;  axul 
then,  if  there  be  a  demurrer, 
one  four-day  rule  to  join  in  de- 
murrer is  given. 

When  the  party  appean  at 
the  sessions  according  to  his  re- 
cognisance to  answer  an  indict- 
ment, which  indictment  has 
been  found,  the  usual  course  is 
for  him  to  enter  into  a  recogni- 
sance with. two  sureties,  to  try 
at  the  sessions  following. 

If  a  man  be  bound  by  recog? 
nisance  to  appear  and  plead  to 
an  information  the  first  day  of 
term,  and  is  charged  upon  ap- 
pearance with  an  information, 
if  the  information  be  laid  in 
Middlesex,  he  has  all  that  tens 
for  time  to  plead  to  it,  so  that 
he  cannot  be  tried  that  term; 
but  in  case  it  be  laid  in  aoolkcr 
county,  he  shall  have  time  to 
plead  till  the  next  term.  2  Saik, 
514.  The  practice  as  to  the  time 
for  pleading  in  case  of  nisdfr- 
meanors  is  |iow  materially  al^ 
tared  by  the  stat  60.  G.  3.c.4. 
above  cited,  c  .XVII. . 
(6)  6  St.  Tr.  230. 
(c)  See  Waite's  case,  l^eacb, 
33, 
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of  trial,  and  have  refused  to  liberate  the  prisoner  from  his 
irons  whilst  he  was  arraigned. 

For  the  purpose  of  identifying  the  person  of  the  pri- 
soner,' it  is  usual  to  direct  him  to  hold  up  his  hand,  but 
this  ceremony  is  not  essential ;  the  object  is  answered  if 
the  prisoner  admit  that  he  is  the  same  person  [d). 

The  indictment  is  then  read  over  to  him,  and  he  is 
asked,  whether  he  is  guilty  of  the  crime  (e)  whereof  he 
is  indicted  or  not  guilty,  and  he  then  either  stands  mute, 
or  confesses  the  fact,  or  pleads  to  the  indictment 

The  entry  of  the  arraignment  upon  the  record  is  in  this 
form  :  "And  being  brought  to  the  bar  here,  in  his  own 
proper  person,  he  is  committed  to  the  marshal,  &c.  And 
being  asked  how  he  will  acquit  himself  of  the  premises 
fin  case  of  felony^  or  of  the  high  treasons,  in  case  of  trea^ 
son  J  above  hid  to  his  charge,  saith,  &c." ;  and  the  re- 
cord, it  seems,  would  be  erroneous,  if  it  omitted  so  im« 
portant  apart  of  the  proceeding  (/). 

Where  there  are  two  indictments  against  the  defendant 
for  the  same  pfTence,  it  is  usual  to  arraign  him  upon  both, 
and  to  try  him  upon  both  at  the  same  time  [g). 

At  common  law,  a  man  appealed  of  several  robberies 
may  be  severally  arraigned  and  tried  on  each  appeal  [h) ; 
in  order  that  each  appellant  may  be  equally  entitled  to 
restitution  of  his  goods ;  and  so  he  may  upon  several  in- 
dictments. For  each  prosecutor  is  entitled  to  a  restitution 
of  bis  goods  upon  conviction,  by  virtue  of  the  stat  91  H. 
8.  c.  11. 

» 

((f)  2  Haw.  c.  28.  s.  2.  4  Bl.         (/)  3  Mod.  "263.     2  Haw. 

Comm.  323r  c  28.  s.  6.    But  qu.  whether 

(e)  Whilst  indictments  were  necessary  in  oase  of  an  appeal^ 

drawn  in  Latin,  the  arraign-  lb* 

men!  ^raa  in  Ei^lisb,  by  virtue  [g]  R*  v.   CuHjford^    Sa!k« 

of  the  Stat.  37  E.  3.  c.  15.  See  382. 
alio  4  G.'2.c.  26.  6  G.  2.  c.  6.  (h]  2  Haw.  c.  CS.  i.  7. 
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Ao  accessory  may  be  arraigned,  but  it  seems  clear,  that 
he  cannot  be  tried  before  the  principal  has  appeared,  un- 
less at  his  own  request  (t) ;  and  even  then,  if  he  be  cod- 
victed,  judgment  should  be  respited  until  the  convictioD, 
tcCi  of  the  principal. 

Where  the  attainder  of  the  principal  was  prevented  by 
his  death,  by  his  standing  mute,  challenging  above  35 
jurors  peremptorily,  where  he  was  admitted  to  the  bene- 
fit of  clei^  or  pardoned,  the  accessoiy  could  not  bear- 
raigned  {k) ;  and  yet  in  these  cases,  the  reason  why  the  ac- 
ceasory  shall  not  be  tried  before  his  principal,  viz.  least  the 
conviction  of  the  accessory  should  be  contradicted  by  an 
acquittal  of  the  principal,  seems  to  fail ;  for  in  such  cases 
the  principal  could  not  afterwards  be  acquitted,  and  there- 
fore the  absurdity  could  not  arise. 

But  by  the  stat  1  Ann.  sess.  2.  c.  9.  a.  1.  if  the  princi- 
pal be  convicted,  stand  mute,  challenge  above  20  jurors 
peremptorily,  the  accessory  shall  be  proceeded  against  as 
upon  an  attainder  of  the  principal,  although  the  principal 
felon  be  admitted  to  the  benefit  of  clergy,  be  pardoned,  or 
otherwise  delivered  before  his  attainder. 

And  at  common  law,  it  seems,  that  the  death  or  par- 
don of  the  principal,  after  his  attainder,  would  be  of  no 
avail  to  the  accessory. 

If  there  be  several  principals,  and  the  defendant  be  in- 
dicted as  accessory  to  one  only,  it  is  clear  (/},  that  he  may 
be  tried  as  accessory  to  him,  though  the  others  have  not 
appeared. 

But  if  he  be  indicted  as  accessory  to  several,  and  one 
only  has  appeared,  it  has  been  questions)  (m),  whether  ^ 

'    (t)  2^Haw.  €.  99.  s.  45.     1  (m)  i  Haw.  c.  29.  s.  46. 

Hale,  623.  Summ.  222. 1  Hale,  624.  Loid 

(A)  Post.  361.  Hale,  apon  the  authority  of 

(/)  3ee  2  Haw.  c.  29.  s.  41.  '  €ittin*t  case,  Flowd.  Com.  9S. 
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can  be  tried  ad  accessory  after  the  conviction  of  the  latter; 
but  it  seems  now  to  be  settled  that  he  may  (n),  and  that 
he  may  be  convicted  upon  evidence  of  his  being  accessory 
to  one,  though  he  be  charged  as  accessory  to  several. 

If  the  principal  and  accessoiy  appear  together^  and  the 
principal  plead  the  general  issue,  the  accessory  may  be  ar- 
raigned, and  if  he  also  plead  the  general  issue,  both  may  be 
tried  by  one  inquest  But  the  principal  must  be  convicted 
before  the  accessory;  and  the  jury  are  charged  by  the 
court,  that  if  they  find  the  principal  not  guilty,  they  must 
acquit  the  accessoiy  (o).  But  if  the  principal  plead  in 
abatement  or  in  bar,  the  accessoiy  is  not  arraigned  till  the 
plea  of  the  principal  be  determined  ip). 

Where  the  principal  and  accessory  are  tried  by  the  same 
inquest,  it  is  competent  to  the  latter  to  enter  into  a  full  de- 
fence of  the  former,  and  to  avail  himself  of  every  matter 
of  fact,  and  of  every  point  of  law  tending  to  his  acquittal ; 
and  when  the  accessory  is  tried  after  the  conviction  of  the 
principal,  and  it  appears,  that  the  principal  was  not  guilty 
of  the  felony  as  charged  in  the  indictment,  the  accessory 
ought  to  be  acquitted  (7). 

says,  that  in  such  case  the  court  (n)  Fost.  361.  9  Co.  119. 

may  arraign  the  defendant  as  (0)  2  Haw.  c.  29.  a.  47.    2 

accessory  to  him  who  has  ap-  Hale,  625. 

peared,  and  that  if  he  be  ac-  (p)  2  Ins.  184.   Fost.  360. 

quitted,  be  may  afterwards  be  (9)  Fost.  121.  36S.     10  St. 

indicted  as  accessory  to  the  rest.  Tr.  417.     R.  v.  Smith,  Leach, 

See  Stauhdf.  46.  7  H.  4. 36.  323« 
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CHAP.  XIX. 


Pica. 


jThE  prisoDer,  being  brought  to  the  bar  and  arraigned, 
either  stands  mute,  or  confesses  the  charge,  or  answers  in 
one  of  the  following  ways :  1.  By  a  plea  to  the  jarisdiC' 
tion ;  2.  by  a  declinatory  plea ;  3.  by  a  plea  in  abateroeot 
of  the  indictment  for  some  defect  contained  in  it ;  4.  by 
demurrer;  5.  by  a  plea  in  bar;  6.  by  the  general  plea, 
that  he  is  not  guilty. 

I.  By  a  plea  to  the  jurisdiction. 

By  this  plea,  the  defendant  totally  denies  the  autho- 
rity of  the  court  to  try  him  ;  as  where  an  indictment  for 
rape  has  been  found  before  the  sheriff  in  his  torn,  which 
he  has  delivered  to  the  justices,  then  because  the  sherilT 
had  no  authority  to  take  such  an  indictment,  the  defend- 
ant may  plead  to  the  jurisdiction  without  making  any 
answer  to  the  charge  itself  (a).  So  if  justices  of  the 
peace  should  arraign  a  defendant  for  treason  (&).  But  it 
seems,  that  the  defendant  cannot- plead  to  an  indictment 
before  justices,  that  the  offence  was  committed  at  some 
place  beyond  their  jurisdiction,  for  this  would  amount  to 
no  more  than  the  general  issue  (c).  After  a  plea  to  the 
jurisdiction  overruled,  it  seems  that  the  judgment  should 

(a)  2  Hale,  256. 22  E.  4. 22.         (c)  See  Trem.  P.  C.  271. 
{h)  2  Hale,  256. 
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in  all  cases  be  to  answer  over  to  the  charge  in  the  indict^ 
ment  Id). 

IL  Declinatory  pleas. 

These  were  of  two  (e)  kinds :  first,  the  plea  of  privi- 
lege of  sanctuary ;  by  which  a  defendant,  who  had  fled 
to  a  place  of  sanctuary,  claimed  under  certain  restrictions 
protection  from  process,  and  a  right  of  being  remanded  if 
taken  against  his  will,  without  being  compelled  to  an* 
swer  in  any  court  of  justice.  But  this  privilege  was  abo« 
liahed  in  the  reign  of  James  the  first  (/).  Secondly,  the 
benefit  of  clergy ;  but  since  no  advantage  can  now  be 
gained  by  this  plea,  which  the  defendant  would  not  be 
equally  entitled  to  after  conviction ;  and  since  he  would, 
by  pleading  it,  lose  the  chance  of  an  acquittal,  the  benefit 
of  cleiigy  is  rarely  pleaded,  but,  if  necessary,  is  prayed  by 
the  convict  before  judgment  [g]. 

III.  By  plea  in  abatement. 

Pleas  in  abatement  are  founded  either  on  some  defect 
apparent  on  the  fieice  of  the  record,  or  upon  some  matter 
of  fact  extrinsic  of  the  record,  which  render  it  insuffi- 
cient 

I.  On  some  defect  apparent  upon  the  record. 

A  prisoner  indicted  for  felony  cannot  be  allowed  to 
have  a  copy  of  the  indictment,  though  it  is  otherwise  in 
cases  of  treason  and  misdemeanors  (A) ;  but  the  court  will 
order  an  indictment  for  felony  to  be  slowly  read  over  to 
the  prisoner,  to  afford  him  an  opportunity  of  taking  ex- 
ceptions or  preparing  his  plea  (0. 

[d]  R.  v.  Holies  and  athersy         [h)  In  treason,  which  works 

Trem.  302.  corruption  of  blood,  and  mis- 

(€)  2  Haw.  c.  32.  prision  of  treason,  by  Tirtue  of 

(/)  21  J.  I.  c.  28.  the  Slat.  7  W.  3.  c.  3.    See  2 

.  {g)  2    Hale, .  236.  4  Bl.     Hale,  236. 

Comm.  333.  (i)  2  Hale,  236. 
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It  seems  id  geneitl  that  any  defect,  which,  in  any  stlig^ 
of  the  criminal  proceeding,  will  vitiate  the  indictment,  may 
be  taken  advantage  of  by  plea  in  abatement  (ilr). 

And  some  defects  mUst  be  pleaded  in  abatement,  if  in- 
sisted  upon  at  all ;  such  as  the  want  of  an  addition,  or 
the  insertion  of  an  improper  one.    So  under  the  stat.  7 
W.  S.  C.3.  exceptions  to  indictments  for  high  treason, 
(whereby  any  corruption  of  blood  may  be  made,)  on  the 
ground  of  mis^writing,  mis-spelling,   false  or  improper 
Latin,  must  be  taken  before  any  evidence  given  upoa 
such  indictment,  and  shall  be  no  ground  of  arresting  the 
judgment    But  little  advantage  is  in  general  to  be  gained 
by  a  plea  of  this  kind  ;  since,  with  a  few  exceptions,  the 
defendant  will  be  entitled  to  the  advantage  of  his  objec- 
tion after  the  trial  (/) ;  and  should  his  plea  be  allowed, 
the  court  would  direct  a  new  bill  to  be  sent  out  to  the 
grand  jury,  or,  if  they  had  been  discharged,  would  detain 
the  prisoner  till  the  next  assizes  or  sessions  (in). 

Sndly.  Upon  such  defects  as  arise  from  facts  dehors  tiie 
record. 

If  the  defendant  be  indicted  by  a  wrong  name,  or  be 
described  by  an  improper  addition,  he  may  plead  it ;  and 
if  the  fact  be  found  for  him,  the  indictment  shall  be 
abated  (n).  In  case  of  misdemeanors,  the  defendant  may 
plead  misnomer  by  attorney  (o).  And  in  *8ome  instances, 
the  plea  has  been  allowed  when  made  ore  tenus  (p).  But 
regularly  every  plea  of  this  kind  ought  to  be  tendered  in 
writing  (9),  and  should  be  verified  by  affidavit  (r).  In 
cas6  of  indictments,  the  defendant  may  plead  misnomer 

(A)  2  Hale,  236.  [p)  Dean's  case.  Leach,  535. 

(/)  2  Hale,  237,  [q)  Uyer's  case,  6  St  Tr. 

(m)  Ib«.  2  Haw.  c.  34^  s.  2.  237. 

(n)  2  Hale,  238.  (r)  R.  w.  Grainyer,  3  Burr. 

(0)  l9Ea8t,1»3;  1617. 
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(itbef  of  his  christian  or  of  his  surname,  but  be*niust  in 
his  plea  set  forth  his  real  name,  by  which,  upon  a  fresh 
indictment^  he  would  be  concluded  (j).  And  the  king 
may  reply,  that  he  is  known  by  the  one  name  as  well  as 
the  other  (/).  But  in  on  appeal  such  a  replication  is  not 
allowable  (u\  atid  the  appellant  must  take  issue.  To 
an  indictment  against  Charles  Knowles  for  murder,  he 
pleaded,  that  his  grandfather  was  created  Earl  of  Ban- 
bury by  letters  patent  under  the  great  seal  of  England, 
which  he  produced  in  court;  the  attorney-general  replied, 
that  the  defendant,  on,  &c«  petitioned  the  lords  in  parlia- 
ment to  be  tried  by  his  peers ;  and  that  the  lords  disal- 
lowed his  claim  \  the  defendant  demurred,  and  his  demur- 
rer was  allowed  on  the  ground,  that  the  refusal  of  the  lords 
could  not  operate  as  a  judgment  (x). 

And  in  general,  where  a  peer  is  named  as  a  commoner, 
be  may  plead  the  misnomer  in  abatement,  since  the  title 
is  part  of  his  name,  and  he  ought  to  be  tried  by  his  peers ; 
but  in  such  case  he  ought  to  set  forth  the  writ,  &c.  tes- 
tifying his  title  upon  the  plea ;  because  it  is  but  a  dilatory 
plea,  and  must  be  tried,  not  by  the  country  (y)  but  by  the 
record.  But  a  plea  that  the  defendant  is  a  peeress  by  mar- 
riage, involves  a  question  of  fact  extrinsic  of  the  record, 
and  must  be  tried  by  the  country  (z). 

In  all  cases  of  felony,  the  defendant  pleading  in  abate> 
ment  should  plead  over  to  the  felony ;  fpr  he  is  not  con- 
cluded by  pleading  a  false  fact  (a). 

But  in  case  of  misdemeanor  and  mayhem,  the  defen* 

(«)  2  Hale,  238.  and  see  p.  Countess  of  Rutland's  case.  35 

43.  H.  6.  46. 

(Q  2  Hale,  238.  (z)  6  Co.  53.  2  Hale,  240. 

(«)  1  H.  7.  29.  21  E.  3.  47.  (a)  Dy.  88.    21  E.  4.  71. 

2  Hale.  238.  Dean's  case.  Leach,  535.    3 

(t)  2SaIk.509.  Salk.  171.    ' 

(y)  2  Hale,  240.    6  Co.  53. 
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mission  which  confesses  the  facts,  but  submits  the  matter 
of  law  to  the  consideration  of  the  court  The  humanity 
which  is  constantly  displayed  in  the  administration  of  cri- 
minal justice;  and  which  never  permits  an  admission  of 
guilt,  in  a  capital  case,  to  be  recorded  without  reluctance, 
dictates,  no  doubt,  a  contrary  course ;  but  it  is  difficult 
to  conceive  that  it  is  obligatory  on  the  court,  after  decid- 
ing against  the  defendant  on  demurrer^  to  receive  his  plea 
of  not  guilty  {n\ 

V.  Plea  in  bar. 

fiy  a  plea  in  bar  the  defendant  shews,  by:  matter  ex<^ 
trinsic  of  the  record,  that  the  indictment  is  not  main- 
tainable. The  most  usual  special  pleas,  in  answerto  a 
charge  of  felony,  consist  either  of  matter  of  fact  mixed 
with  matter  of  record,  or  secondly,  of  matter  of  record 
only.  The  former  are  of  three  kinds:  1;  Auter-foUs  ac- 
quit %  Auter-foits  convict.  3.  Auter-foils  attaint.  Of 
the  latter  kind  is  the  plea  of  pardon. 

1.  Auter-foits  acquit*  ^ 

This  plea  is  grounded  upon  an  universal  maxim  of  the 
common  law  of  England,  that  no  one  ought  to  be  brought 
into  jeopardy  of  his  life  twice  for  the  same  offence  (o). 
There  exists,  however,  one  exception  to  this  rule,  the 
history  of  which  is  shortly  this.  Since  an  acquittal  upon 
an  indictment  of  homicide  would  have  barred  an  appeal, 
it  was  deemed  expedient,  by  the  courts,  to  refuse  to  try 
an  indictment  until  after  the  expiration  of  the  year  and 
the  day  limiteid  for  bringing  an  appeal ;  but,  in  the  in« 
terval,  it  frequently  happened,  that  the  witnesses  died  or 

(n)  Since  the  demurrer  is  a  coUne  remained  but  to  pro- 
plea,  no  judgment  of  peine /or(«  nounce  sentence  of  death.    2 
el  dure  could  be  given,  after  it  Hale,  257. 
had  been  overmled;  and  there-         (o)  4  Co.  40.    2  Haw.  c.  35. 
fbre,  if  the  defendant  in  such  s.  1. 
,  case  refused  to  plead  over,  no 
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the  whole  was  forgotten.  To  remedy  this  inconvenience, 
the  8tat  3  H.  7.  c.  1.  enacts,  that  the  indictment  shall  be 
proceeded  on  immediately  at  the  king's  suit,  for  the  death 
of  a  man,  without  waiting  for  an  appeal,  and  that  the  plea 
of  auter-foit  acquit^  or  auter-foit  aitaint^  'upon  an  indict- 
ment, shall  be  no  bar  to  an  appeal. 

The  plea  must  shew,  by  proper  averments, 

1.  The  manner  and  circumstances  qf  the  acquittal  itself^ 

Sdly.  The  identity  of  the  offence. 

3dly.  The  identity  of  the  party. 

1.  The  manner  and  circumstances  of  the  CLcquittal  itself. 

In  the  first  place,  the  plea  must  set  forth  the  substance 
of  the  record  of  his  acquittal.  There  is  a  wide  difference 
between  the  pleading  a  record  of  acquittal,  and  the  plead- 
ing a*  record  in  bar  of  a  civil  action.  In  the  latter  case,  if 
a  record  be  pleaded  in  bar,  the  plaintiff  shall  have  oyer  of 
it,  if  it  be  a  record  of  the  same  court;  but  if  it  ^e  a  record 
of  another  court,  he  must  plead  nul  ttel  record ,  and  a  day 
is  given  to  certify  the  tenor  of  such  record. 

But  in  criminal  cases,  in  order  to  avoid  false  pleas  and 
surmises  which  wovild  be  productive  of  great  delay,  the 
defendant  is  required  not  only  to  shew  the  nature  of  the 
former  prosecution  and  acquittal  with  certainty  in  his 
plea,  but  also  to  shew  the  record  or  its  tenor  to  the  court 
by  producing  or  vouching  it  at  the  time  be  pleaded,  for 
otherwise  it  would  be  in  the  power  of  the  prisoner  to 
delay  his  trial  when  he  pleased,  by  pleading  an  acquittal 
in  another  court  In  order  to  prevent  this  delay,  he  must 
shew  the  record,  or  vouch  it,  if  it  be  in  the  same  court, 
in  the  first  instance  (p),  and  is  not  to  wait  till  nul  tiel  re- 
cord be  pleaded  (9). 

(p)  Staundf.  and  21  H.  7.  9.  rent  opinion,  2  Haw.  c.  35.  s. 

cofxtia.  2.  and  cites  1  Ins.  128.  and  Sro. 

(9)  2  Hale,  241,  243,  255.  Cor.  218.;  but  the  former  re- 
Serjeant  Hawkins  is  of  a  diffe-  latesto  pleading  in  bar  of  actvi/ 
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But  the  court,  upon  application  for  that  purpose  by  the 
defendant,  will,  in  its  discretion,  respite  his  plea  in  order 
to  the  production  of  the  record  (r),  or  a  certi6cate  of  its 
tenor  inx>ne  of  the  following  ways. 

If  the  prisoner  be  arraigned  in  the  King's  Bench,  the 
court  will  grant  a  writ  of  certiorari  to  remove  the  recoid 
before  them,  and  respite  his  plea  till  the  record  be  re- 
moved  {s). 

In  other  cases,  if  the  record  he  not  of  the  same  court  in 
which  the  defendant  is  arraigned,  he  may  proceed  by 
removing  the  tenor  of  the  record  of  acquittal  into  chan- 
cery by  certiorari,  and  then  cither  producing  it  in  court 
with  his  own  hands  (having  it  en  poigne),  or  by  procuring 
it  to  be  sent  by  mittimuato  the  justices  sub  pede  sigilti{t]^ 

But  the  record  must  be  removed  by  writ,  though  the 
justices  may  receive  a  record  without  writ,  where  it  is  to 
be  proceeded  on  for  the  king  {u). 

The  defendant  being  thus  prepared  with  the  record  of 
his  acquittal,  or  the  tenor  of  it  properly  certified,  must 
recite  it  in  his  plea,  which  for  the  truth  of  such  recital  re- 
fers  to  or  vouches  the  record,  [x]  &c. 


ctction  only,  and  according  to 
the  latter,  it  wa»  merely  decided 
that  the  record  ought  to  be 
brought  before  the  court  by 
writy  for  in  that  case  the  record 
produced  did  not  appear  to  be 
in  any  way  authenticated,  so 
that  the  case  is  no  authority  to 
shew  that  the  record  is  not 
to  be  produced  hy  some  means 
or  other.  See  Bro.  Cor.  59. 
IIH.  4.  41.  9H.  7.  19.  26 
Ass.  16. 


(r)  See  2  Hale,  243.  2  Haw. 
c.  35.  s.  2. 

(8)  20  E.  2.  Coron.  232. 

(0  2  Hale,  242.  2  E.  3.  26. 
Coron.  15(i. 

(u)  2  Hale,  242.  8  E.  4. 18. 
B.  Cor.  218. 

(x)  It  has  hitherto  been  sup- 
posed that  the  defendant  is 
pleading  an  %oquittal  in  some 
court  in  this  country  whose 
record  of  the  proceeding  may 
by  proper  means,  be  procured^ 


Autep-foiis  acquii.  319 

And  upon  this  recital  the  plea  will  feil,  unless  it  appear 
that  the  defendant  was  legitimo  modo  acquietatus  (y)»  by 
judgment  either  upon  verdict  or  by  battle.  Hence,  if  a 
prisoner  be  committed  on  a  charge  of  felony,  but  no  bill  be 
found,  so  that  at  the  end  of  the  sessions  he  is  acquitted  by 
proclamation,  he  may  be  afterwards  indicted,  for  this  is  no 
acquittal. 

So  if  A.  in  defending  his  house  against  burglars,  kill 
one,  and  the  matter  be  found  specially  by  the  coroner's 
inquest  or  grand  inquest,  whereupon  he  is  discharged ; 
he  cannot,  to  a  subsequent  indictment  for  murder 
or  man-slaughter,  plead  an  acquittal  by  the  grand  in« 
quest  But  had  he  been  indicted  generally  of  murder  or 
manslaughter,  and  pleaded  not  guilty,  and  the  special 
matter  had  been  found  by  the  petty  jury  and  judgment 
had  been  thereon  given  **  qudd  eat  inde  sine  die"  the  plea 
of  auter  foils  acquit  to  a  second  indictment  would  be  suf- 
ficient (z). 

An  acquittal  in  feet  is  available  by  way  of  plea,  without 
regard  to  any  mistake  or  error  on  the  part  of  the  jury  or 
of  the  court  in  which  the  verdict  was  given.  And,  there- 
fore, though  a  judge  should  direct  the  jury  to  acquit  the 
prisoner  because  the  offence  was  not  proved  to  have  been 


Wbere  the  defendant  has  be^n 
tried  by  a  foreign  tribunal,  it 
seems  equally  clear  that  anac- 
quittal  will  enure  to  his  defence 
tQ  this  country;  but  in  such 
case  aa  exemplification  of  the 
tecord  of  his  acquittal  would 
probably  be  denned  necessary. 
R»  ?.  Roehe^  Leach,  16QL 
B.  N.  P.  245.    Beak  v.  Tkyr^ 


wkity  3  Mod.  194.  1  Show.  6. 
3  Keb.  785. 

So  an  acquittal  of  murder  at 
a  grand  sessions  of  Wales,  may 
be  pleaded  to  an  indictment  for 
the  same  in  England.  2  Haw. 
c.  35.  s.  10.  1  Lev.  118. 
1  Sid.  179- 

(y)  2  Hale,  243.  246. 

(z)  Cromp.  f.  28.  Bull's 
case,  26  Eliz.     2  Hale,  246. 
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committed  on  the  precise  day  named  in  the  indictment, 
the  acqui|;tal  would  nevertheless  be  a  good  plea  to  an 
indictment  charging  the  offence  to  have  been  committed 
on  a  different  day,  since,  technically  speaking,  the  mistake 
lies  not  in  averment  (a). 

And  an  erroneous  judgment  standing  unreversed  is  a 
sufficient  foundation  for  the  plea  (A),  though,  in  strictness* 
a  judgment  against  the  king  is  to  be  taken  salvo  jure 
regis  (c).  .  ^ 

But  this,  it  seems,  is  to  be  understood  of  a  judgment 
erroneously  given  upon  a  verdict  where  the  indictment 
itself  is  sufficient;  for,  in  general,  where  the  original 
indictment  is  insufficient,  no  acquittal  founded  upon  that 
insufficiency  can  be  available,  because  the  defendant's  life 
was  never  really  placed  in  jeopardy,  and,  therefore,  the 
reason  for  allowing  the  plea  entirely  fails  (d). 

But  if,  the  indictment  itself  being  defective,  the  juiy  find 
a  special  verdict,  and  upon  the  whole  of  the  premises,  the 
court  adjudge,  in  the  common  form,  that  the  defendant 
**  go  thereof  without  day  ;'*  can  the  acquittal  be  pleaded 
in  bar?  iu  other  words,  is  such  an  acquittal  to  be  consi- 
dered as  founded  upon  the  verdict  or  upon  the  defect  in 
the  indictment?  In  a  case  of  this  kind,  Lord  Coke  says 
(tf),  the  court  is  bound  to  look  into  the  indictment,  and 
if  that  be  defective  to  presume  that  the  acquittal  was 
founded  upon  that  defect,  atid  not  upon  the  verdict ;  and 
this  is  said  to  have  been  the  (/)  ground  of  the  decision  in 
Vaux's  case  (g). 

(a)  2  Ins.  318.  2  Hale,  247.  {g)    4  Co.   44,    46.      The 

. .  (6)  9  H.  5.  2.  judgment  agaznit  the  defendant 

(c)  2  Hale,  247.  in  a  capital  case  is  g»oc(  suspen- 

{d)  4  Co.  44,  45.  datur^  which  is  conclusive  both 

(«)  3  In4.  314.  as  to  law  and  fact  2  Hale,  248. 

If)  ?  Hale,  248.  3   Ins.  314.     Admitting  ths 


Aiiter-foUs  acquit.  321 

But  if  there  be  error  in  the  process  only,  and  the  pri- 
sooer  appear  and  is  acquitted  upon  his  plea  of  not  guilty^ 


principle  as  laid  down  by  Lord 
Coke,  that  where  it  is  doubtful 
whether  the  judgment  '*  qudd 
tat  inde  sine  die**  was  founded 
upon  the  special  verdict  or  on 
the  insufficiency  of  the  indict- 
ment, the  latter  is  to  be  pre- 
sumed, it  seems,  to  have  been 
carried  to  a  great  length  in 
Vaux*scase;  for  it  can  scarcely 
be  doubted  that  the  judgment 
m  that  case  was  founded  upon 
the  tpedal  wrdiGtm  The  cir- 
eomstances  of  this  remarkable 
case  were  shortly  as  follow  :-^ 
Nichobis  Ridley,  the  deceased, 
had  been  married  many  years 
without  issue,  and  the  prisoner, 
Vaox,  pretending  that  if  he 
drank  a  certain  potion  he 
would  obtain  issue,  persuaded 
him  to  drink  a  mixture  of  can- 
tharides  which  destroyed  him ; 
the  indictment  alleged  that  the 
said  Nicholas  Ridley  nesciens 
frmdiebtm  potum  cum  veneno 
fort  inUmoatum  tedjidem  ad^ 
kibeni  predic*  pemuuioni  didi 
WUUdmi  reetpU  ei  Inbit  (with- 
out saying  reoepii  et  hibit  pnB" 
dktuM  potum.)  Vaux  pleaded 
not  guilty,  and  the  jury  found 
'*  that  the  said  Nicholas  Ridley 


was  poisoned  by  the  takiilg  of 
the  said  cantharides,  and  that 
the  said  William  Vauz  was  not 
present  at  the  time  when  the 
said  Nicholas  Ridley  took  the 
said  cantharides,  but  whether, 
&c/' 

Whereupon  judgment  was 
entered  as  follows :  Upon 
which  all  and  singulai'  the  pre- 
mises being  seen  and  under- 
stood by  the  court  here,  for  that 
it  seems  to  the  court  here,  upon 
the  whole  matter  hy  the  vetdiet 
aforesaid  in  form  aforesaid 
found,  that  the  said  poisoning 
by  taking  of  cantharides,  and 
the  said  procurement  of  th^ 
said  William  to  procure  the 
said  Nicholas  to  take  the  said 
cantharides,  in  maimer  and 
form  €uhy  the  said  verdict  hath 
heenfoundf  was  not  felony  and 
wilful  murder,  ^refore  it  is 
considered  that  the  said  Wil- 
Ham  Vaux  of  the  felony,  &c. 
go  without  day. 

The  plain  and  obvious  con- 
struction of  this  judgment 
seems  to  be,  that  the  court 
being  of  opinion  that  the  facts 
found  by  the  special  verdict 
did- not  constitute  him  guilty 
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this  acquittal  is  pleadable  [h).  And  if  the  prisoner  be  at- 
tainted, though  upon  an  insufficient  indictment,  he  can- 
not be  arraigned  again  before  the  reversal  of  the  judg- 
ment (t). 

If  a  judgment  in  favour  of  a  prisoner  be  reversed,  upon 
a  reversal  of  that  judgment  he  is  not  to  be  executed  upon 
the  first  indictment,  though  judgment  of  death  ought  to 
have  been  given  upon  it;  but  in  favorem  viUe  he  shall  be 
arraigned  de  novo^  in  order  to  give  him  the  benefit  of  any 
other  matter  of  defence  (fc). 

Sdly.  The  identity  of  the  offence. 

The  plea  must  shew  an  acquittal  from  the  offence 
chained  in  law  and  in  fact. 

1.  In  point  of  law. 

The  plea  will  be  vicious  if  the  offences  charged  in  the 
two  indictments  be  perfectly  distinct  in  point  of  law,  how- 
ever nearly  they  may  be  connected  in  fact. 

Thus,  if  a  man  be  acquitted  when  chaiged  as  accessory 
to  a  murder  or  robbery,  he  cannot  plead  the  acquit- 
tal if  he  be  afterwards  charged  as  principal  (/).  But 
it  is  not  necessary  that  the  chaises  in  the  two  indict-^ 


of  murder,  thisrefore  dismissed 
him;  It  is  true  that  there  is 
great  reason  to  suppose,  that 
the  judges  of  assize  thought 
that  the  actual  presence  of  the 
prisoner  at  the  taking  of  the 
poison  was  essential  to  the 
crime,  but  still  the  judgment 
was  valid  until  a  reversal. 
The  dpctrine  expounded  in 
this  case  does  not  appear  to 
consist  with  the  general  prin- 
ciple on  which  the  plea  of 
OHfff  foit  aequii   im    said   to 


depend,  since  an  acquittal  upon 
a  special  verdict  would  leave 
the  defendant  exposed  to  a 
second  prosecution,  whenever 
a  formal  (law  could  be  detected 
in  the  first  indictment  at  any 
subsequent  period.  See  2  Hale, 
395. 

(A)  19  £.  3.  Coron.  444. 

(t)  4  Co.  44, 45. 

(A)  2HiEile,247. 

(/)  Staundf.  105.  2  Hale, 
244.  27  Ass.  10.  Fost  361. 
Coron.  200. 
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ments  should  be  precisely  the  same,  it  is  sufficient  if  an 
acquittal  from  the  offence  charged  in  the  first  indict- 
ment virtually  includes  an  acquittal  from  that  which 
is  specified  in  the  second,  however  the  two  offences 
chaiged  may  differ  in  degree.  By  way  of  illustration,  let 
it  be  supposed  that  one  offence  is  made  up  of  the  circuni* 
stances  A.  B*  and  C«  and  that  another  more  general  offence 
consists  in  the  circumstances  A.  and  B.  alone.  If  a  pri- 
soner were  to  be  indicted  for  the  more  complex  offence, 
consisting  of  A.  B.  and  C.  and  upon  trial  the  jury  found 
the  circumstances  A.  and  B.  but  not  the  circumstance  C. 
it  would  be  the  duty  of  the  jury  to  find  the  defendant 
guilty  of  the  more  general -offence.  The  inference  then  to 
be  drawn  from  a  total  acquittal  under  such  circumstances 
is,  that  he  is  not  guilty  of  the  more  general  offence,  and 
tbeiefore  an  acquittal  from  the  more  special  ought  to  be  a 
bar  to  the  more  general  charge. 

So  if  the  defendant  be  first  indicted  upon  the  more 
general  charge,  consisting  of  the  circumstances  A.  and  B. 
only,  an  acquittal  obviously  includes  an  acquittal  from  a 
more  special  charge  consisting  of  the  circumstances  A. 
B.  and  C.  for  if  he  be  not  guilty  of  the  former,  he  cannot 
be  guilty  of  those  with  the  addition  of  a  third.  But  if  one 
cbaige  consist  of  the  circumstances  A.  B.  C.  and  another 
of  the  circumstances  A.  D.  E.  then,  if  the  circumstance 
which  belongs  to  them  in  common  does  not  of  itself 
constitute  a  distinct  and  substantive  offence,  an  acquit- 
tal from  theonecliaige  cannot  include  an  acquittal  of  the 
other. 

Now  for  the  application  of  this  doctrine.  An  acquittal 
upon  an  indictment  for  murder  will  be  a  good  plea  to  an 
indictment  for  the  manslaughter  [m)  of  the  same  person ; 

(m)  2  Hale,  246.    Post.  329. 
Y  2 
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iapd  i  converso  an  acquittal  upon  an  indictment  for  man- 
slaughter will  be  a  good  bar  to  an  indictment  for  mur- 
der (it]y  for,  in  the  first  instance,  had  the  defendant  been 
guUtyy  not  of  murder  but  of  manslaughter,  he  would  have 
been  found  guilty  of  the  latter  offence ;  in  the  second  in- 
sjtance,  since  the  defendant  is  not  guilty  of  manslaughter, 
he  cannot  -  be  guilty  of  manslaughter  under  circumstances 
of  aggravation  which  enlarge  it  into  murder. 

But  it  is  no  defence  to  an  indictment  for  (a)  bui^hry 
laid  with  an  intent  to  commit  a  larciny,  that  the  defendant 
has  already  been  acquitted,  upon  an  indictment  stating  the 
same  butglarious  entry  and  the  actual  commission  of  the 
larciny;  for  though  the  burglarious  entry  be  common  to 
both  indictments,  it  does  not  in  itself  constitute  a  sub- 
stantive offence  of  which  the  defendant  could  have  been 
found  guilty  upon  the  prior  indictment ;  and  as  an  actual 
larciny  essentially  differs  from  a  mere  intent,  the  defendant 
could  not,  upon  the  first  indictment,  have  been  found 
guilty  of  any  part  of  the  offenee  charged  in  the  second,  and 
therefore  no  inference  in  his  favour  can  be  drawn  from  an 
acquittal  (p). 

So  the  rule  fails  if  the  lesser  offence  be  but  a  trespass, 
and  the  greater  offence  a  felony,  for  upon  an  indictment 
/or  felony  the  defendant  could  not  have  been  found  guilty 
of  the  trespass  (9). 

Hence  an  acquittal  of  trespass  will  be  no  bar  to  an  in- 
dictment for,larciny  (r )• 

But  an  acquittal  upon  an  indictment  of  petit  treason, 

(n)  2  Hale,  24ft    Fost.  329.  AhboU  Leach,  816,  but  see  Kel 

(o)  R.  V.   Fandercomb  and  30.  52«  2  Haw.  c.  35.  s.  5. 
JUol,  Leach,  816.;  but  see  2         {q)  2  Haw.  c.  35.  m.  5.  Weit- 

Haw.  c.  35.  s.  6.    Kel.  30.  52^  beer's  case,  Leach,  15. 
(p)  jR*  V.  Fandercomh  iUkd         (r)  lb. 
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where  it  is  alleged  that  the  defendant  traitorouBly  and 
feloniously  did  'murder,  will  be  a  bar  to  a  subsequent  in* 
dictment  for  the  murder  of  the  same  person,  because  the 
defendant  might,  if  guilty,  have  been  convicted  of  the 
murder  upon  the  first  indictment  (s.) 

On  the  other  hand,  an  acquittal  of  an  indictment  of 
murder,  will  be  a  good  bar  to  an  indictment  for  petit 
treason  (i). 

If  a  man  be  acquitted  as  principal,  he  cannot  plead  an 
acquittal  to  an  indictment  against  him  as  accessory  after 
the  fact,  for  the  acquittal  exculpates  him  from  the  fact 
only,  and  he  could  not  have  been  convicted  on  the  first  in- 
dictmenty  upon  proof  that  he  was  merely  an  accessory  af- 
ter the  fact,  by  receipt  or  otherwise,  and,  therefore,  as  ac- 
cessory, was  in  no  jeopardy;  and  the  same  principle  extends 
to  the  case  of  an  accessory  before  the  feu^t,  which  apfiears 
to  have  been  the  ancient  law  (ii),  and  to  be  the  law  at  this 
d^y  (^)9  notwithstanding  several  authorities  to  the  con- 
trary, some  of  which  are  founded  on  the  erroneous  posi- 
tion that  an  accessory  before  the  feet  may  be  found 
guilty  upon  an  indictment  charging  him  as  principal  (y). 

S.  Of  the  same  offence  in  fact. 

An  acquittal  may  be  pleaded  to  a  second  indictment 
which  varies  in  many  circumstances  from  the  first,  pro- 
vided the  defendant  shew,  by  proper  averments,  that  the 
charge  is  in  substance  the  same. 

For,  notwithstanding  many  variances  between  the  first 
indictment  and  the  evidence,  he  might  have  been  convicted 

(s)  2  Haw.  c.  35.  s.  5.  Fost.         (r)  Post.  362.      2  Haw.:  . 

325.  328.  35.  s.   11.   Dalis,  14.  Sumin. 

(t)  2  Haw.  c.  35.  s.  5.    1  266.     R.  v.  AHum^  St.  Tr.  20 

Hale,  378.  tarn.  qu.  and  see  Car.  2. 
Fost.  104.  325.  328.  (y)  8  H.  6.  6.    F.  Cor.  463. 

(tt)  Staundf.  105.     2  Hale, 
244.  F.  Coron.  424.    8  E.  2. 
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upon  proof  of  those  facts  which  are  allied  in  the  lecond 
indictment;  and,  therefore,  upon  the  latter,  it  seems  to  be 
competent  to  him  to  reconcile,  in  hi^  plea,  all  sucbvari- 
ances  as  would  not  have  saved  him  upon  the  trial  of  tbe 
first  indictment  [z).    Thus,  if  he  be  acquitted  upon  an  io- 
dictment  charging  the  commission  of  a  murder  on  the  first 
day  of  March,  in  tbe  10th  year  of  the  kipg*s  reign,  and  be 
be  afterwards  indicted  for  a  murder  allq^ed  to  have  been 
perpetrated  on  the  1st  day  of  March,  in  the  Iflth  year  of 
the  same  reign,  he  may  plead  auier-foiti  acquit,  alleging 
the  supposed  offence  to  be  the  sain^  (a).    So  if  a  man  be 
acquitted  of  the  murder  of  John  Stiles,  and  be  afterwards 
indicted  for  the  murder  of  John  Nokes,  he  may  plead 
auter-foits  acquit,  and  aver  the  person  to  be  the  same,  not- 
withstanding the  variance  of  the  surname,  for  a  man  may 
have  divers  surnames.     But  where  the  names  are  different, 
the  defendant  should  aver  that  he  is  known  by  the  one 
name  as  well  as  by  the  other  (&).    So  an  acquittal  of  a 
robbery  laid  to  have  been  committed  in  one  vill  may  be 
pleaded  to  an  indictment  for  a  robbery  laid  to  have  been 
committed  in  another  vill,  provided  both  lie  in  the  same 
county ;  but  he  cannot  plead  an  acquittal  in  the  county  of 
B.  to  an  indictment  for  a  robbery  laid  in  the  county  of  C. 
because  the  justices  in  B.  could  not  have  inquired  into  tbe 
robbery  in  C.  (c).    But  if  an  indictment  in  the  county  of 
B.  be  removed  into  the  county  C.  an  acquittal  in  B.  is 
pleadable  (</)• 

If  A.  commit  a  robbery  in  the  county  of  B.  and  cany 
the  goods  into  the  county  of  C.  though  he  cannot  be  in- 
dicted of  the  robbery  in  C.  he  may  of  the  larciny,  and  an 

(z)  2  Haw.  c.  35.  s.  3.  Co-  [h)  26  Ass.  55.  Conn.  189. 

gan*s  case,  Uach,  503.    Keil.  1 1 H.  4. 41.  2  Haw.  c  35.  s.  3. 

58.  (c)  2  Hale,  245.    4B,7.5. 

(a)  3  Ass.  15. 25  E.  3.  Coron.  {d)  2  Hale,  245.  41  Ass.  9. 
136.  22  Ass.  55.  2  Hale,  244. 
2  Haw.  c  35.  s.  3. 
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acquittal  of  such  larciny  would  be  no  bar  to  a  subsequent 
indictment  for  a  robbery  in  B. ;  neither  would  such  an 
acquittal  be  a  bar  to  an  indictment  of  larciny  in  B.  for 
perhaps  tjie  goods  were  never  brought  into  C.  and  then  the 
offence  in  B.  never  came  in  question,  and  the  felony  in  B. 
is  a.distinct  offence  from  the  felony  in  C.  (e). 

If  a  man  steals  goods  in  the  county  A.  and  carry  them 
into  the  county  B«  and  be  acquitted  of  the  larciny  in  B. 
according  to  the  opinion  of  Serjeant  Hawlcins  (/)»  it  is 
reasonable  that  the  acquittal  should  be  pleadable  in  B.  for 
otherwise,  by  a  fiction  of  law,  the  party  would  be  twice  in 
jeopardy  for  the  same  offence,  and  he  conceived  that  the 
identity  of  the  offences  might  be  collaterally  tried  by  the 
court  or  by  a  juiy  of  B.  (g).    Without  presuming  to  con* 
tradict  a  doctrine  strenuously  contended  for  by  so  able  a 
lawyer,  it  may  be  observed,  that  if  the  law  be  against  such 
a  plea,  the  offender  himself  created  the  difficulty,  and  his 
case  is  not  more  hard  than  that  of  one  who  having  been 
acquitted  of  stealing  the  horse,  may  still,  according  to  Lord 
Hale,  be  convicted  of  stealing  the  saddle  (&),  though  both 
were  taken  at  the  same  time* 

Lord  Hale  says,  if  A.  commit  a  burglary  stealing  goods, 
an  acquittal  of  the  larciny  will  be  no  bar  to  an  indictment 
for  the  burglary,  and  e  converso  an  acquittal  of  the  burg- 
lary is  no  defence  to  an  indictment  for  the  larciny,  for  they 
are  several  offences ;  there  may  be  burglary  where  there 
is  no  larciny,  and  larciny  where  there  is  no  burglary  (t). 
But  perhaps  this  limitation  ought  to  be  applied,  viz.  pro- 
vided the  indictment  for  burglary  lay  the  offence  with  an 

(«)  2  Hde,  245.  {h)  2  Hale,  246. 

(/)  2  Haw.  c.  35.  s.  4.    See  (t)  2  Hale,  245.  2  Haw.  <u 

2  Hale,  245.  41  Ais.  9.  35.  s.  3.  Staundforde.  i05.  ccm- 

ig)  F.  Cor.  189.  B.  Cor.  98.  tra. 
4 1  Ast.  9.  3  Ass.  15.   F.  Cor. 
16a 
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intent  to  steal,  and  not  with  an  actual  larciny ;  for  if  it  be 
laid  with  an  aotual  larciny,  a  general  acquittal  includes  an 
acquittal  of  the  larciny  itself;  and^  on  the  other  hand,  if 
the  defendant  be  not  guilty  of  the  larciny,  he  cannot  be 
guilty  of  the  bui^laiy  in  which  that  larciny  is  made  an 
essential  ingredient  (k). 

Staundforde  was  of  opinion,  that  an  acquittal  of  homi* 
cide  in  one  county,  might  be  pleaded  to  an  indictment  for 
the  death  of  the  same  person  in  another  county,  because 
fhe  same  person  can  be  killed  but  once  (/)•  But  if  the 
murder  were  really  committed  in  the  second  county,  the 
defendant  was  placed  in  no  jeopardy  by  the  inquiry  in  the 
first ;  if  it  was  committed  in  the  first,  he  is  placed  in  no 
jeopardy  by  the  indictment  in  the  second,  and,  therefore, 
the  ground  of  the  plea  entirely  fails. 

Cogan  was  indicted  for  publishing,  as  true,  a  certain 
forged  will  and  testament,  which,  as  set  out  on  the  indict- 
ment, b^;an,  "  I,  T.  G.  do  hereby,  &c.  '^  the  instrument 
proye4*in  evidence  bq^n  thus,  '*  T.  G.  do  hereby,  &c." 
and  the  variance  was  held  to  be  fatal.  He  was  afterwards 
indicted  as  before,  except  that  in  the  recital  of  the  will 
the  pionoun  I  vras  left  out,  he  pleaded  auter-foits  acqvit, 
but  the  former  record  being  produced,  was  holden  to  be 
insuificient  to  support  the  plea,  since  it  was  not  1^1  evi- 
dence of  his  having  been  acquitted  of  the  same  ofience, 
and  the  prisoner  pleaded  not  guilty  (m). 

3rf /^.  He  must  aver  that  he  was  the  person  who  was 
chai^ed^  *&c.  as  well  as  that  Uie  ofience  is  the  same  with 


(&)  See  p.  305,  306.  326.  F.  €oc.  375.;  but  this  is  con- 

m  Stanndw  P.  C;  106.    Qo.  tested   by   Serjeant  Hankias, 

whether  an  acquittal  by  battel  2  Haw.  c.  35.  s.  7.  to  whom  the 

in  an  appeal^  be  a  bar  to  an  in-  reader  is  referred, 
dictment.    According  to  Lord         (m)  2  Leach,  503* 
alt  it  is  no  plea^  and  be  cites 
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which  he  was  charged.  If  he  be  described  by  different 
additions  in  the  two  indictments,  he  may  reconcile  the 
variance  by  an  averment  that  he  was  the  person  named  in 
the  former  indictment  {n). 

And  upon  the  averment  of  identity  of  person,  as  well  as 
of  the  identity  of  the  offence  in  fact*  the  court  may  ad- 
mit the  identity  without  any  confession  by  the  king's 
attorney  (o) ;  or  an  inquest  may  be  charged  to  inquire 
into  it  (p)« 

Plea  of  auter-foiis  convict. 

As  a  man  once  tried  and  acquitted  of  an  offence  is  not 
again  to  be  placed  in  jeopardy  for  the  same  cause,  so  dfor-^ 
tiori,  if  he  has  suffered  the  penal^  due  to  his  offence, 
his  conviction  ought  to  be  bar  to  a  second  indictment  for 
the  same  offence,  least  he  should  be  twice  punished  for  the 
same  crime  (9).  * 

After  conviction  the  defendant  either  remains  without 
receiving  judgment  or  praying  his  clei^,  or  he  prays 
bis  clergy  without  receiving  judgment,  or  he  receives 
judgment  of  death  whereby  he  becomes  attainted. 

If  the  defendant,  after  conviction,  remain  without 
either  receiving  judgment  or  praying  his  clei^,  he 
may  be  indicted  for  any  other  offence  or  even  for  the 
same  (r). 

But  if  the  defendant,  on  being  called  to  judgment, 
pray  his  clergy,  the  conviction  is  pleadable  though  he 
be  not  actually  admitted  to  it  {s). 

(n)    2  Haw.  c.   35.   s.  3.         (r)  4  Co.  45.    Vaux*8  case. 

Sttmm.  246.  Keil.  58.  Hol^oft's  case,  4  Co.  40.  Kel. 

(0)  26  Asft.  15.  2  Hale,  242.  103.  2  Hale,  251. 

(p)  Rast.  Ent.  385.  2  Hale,         ($)    2  Leon.  160.     1  And. 

243.  68.  4  Co.  45,  46.    3  Ins.  161, 

iq)  2  Hale,  251.  4  Co.  394.  Salk.  63.  2  Hale,  250.  390. 
2  Leon.  83. 
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It  iTVtis  formerly  doubted  whether  a  prisoner  could 
plead  his  previous  convicticm  where  he  had  never  been 
called  upon  for  Judgineot  (<)•    But  it  has  been  perfectly 
settled  that  he  may,  provided  he  pray  his  clergy,  for 
otherwise  he  would  be  prejudiced  by  the  delay  (rf.tbe 
court  without  any  foult  of  his  own,  and  if  he  could  be 
precluded  from  pleading  his  conviction  by  the  omission  of 
court  to  call  him  to  judgment,  it  would  render  this  high 
privilege  in  favour  of  life  precarious  and  discretionaiy. 
Not  to  say  that  a  demand  of  cleigy  by  a  convict  before 
be  is  called  to  judgment  is  in  strictness  as  I^aland  opera- 
tive as  a  demand  after  a  call  to  judgment ;  and  a  right  to 
clergy,  and  an  obligation  to  allow  that  right,  are  reciprocal 
and  correlative  terms  (ci). 

And,  therefore,  if  the  party  pray  his  cleigy,  and  the 
€0urt  will  advise  upon  it  though  clergy  be  not  actually 
allowed,  he  may  plead  the  conviction  (x). 

Formerly  a  conviction  of  one  offence  followed  by  the  aim 
lowance  of  clergy  (y),  was  a  bar  to  an  indictment  for  auy 
former  felony,  for  the  stat  S5  E.  3.  c.  5.  directs,  that  the 
derk  shall  be  arraigned  of  all  his  offences  together,  and 
then  be  delivered  to  the  ordinary.  Hence,  by  a  delivery 
to  the  ordinary,  the  prisoner  was  holden  to  be  virtually 
discharged  from  all  former  offences,  whether  clergyable 
or  otherwise. 

This  defect  was  partially  remedied  by  the  stat  8  Eliz. 
c*  4.  which  enacts,  that  the  admission  to  clergy  shall  be  uo 
bar  to  an  indictment  for  an  offence  previously  committed 
whereupon  clergy  is  not  allowable. 

(()  1  Sid.  316.    Kel.  106.         (x)  2  Hale,  251. 


Dyer,  214.  2  Haw.  c.  36.  s.  14.         (y)  But  otherwise  if 

(«)    AnnstroDg     v.     Lisle,  had  not  been  allowed.  P.  Cor. 

Skinn.  670.  Kel.  93. 103.  Salk.  394. 361.  Staundf.  108.  2  Haw. 

62.  2  Haw.  c.  36.  s.  14.    See  c,  36.  8.  10. 
Ssarle*8  case,  Hale,  289. 
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By  the  stat  18  Eliz.  c  7.  s.  2.  burning  in  the  hand  is 
wholly  substituted  in  pboe  of  delivery  to  the  ordinary ; 
and  eveiy  person  admitted  to  his  clergy  shall  answer  such 
felonies  or  offences  as  he  should  have  done  if  he  had  been 
delivered  to  the  ordinary,  and  made  his  purgation.  And, 
therefore,  clergy  dischaiges  of  all  precedent  offences  which 
are  within  clergy,  but  not  of  such  offences  as  are  not 
within  the  benefit  of  clergy  (z). 

It  has  already  been  seen,  that  the  stat  3  U.  7.  c  1,  takes 
away  the  plea  of  auiGcfoits  acquit^  or  auter^foUs  attaint 
upon  an  appeal  of  death ;  but  if  a  man,  upon  an  indict- 
ment of  murder,  be  found  gnilty  of  manslaughter,  bis 
coDviction  is  pleadable  to  an  appeal  (a),  for  he  is  neither 
acquitted  nor  attainted ;  and  for  the  same  reason  it  seems, 
that  a  verdict  finding  a  man  guilty  of  homicide,  se  defm^ 
dendo,  would  also  be  pleadable,  as  at  common  law,  to  a 
subsequent  appeal  (A).    And,  upon  the  same  ground  it  has 
been  doubted,  whether  a  coniiciion  of  murder  upon  an 
indictment  is  not  a  bar  to  an  appeal  (c). 
Cf  the  pita  of  auter^foits  attaint. 
After  an  attainder,  the  party  is,  to  many  legal  pucposes^ 
considered  as  actually  dead,  and  to  have  forfeited^  all  that 
he  can  forfeit ;  and,  therefore,  it  would  be  superfluous  to 
tiy  him  again  (d).    And  even  though  the  attainder  is 
founded  upon  an  insufficient  indictm^t,  yet  as  long  as  it 
subsits,  it  is  valid  and  pleadable  in  bar  {e).    And  it  is  im- 
material, whether  it  was  founded  upon  an  indictment  or  an 
outlawry  (/). 
But  this  plea  is  never  allowed  to  prevail,  where  a  se- 
ts) 2  Haw.  c.  36.  s.  1 1.  (c)  See  2  Haw.  c.  36.  s.  17. 
[a]   2  Haw.  c.  36.  t.   12.     4  Co.  46.    Semble  not 
2  Hale,  250.  4  Co.  45.                     (d)  2  Hale,  250. 4  Bl.  Comm. 

(6)  2  Haw.  c.  36.  i.  17.    1      336.  6  H.  4.  6. 
]».  55.    4  Co.  45.  (e)  4  Co.  45.    2  Hale,  251. 

(/)  2  Hale,  252, 253. 


!_.. . 
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cond  trial  would  answer  any  useful  p«rpose(g);  irod, 
therefore,  for  the  benefit  of  the  king,  or  for  the  purpose  of 
giving  a  private  individual  restitution  of  bis  property,  an 
indictment  is  maintainable  after  an  attainder:  for  example, 
a  person,  adjudged  to  suffer  death  for  felooy,  may  be  in- 
dieted  for  treason  committed  either  before  (A)  or  after  (t) 
the  felony,  to  entitle  the  king  to  the  escheat.  So  if  A. 
commit  a  felony  on  the  goods  of  B.  and  afterwards  upoa 
the  goods  of  C.  after  an  attainder  upon  the  prosecution  of 
B.  he  may  be  put  to  answer  either  an  appeal  or  an  indict- 
ment  at  the  suit  of  C. ;  in  order  that,  the  latter  may  have 
the  benefit  of  restitution  under  the  statute  [k).  Bat  C* 
may  have  an  inquest  of  office  to  inquire  of  the  robbery,  lo 
as  to  entitle  him  to  restitution  without  arraigning  the  party 
on  the  indictment  (/)• 

And  ^  fortiori  for  the  sake  of  public  justice,  an  attainted 
felon  niiay  be  arraigned  upon  an  indictment  for  another 
ofience,  in  which  he  is  a  principal  for  the  purpose  of  con- 
victing  the  accessories  (n?). 

The  plea  is  valid  only  so  long  as  the  attainder  xenjains 
in  force;  if,  therefore,  A.  commit  several  felonies,  and  be 
attainted  of  one,  and  the  king  pardon  that  attainder  and 
felony,  he  cannot  be  again  indicted  of  the  same  felooy, 
but  he  may  be  indicted  of  any  other  (a).  So  if  a  persoo 
attainted,  after  his  attainder  commit  a  felony,  and  the  first 
be  pardoned,  he  must  answer  an  indictment  for  the  lat- 
ter(o). 

ig)  Staundf..    ii)7^     4    BU         (Q  2  Hale,  252. 
Comm.  337.  (m).  Popham,  107. 

(h)  IE.  6. 5,  Staundt  c.  37.         (n)  2  Hale,  253.    6  H.  4. 6. 

U  109.  CoTOD.  227.     1  Ins.  213.  con* 

(t)  llns.  213.  tra. 

{h)  21  H.  8.  c.  11.  Staundf.         (o)  6  H.  i.  6. 
1.  3.  c.  10. 
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Ad  attainder  reyersed  for  error  cannot  be  pleaded,  for 
a  reversed  attainder  is  no  more  to  be  considered  than  if  it 
bad  never  existed  {p)»  The  observations  made  upon  the 
plea  of  auter-foits  acquit  are  most  of  them  applicable  also 
to  the  pleas  of  auter-foits  convict  and  auter^foits  attaint. 
The  record  must  be  pleaded,  must  be  produced,  or 
vouched ;  averments  of  identity  are  requisite,  upon  which 
issue  may  be  taken,  which  issue  must  be  tried  by  the  jury 
that  is  returned  to  try  the  prisoner,  and  he  must  plead 
ov«r,  not  guilty  to  the  principal  charge  (9). 

If  A.  commit  several  felonies,  and  be  attainted  and  par- 
doned  of  one,  and  to  an  indictment  for  another  plead  the 
attainder,  the  subsequent  pardon  may  be  replied  (r). 

Plea  of  pardon, 

A  pardon,  when  available  to  the  prisoner,  ought  to  be 
taken  advantage  of  by  means  of  a  special  plea,  or  upon  a 
motion  in  arrest  of  judgment ;  for  the  corruption  of 
blood,  occasioned  by  an  attainder,  can  be  restored,  by 
act  of  parliament  only ;  but  if  the  pardon  be  allowed 
in  any  stage  before  attainder,  the  corruption  is.  pre* 
vented  [s). 

If  the  pardon  be  by  letters  patent  under  the  great  seal, 
they  should  be  set  out  in  the  plea,  and  the  defendant 
should  make  a  profert  of  them  (0- 

The  plea  concludes  thus :  "  Quarum  quidem  literarum 
domini  regis  (ac  dicti  brevis,  if  there  be  a  writ  of  allow-! 
ance)  pnetextu^  pnedictus  J.  JH.  petit^  quod  ipse  de  pra-^ 
missis  per  curiam  hie  difnittatur^  S^c.  /'  and  then  the  entry  is, 
"  super  quo  visis  et  per  curiam  hie  intellectis  omnibus  et 
singulis  pritmissis  consideratum  est,  qudJ  pnedictus.  J.  H. 

(p)  4  BL  Comm.  336.  {s)  4  Bl.  Comm.  337. 

Iq)  2  Hale,  255*  (f)  See     Hambdea's     case, 

(r)  2  Hale,  253.  Trem.  312. 
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eat  inde  sine  die  ;*'  and  in  the  mai^gent  of  the  roll  thit  en- 
tiy  is  commonly  made,  '*  liters  patentee  allocantur  sine 
die,  *c." 

A  prisoner  pleading  a  pardon  does  not  plead  over  to  the 
felony,  because  the  two  pleas  would  be  inconsistent 
But  if  the  pardon  be  •  deemed  insufficient,  he  shall  not  be 
convicted,  but  in  faeorem  vitee  shall  plead  over  to  the  fe- 
lony (»),  and  may  plead  the  pardon  even  after  convic* 
tion  (x). 

Where  the  guilt  of  the  defendant  depends  upon  the 
guilt  or  innocence  of  another,  in  relation  to  whom  the 
oiTence  is  committed,  he  may  plead  the  acquittal  of  that 
person  in  bar  of  the  indictment  against  himself.  Thus  an 
accessory  may  plead  an  acquittal  of  the  principal.  So  a 
gaoler,  indicted  for  wilfully  permitting  a  prisoner  for  felony 
to  escape,  or  one  indicted  for  the  rescue  of  a  felon,  may 
plead  the  acquittal  of  that  felon  (y). 

So  if  A.  steal  the  goods  of  B.  and  break  out  of  prison, 
he  may  be  arraigned  for  the  felony  of  breaking  out  of  pri- 
son before  an  arraignment  upon  the  principal  felony.  But 
if  he  be  acquitted  of  the  principal  felony  before  he  be  ar- 
raigned of  the  breaking  out  of  prison,  he  may  plead  the 
acquittal  {s). 

It  is  a  general  rule,  that  no  justification  can  be  pleaded 
to  an  indictment  for  treason  or  felony  (a) ;  for  the  fact  is 
laid  proditbrie  in  the  one  case  and  felonici  in  the  other, 

(tt)  Ruttaby*B  case,  2  Hale,  37  H,  8.    B.  Appeal,  122.  but 

256.  it  was  holden  by  Needham,  J. 

(x)  R.  T.  Arundell,  Trem.  37  H*  6.  20.  &  21.  that,  upon 

271.  an  indictment  of  murder,  the 

(y)  2  Hsle,  254.  defendant  might  plead,  that  in 

{z)  Mrs.  Samford's  case,  2  an  appeal  before  the  constable 

Hale,  255.  and  marshal  of  treason,  the  ap-> 

(a)  2  Hale,  304.  26  H.  8.  5.  pellee  killed  the  appellant. 
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and  these  allegations  must  be  answered  directly ;  besides, 
under  the  general  issue,  the  party  will  be  at  liberty  to  give 
any  special  defence  in  evidence,  though  the  matter  of  fact 
be  proved  against  him ;  and,  therefore,  it  seems  the  law 
will  not  allow  him  to  limit  his  means  of  defence  by  a  spe- 
cial plea. 

The  defendant,  upon  an  indictment  or  information  for 
a  misdemeanor,  may,  it  seems,  plead  any  special  matter 
which  is,  in  law,  a  bar  to  the  proceeding  against  him. 
Thas,  if  he  Tall  within  any  exception  or  proviso  which  is 
not  contained  in  the  purview  of  the  statute,  he  may;  by 
pleading,  shew  that  he  is  entitled  to  the  benefit  of  that  ex- 
ception or  proviso  (&)• 

But  if  the  defendant  plead  special  matter  in  justifica- 
tion or  excuse,  he  cannot  also  plead  the  general  issue  (c) ; 
yet  he  may  plead  the  general  issue  as  to  part,  and  spe- 
cially as  to  the  residue  (cf).  And  though  in  a  capital  case 
an  arraignment  upon  an  indictment  will  be  no  bar  to  a 
second,  to  an  information,  9^2  tarn,  the  pendency  of  a  for- 
mer suit  may  be  pleaded  in  abatement  (€).  But  if  the  first 
information  be  fraudulent  it  will  be.  no  bar  to  a  second, 
and  fraud  may  be  replied  (/).  In  Tremaine's  Pleas  of 
the  Crown  there  is  a  plea  of  son  assault  demesne  to  an  in- 
dictment of  assault  and  battery ;  but  Lord  Holt  was  of 
opinion,  that  such  a  plea  could  not  be  pleaded,  and  that 
the  special  matter  ought  to  be  given  in  evidence  under  the 
general  issue  (g). 

It  is  a  well  known  rule  of  law,  that  whatever  the  pro- 
secutor is  bound  to  prove  under  the  general  issue,  the 

(h)  R.  V.  BaxUr,  Leach,  660.  (/)  Vin.  Ab.  Inf.  415.  Noy. 

(c)  2  Haw.c.  26.  8.62.    4  118. 

Cwn.  Dig.  Inf.  Str.  1044.    4  {g)  Trem.  270.   Holt,  172, 

T.R.  701.  but  see  the  pleadings,  Trem. 

(rf)  2  Haw.  c  26.  «.  62.  273.  R.  v.  Lovelace. 

(e)  2  Haw.  c.  26.  s.  63. 
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defendant  may  disprove  by  opposite  evidence  (/)•  So  tlia 
whenever  any  person  is  charged  with  the  repair  of  an 
highway  against  common  right,  he  may  oe  discharged 
upon  the  plea  of  not  guilty.  But  if  the  indictment 
chai^  the  inhabitants  of  a  parish  with  not  repair- 
ing an  highway  within  the  parish,  since  they  are  prim 
facie  liable  by  the  law  of  the  land  to  repair  that  highway, 
they  must  set  forth  their  discharge  by  means  of  a  special 
plea  (k),  shewing  who  is  liable  to  the  duty  of  repairing. 
So  the  inhabitants  of  a  county,  if  indicted  for  the  non-re- 
pair of  a  bridge,  or  of  the  highway  within  300  feet  of  the 
extremity  of  the  bridge,  must,  to  exonerate  themselves, 
plead  specially,  that  some  other  is  bound  by  prescription 
or  tenure  to  repair  the  same  (/}.  .Where  different  dis- 
tricts within  a  parish  have  been  used  to  repair  their  re- 
spective highways,  and  the  parish  at  large  is  indicted,  the 
prescription  ought  to  be  pleaded,  for  if  judgment  should 
be  given  against  the  parish  after  verdict  on  not  guilty 
pleaded,  or  by  default,  the  judgment  would  be  evidence 
of  the  liability  of  the  whole  parish  to  repair  (m),  though 
not  conclusive  evidence,  if  it  could  be  shewn  that  the  inha- 
bitants of  the  district  bound  to  repair  the  road  had  been 
guilty  of  any  fraud,  or  if  the  districts  exempted  by  pre- 
scription could  shew  that  the  defence  was  conducted 
without  their  privity  or  knowledge  {n). 

The  proper  form  of  pleading  such  a  prescription  seems 
to  be  this,  each  district  claiming  an  exemption  should 

(f)  1  Str.  181.  R.  V.  Inhab.  [m]    Peake's  Ni.  Pri.  219. 

of  Norwich.  R.  V.  St.  Pancras,  2  Saond. 

(k)  1  Vent,  189.  1  Ld.  Ray.  159.  n.  10. 

725.     2  T.  R.  111.     1   Mod.  (n)    2  Saund.   159.  n.  10. 

112.  R.  V.  Su  Andrews^  1.  ,  Doug.  421. 

(/)  7  East,  588.     12  East, 
192. 
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fitate,  in  a  separate  plea  to  the  indictment,  '*  that  the 
parish  has  been  immeraorially  divided  into  a  certain  num« 
ber  of  districts  or  townships  called  A.,  B.,  C^,  &c.  and 
that  the  inhabitants  respectively  of  the  several  districts, 
A.  and  C.  (in  which  the  highway  lies),  have  been  immenio<* 
rially  used  and  accustomed  to  repair  and  amend  the  se- 
veral and  respective  highways,  situate  and  lying  in  their 
said  respective  districts  independent  of  each  other ;  and 
that  the  said  part  of  the  said  highway  in  the  said  indict- 
ment mentioned,  lies  in  that  part  of  the  said  parish  called 
the  district  C.  and  by  reason  of  the  premises,  the  inhabit- 
ants of  the  said  district  ought  to  have  repaired  the  same 
independent  of  the  inhabitants  of  the  said  district  of  A.  in 
the  said  parish  (o)*'. 

In  chaiigiug  an  individual  with  the  obligation  to  repair 
an  highway,  in  an  indictment  or  plea,  in  respect  of  his 
tenure  of  certain  lands,  it  seems  to  be  sufficient  to  al- 
l^e,  that  he  was  bound  raiione  tenura  ternr,  without 
adding  «tf«,  for  though  it  has  been  objected  that  mtt  ought 
to  be  added  in  order  to  shew  an  occupation  by  the  defend- 
ant, the  occupier,  and  not  the  owner  being  liable,  the  court 
held  that  raiione  tenunt  implied  such  a  tenure  as  made 
hin  chargeable  ( p). 

Where  the  obligation  arises  from  tenure,  it  is  not  ne- 
cessary, either  in  an  indictment  or  plea,  to  allege  any  title 
or  prescription,  because  a  prescription  is  implied  in  the 
estate  of  inheritance  in  the  land  (9) ;  but  where  the  obliga- 

(o)  2  Will.  Saund.  159.  i|.  (q)  See  the  observations  of 

10.  Serjeant  Williams,    2   Saund. 

(p)  IStr.  187.  1  Vent.  331.  158.  n.  9.    Co.  Ent.  358.  a. 

2  Will.  Saund.  158.  wid  lb.  n.  Keil.  52.  pi.  4.     1  Haw.  c.  76. 

9. ;  but  see  1  Haw.  c.  76,  s.  90.  s.  8.  Styles,  400, 
5  H.  7.  3,  pi,  8. 
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tipii  ari«e»  fpom  inkmbitancy,  a  prescriptioa  onust  be  al* 
leged  (r).  And  in  coDformity  with  tbia  diatinction^  be- 
tween an  obligation  to  repair  by  reason  of  tenure  and  of 
inhabitancy,  it  has  been  bolden,  that  an  indictaient  against 
a  particular  part  only  of  a  parish  for  not  repairing  a  high- 
way in  the  pariah,  stating  that  the  inhabitants  of  the 
diatrict,  from  time  immemorial,  ought  to  repair  and  amend 
k,  is  insuQicient;  it  ought  to  atate,  that  the  inhabitaoU 
of  such  district,  from  time  whereof,  &c.  have  used  and 
been  accustomed,  and  of  right  ought,  to  repair  and  amend 
it,  for  the  inhabitants  of  a  particular  division  of  a  pariih 
are  not  bound  to  repair  by  comnK>n  law,  and  therefore 
tbe  indictment  should  shew  the  reason  of  their  obljga* 
tion  ( j). 

But  an  individuol  cannot  be  bound  by  prescriptioo,  on- 
leas  in  respect  of  his  tenure  of  land,  taking  of  toll,  or  other 
profit ;  for  the  act  of  the  uusestor  cannot  charge  the  heir 
without  profit,  though  a  corporation,  or  a  parish,  or  pari 
of  it,  may  be  charged  by  prescription  to  do  so  (0* 

As  a  county  may  plead  that  an  individual  is  boiiod  to 
the  repair  of  a  bridge,  so  if  that  individual  baa  bean  in* 
dieted  and  fined  by  the  judgment  of  the  court,  the  cottotf 
may  plead  the  conviction,  setting  forth  Una  leconi  sad 
averring  the  identity  of  the  bridge  &a  (»)• 

VL  Pleu'^General  mu§» 

By  the  general  plea,  that  he  is  not  guilty  of  Ibe  tieiMi 
or  felony  alleged  against  biou  the  defeudwt  d<emm  the 

(r)  1  Haw.  c.  76.  s.  8.  384.;  in  a  case  of  this  kind  it 

(ff)  5  Burr.  2700.     3  Keb.  does  not  appear  to  be  neceflstry 

301.  3  Bac.  Ab.  58.    2  T.  R.  that  the  defendants  should  be 

111.  prepared  with  the  record  e» 

(t)  13  Co.  33.  1  Haw.  c.  76.  poigne^  as  in  case  of  aplet  to 

s.  8.  3  Bac.  Ab.  58.  an  ixidictment  for  felony.   See 

(u)  Trem.  P.  C.  206.  Ray,  the  precedent,  postea. 
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whole  of  the  chaige,  and  be  may  give  his  «{)ecial  defence 
in  evidence  thcni^h  the  matter  of  fiict  be  proved  agahMt 
bim.  And  upon  the  definidant*8  giiring  special  matter  of 
excuse  or  jostificatioii  in  evidence,  the  jury  are  as  much 
bound  to  take  notice  of  it  as  if  it  had  been  specially  sub- 
nutted  to  their  consideration  by  a  special  plea'^a;). 

The  defendant  nay  have  the  benefit  of  this  plea,  id 
cspital  cases,  after  any  special  plea  has  been  overruled  (y), 
or  even  after  a  demurrer  (s). 

It  has  been  said,  that  by  pleading  the  general  issoe  the 
defendant  waives  the  benefit  of  a  pardon  undes*  the  great 
seal  [a).  But  this  position  does  not  appear  to  be  correct 
In  Anindel*8  case,  the  defendant  pleaded  the  kii^*s  paf^ 
don  after  a  conviction  of  homicide,  and  Sir  Edward  C<rtte, 
tiMn  attomey-genoral,  replied  to  the  plea  (i). 

And,  in  general,  the  pleading  not  guilty  is  no  waiver  df 
a  special  plea,  and  does  not  render  it  double  [t)4 

Bol  if  A.  having  the  king's  pardon  of  .manslaughter,  be 
arraigned  upon  an  indictment  for  murder,  he  ought  net  to 
plesd  not  guilty,  for  he  would  thereby  waive  his  psrdon. 
Re  ought  to  confess  the  indictment  as  to  the  tnanslaegh- 
ter  and  plead  the  king's  pardon,  and  as  to  the  killing  with 
malice  prepense  be  shall  plead  that  he  is  not  guilty. 
Then,  if  be  were  to  be  found  guilty  of  murder^  be  vmiAA 
bSFejudgcnent,  if  acquitted  of  the  murder  his  plea  WOoM 
be  allowed  (<<). 


tr)  2  Hale,  258.  24  C.  2.  2  Hale;  368.  in 

(y)  2  Hale,  257.  formity  with  the  st.  13  R.  2. 

(z)  2  Hale,  257.  contra.  c.  1.  which  expressly  requires 

(a)  2  Haw.  c«  37.  s.  59.  that  before  any  pardon  shall  be 

[h)  Trem.  273.     6  Co.  (4.  allowed,  it  shall  be  inquired  by 

[t)  22  E.  4.  29.     2  Hale,  the  county,  whether  the.  lulling 

256.  were  of  malice  prepense,  and 

(d)  So  mled  by  Lord  Hale  if  so  die  pardon  shall  be  dis* 

ra  Sir  Thomas  Pcttus*s  case,  allowed. 

Z2 
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'■■  The  plea  to  an  iiidictmeDt.  for  felony  codmU  of  twd 
parts ;  1.  The  issue  of  not  guUty,  whereupon  the  cleik 
joins  issue  by  the  words  cuL  prist. :  2.  The  putting  him- 
self upon  the  country,  when  the  clerk  demands  how  he 
will  be  tried. 

And  if  either  of  these  fail,  the  prisoner  stands  mute, 
whereupon  he  was  formerly,  in  case  of  felony,  put  to  his 
penance ;  but  now,  in  case  of-  both  treason  and  felony  (e), 
judgment  is  given  and  he  becomes  attainted  (/}. 

Upon  a  criminal  information  or  indictment  for  a  mi»- 
demean<Mr,  if  the  defendant  donotpkad,  judgment  is  given 
as  upon  a  conviction  (g)«  Upon  the  plea  of  not  guilty, 
inue  is  joined  for  the  king,  by  the  words  A.  B.  qyippf 
tege  sequUur  similiter^  S^c.      :     , 

And  it  seems  that  there  is  no  necessity  for  any  sddi* 
tion  to  shew  that  A.  B.  is  the  proper  officer  for  this  pur- 
pose, for  it  is  to  be  intended  that  he  was  known  to  be  such 
by  the  court  (A).  And  in  appeals  of  felony,  whether  by 
an  appellant  or  an  approver,  issue  is  in  generaljexpressly 
jcHned  by  the  appellant  or  approver  (i). 

It  has  already  been,  seen,  that  where  defendants  are 
chaiged  with  the  omission  of  the  duty  to  the  performance 
of  which  they  are  primd  facie  bound  by  the  law  of  the 
land,  they  cannot  discharge  themselves  under  the  general 
issue,  but  must  set  forth  the  grounds  of  their  dfschaige  by 
a  special  plea.  But  in  all  other  cases  the  defendant  is  in- 
-  titled  to  the  benefit  of  his  defence  upon  evidence  under 
the  general  issue,  and,  therefore,  a  special  plea  is  seldom 
resorted  to  (A:). 

(e)  By  Stat.  12  G.  3  c.  20.  defendant  pray  the  benefit  of 

(/)  2  Hale,  258.  the    statute,    the    pwsecutor 

(9)  4  Bl.  Com.  525.  should  file  a  coanterplea;  for 

(fc)  2  Haw.  c.  38.  s.  2.  the  form  of  this,  and  likewise 

W  Rastal,  42.  2  Haw.  c.  38.  of  special  replications  is  P«*i- 

^.3.  cular  cases,  see  the  Piuws- 

(A)  If  after   conviction  the  J^bnts* 
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Of  the  Verdici^ 

I.  Gineral  Verdict^  p.  349. 
11.  ParHal  Acquiitah  p.  3^. 
III.  Special  Verdict,  finding  the  facts,  p,  351. 

Upon  a  capital  charge,  a  verdict  cannot  be  given  in 
the  absence  (a)  of  the  defendant,  and  should  be  returned 
openly  (6)  in  court ;  and  the  jury  Just  before  they  give  their 
verdict,  are  required  by  the  clerk  of  the  arraigns  to  look 
upon  the  prisoner  (c).  But  in  case  of  a  misdemeanor  be- 
low the  degree  of  felony^i  if  the  prisoner  has  appeared  and 
pleaded^  the  prosecutor  may  proceed  to  trial,  and  a  vert 
diet  may  be  given  against  him  in  his  absence.  According 
to  ancient  custom,  and  even  according  to  the  practice  of 
criminal  courts  for  a  considerable  space  of  time  after  the 
revolution,  it  was  holden,  that  a  jury  sworn  and  charged  in 
a  capital  case,  could  not  be  discharged  until  they  had  given 
a  verdict,  a  rule  calculated  to  give  an  offender  one  more 
chance  of  escaping,  in  case  of  the  accidental  inability  or 
perverse  de&ult  of  a  juror  (cf). 

(a)  2  Hale,  298.  [d)   Leach,  706.   3d  ed.   2 

{h)  2  Haw.  c.  47.  s.  2.  1  Ins.     Hale,  295.  Post.  76:  Ann  Seal* 

227.  3  Ins.  110.  bert's  case,   Leach,  720.   4th 

(c)  Bay,  193,  ed.  2  Haw.  c.  47.  s.  K  Post.  29 

to  39. 
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Where  the  offence  turns  out  in  eridence  to  be  of  an 
higher  degree  than  is  alleged  in  the  indictment,  it  is  in  the 
discretion  of  the  court  to  dischilrge  the  jury  and  to  direct 
another  indictment  to  be  preferred.  Thus,  where  the  in- 
dictment  charges  the  prisoner  with  murder,  and  the  <^eoce 
appears  to  be  petit  treason,  it  would  not  be  advisable  to 
direct  the  Jury  to  acquit,  least  the  defendant  should  avail 
himself  of  the  acquittal  in  bar  of  a  second  indictment;  and 
in  such  case  the  most  prudent  course  would  be  to  dis- 
charge the  juiy  upon  that  indictment,  and  to  direct  a  fresh 
one  to  be  preferred  (e).  So  if  upon  an  indictment  or  ac- 
tion for  a  trespass  the  offence  appear  to  be  felo^yt  no  ver* 
diet  ought  to  be  taken  unless  the  defendant  baa  beea  ac- 
quitted of  the  felony  (/). 

The  juiy  may  either  deliver  a  general  verdict  of  convio 
tion  or  acquittal  upon  the  whole  of  the  charge  against  one 
or  more  defendants ;  or,  secondly ^  they  jnay  specially  find 
the  defendant  guilty  of  part  of  the  charge  and  acquit  him 
of  the  remainder;  and  where  several  are  indicted  together, 
may  find  one  or  more  guilty  of  the  whole  or  part,  and  ac- 
quit the  rest ;  or,  thirdly^  they  may  find  the  special  ftcts 
upon  which  the  chaige  is  founded. 

L  If  they  find  the  prisoner  generally^  g^if^y»  judgment 
may  be  given  against  him,  provided  any  one  count  in  the 
indictment  be  sufficient  to  support  the  chaige,  though  the 
rest  of  the  indictment  be  faulty ;  for  being  guilty  geoeraUyi 
he  is  severally  guilty  of  each  offence  separately  charged, 
and,  therefore,  is  found  guilty  upon  that  charge  which  is 
Stt9<^ent  to  warrant  the  judgment  (g)  • 

{0)  Post.  327.  328.  104k  su-  2  R<flU  Ab.  556,  7.    1  Mod. 

pra,  p.  38.  283. 

(/)  R.  V.  Crow,  12  Mod*         [g]  Salk.384,73qL8t|.W9. 

520,  634.    2  Haw.  c.  47.  ■.  6.  Cowp.  276. 
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Hence  die  case  differs  from  that  of  a  general  verdict  in 
&  cinl  action,  where  general  damages  are  given  and  where 
one  of  the  counts  is  faulty ;  for  since  damages  are  given 
generally,  some  part  must  have  been  given  in  respect  of  the 
fkulty  counts,  and  the  court  cannot  apportion  the  damages 
and  say  how  much  the  plaintiff  ought  to  receive  upon  the 
Sufficient  counts  [h). 

Secondly,  the  jury  may  find  the  defendant  guilty  of  part 
of  the  charge  and  acquit  him  of  the  residue. 

For,  in  the  first  place,  every  indictment  is  divisible  in 
lesptcX  of  its  several  c*ount8,  each  of  which  professes  to 
diarge  a  distinct  offence  of  which  it  contains  a  complete 
description;  and,  therefore,  a  defendant  may  be  found 
guilty  of  the  charge  contained  in  any  one  county  and  ac- 
quitted as  to  the  remainder. 

So  in  general  where,  from  the  evidence,  it  appears  that 
the  defendant  has  not  been  guilty  to  the  extent  of  the 
cbaige  specified  in  the  indictment  or  information,  he  may 
be  found  guilty  as  far  as  the  evidence  warrants,  jind  be 
acquitted  as  to  the  residue  (t) ;  as  where  he  is  charged 
with  engrossing  1000  quarters  of  wheat,  and  the  evidence 
amounts  to  but  700. 

But  if  the  defendant  be  charged  with  making  a  contract 
ootttrary  to  the  purview  of  a  statute,  such  contract  must  be 
proved  as  laid  (k). 

The  same  principle  applies  where  the  description  of  the 
offence  laid  in  any  count  of  an  indictment,  includes  that 
of  a  more  general  and  less  aggravated  offence ;  then,  ex* 
cept  in  some  special  instances  which  will  be  noticed,  the 
defendant  may  be  found  guilty  of  the  more  general  and 

(A)  I  T.  R.  151.  3  T.  R.  [k)  2  Haw.  c.  26.  $.  ^5. 
433.  Lane,  19. 5d.  60. 

(0  2  Haw.  c  26.  s.  75. 
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be  acquitted  of  the  more  aggravated  offence.    Thus  it 
been  holden,  that  upon,  an  indictment  for  burglary  the  de- 
fendant may  be  found  guilty  of  the  larciny  and  acquitted 
of  the  burglarious  entry  (/) ;  upon  an  indictment  for  steal- 
ing privately  from  the  person,  he  may  be  found  guilty  of 
the  larciny  and   be   acquitted  of  the  residue  of  the 
*^  charge  (m) ;  upon  an  indictment  under  the  statute  of  stab- 
bing {n),  he  may  be  acquitted  of  the  offence  charged 
under  the  statute,  and  may  be  convicted  of  manslaughter 
at  common  law  (o] ;  upon  an  indictment  for  murder  be 
may  be  found  guilty  of  manslaughter  (p) ;  upon  an  indict- 
ment for  petit  treason  he  may  be  convicted  of  murder  or 
any  inferior  species  of  homicide  (q) ;  upon  an  indictmeot 
for  grand  larciny  he  may  be  found  guilty  of  petit  lar- 
ciny (r). 

It  is  said  to  have  been  adjudged,  that  where  the  juiy 
find  a  man  not  guilty  upon  an  indictment  or  appeal  of 
murder,  they  are  not  bound  to  make  any  inquiry  whether 
he  be  guilty  of  manslaughter.(5) ;  yet,  since  a  general  ac' 
quittal  upon  an  indictment  of  murder  would  bar  a  sub- 
sequent indictment  of  manslaughter,  it  seems  to  be  the 
boundcn  duty  of  a  juiy  to  inquire  of  the  manslaughter 
in  the  first  instance ;  for  otherwise  the  offence  .would  go 
unpunished,  and  it  is  the  constant  practice,  where  the 

(/)  IHale,  560.  R.v.&fm-         (p)  1  Ids.  282.  2Bale^302. 
mets,    Trin.     ]»706.      R.    v.         [q)  2  Hale,  302.  Radbovn's 

Fratiof,  Com.  478.  jR.  v.  ^t-  case.  Leach,  512. 2  Haw.  c  47. 

thai  and  Ov^rend,  Leach,  102.  .  s.  6. 
2  Hale,  302.  (r)  2  Hale,  302. 

(m)  2  Hale,  302.  («)  2  Haw.  c.  47.  s.  4.  Cro« 

(n)  1  J.  1.  c.  8.  Eliz.  276.  296.  464. 

(o)  Harwood*8  case.    Style, 
86.  2  Hale,  302. 
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factB  warmnt  it,  for  the  court  to  charge  them  to  to  in- 
quire. 

Withal  and  Overend  (<)  were  indicted  for  burglariously 
breaking  and  entering  the  dwelling-house  of  A.  B.  and 
•tealiog  therein  00/.  The  verdict  was,  *'  not  guilty  of  the 
breaking  and  entering  of  the  dwelling-house  in  the  night- 
time, but  guilty  of  stealing  the  money  in  the  dwelling* 
house."  There  was  no  separate  count  on  the  stat  12  Ann, 
c  ?•  for  stealing  in  a  dwelling-house  to  the  amount  of  40s. 
But  a  great  majority  of  the  judges  were  of  opinion,  that 
where  a  prisoner  is  indicted  for  a  complicated  offence, 
cmnprehending  in  itself  divers  circumstances  of  aggrava* 
tioD^  each  of  which  is  ousted  of  clergy,  though  he  be  ac- 
quitted of  some  of  those  circumstances,  yet  if  he  be 
found  guilty  of  others  from  which  benefit  of  clergy  is 
taken  away,  he  shall  receive  sentence  of  d^h;  and^ 
filially^  all  the  Judges  wer^  of  this  opinion, 

JEaxepiions. 

In  general,  where  the  defendant  upon  his  trial  for  the 
more  aggravated  offence  would  be  debarred  of  any  ad- 
vantage which  he  might  have  claimed  had  he  been  tried 
for  the  more  general  offence,  he  ought  not  to  be  convicted 
of  the  latter,  for  he  would  thereby  be  excluded  from  those 
advantages  to  which  be  is  by  law  entitled.  And  therefore, 
if  the  defendant  be  indicted  for  felony^i  and  upon  the  evi- 
dence it  appear  that  the  fact  amounts  to  no  more  than  a 
bare  trespass,  he  cannot  be  found  guilty  of  the  trespass^ 


if  the  jury  find  facts  spe-  felonious.       Mackally*s    cssef 

cially,  whence  the  law  infers  9  Co.  69.     HoUoway's  case, 

malice,    jui^ment    of    death  Palm.  548. 
must  be  given   though   they         (<)  Leach,  210.    East.  PX« 


do  not  find  specially  that  the     547, 
act  was  malicious  or  the  sti^oke 
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bat  oa^t  to  be  indided  Mew(«).  It  lu*  bm  M, 
that  if  the  offence  be  laid  as  fdooy,  and  the  defeodaflt  be 
ibmid  guilty  geneially,  if  the  court  be  aft^waids  of  opi- 
Bioiithat  the  Act  amoanta  not  to  felony»  but  onlyloaa 
enormom  trespass,  judgmeot  m:^  be  given  npon  it  ss  fort 
tFSspass  only  (x) ;  buttbis  doctrine  was  OTerruIed  is  Weil- 
beei^s  caae,  as  being  repugnant  to  the  rnks  of  law  and  the 
principles  of  justice  (y). 

But  where  a  defendant  is  indicted  for  petit  tressoo  he 
may  be  found  guilty  of  murder,  for  he  loses  no  adraotaige 
by  the  change,  but  on  the  contrary,  is  placed  in  a  better 
sitiialicm  than  if  he  had  been  indicted  for  murder.  Butlbf 
Am  rtrj  reason,  if  he  be  indicted  for  murder  (s),  and  the 
offence  turns  out  to  be  petit  treason,  though  the  latter  be 
but  aggravated  murder,  he  ought  not  to  be  found  guiitjr  of 
the  murder. 

II.  General  qualities  and  reqnisiiet  of  a  verdict  in  case 
of  a  partial  acquittal. 

It  has  been  adjudged  that  the  verdict,  in  case  of  a 
p^ttM  acquittal,  should  extend  to  the  whole  of  the 
chatge,  eo  as  to  leave  no  part  upon  which  the  defendsnt 
has  not  been  either  convicted  or  acquitted.  Heooe, 
upon  sn  indictment  for  murder,  a  veivlict,  finding  the  de- 
fendant guilty  of  manslaughter,  but  silent  as  to  the 
reMue  of  the  chaige,  has  been  hdden  to  be  iasnfBcieiit 
tod  void  (a).  But  it  is  laid  down  gen^mtly,  by  many  ao- 
tbofities,  that  upon  an  indictment  for  murd^  the  prisoner 
may  be  convicted  of  manslaughter,  without  any  intima- 

W  2  Haw.  c.  47.  ».  6*  Kel.  (y)  Leach,  15.  Vide  saprt, 

29, 30.  R.  y.  Cr<m,  1 2  Mod.  920.  ». 

(a)  %  Haw^  c.  47.  ••  6.  Kel.  (s)  See  p.  08.  n.  {x]. 

29,  30.  Cro.  Car.  332.  Cro.  J.  (a)  And.  169.  2  H«w.  C.  47. 

497.  And.  351.   Dalt.  321.  s.S. 
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tiM  tkil  tba  c]«]ge  of  minder  must  te  mtpt^^itf  ii€ga* 

At  All  erentft,  if  there  be  any  words  from  which  it  can 
be  implied  that  the  verdict  extends  to  the  wliole  chai^ge, 
it  will  be  sufficient  Therefore,  where  upon  aninforma* 
tkm  for  forging  and  publishing  a  deed,  the  defendant 
was  found  guilty  of  the  trespass  and  forgery  aforesaid^  the 
TSfdict  was  holden  to  be  sufficient,  though  it  expressed 
nodiiDg  as  to  the  publishing,  since  the  word  Irespa^i  im- 
plied it 

And  where  several  offences  are  cbai^ged  in  the  indict* 
meat,  and  upon  a  general  plea  of  not  guilty  the  juiy  find 
tlie  facts  specially,  and  leave  the  question  of  guilt  or 
iaoooeiioe  for  the  opinion  of  the  court  upon  those  fhcts, 
the  veidict  will  be  sufficient,  though  from  those  facts  it 
appears  that  the  defendant  was  guilty  of  one  only  of 
the  offences  charged.  Thus,  in  Hayeses  case(c),  thein** 
djctment  charged  the  defendant,  1st  with  forging  a  bond  \ 
9dly.  with  uttering  the  rtime,  knowing,  ftc ;  Sdly.  with 
poblishing  a  forged  bond,  (which  was  set  out  and  was  si- 
milar in  its  terms  to  the  first)  knowing,  &c.  The  verdict 
fcand  that  the  defendants  did  forge  a  bond,  setting  it  out 
9s  in  the  fiikt  part  of  the  indictment,  and  then  specially 
faoad  the  publication  of  the  same  by  the  defendants,  with 
a  guilty  knowledge ;  but  whether,  upon  the  whole  matter, 
the  defendants,  or  either  of  them,  are  or  is  guilty  of  the 
tfespass,  oontimpt,  false  forging,  and  misdemeanor  afore- 
isid^  in  the  indictment  aforessad  specified,  in  manner  and 
farm  as  by  the  taid  indictment  is  supposed,  the  jury  are 
ipomntand  prtf  the  advice  of  the  court,  and  if  the  court 
kc,  shall  be  of  opinion,  ftcs  it  wasatgned  that  thever- 


(b)  %  Hale.  3«2«    9Co.  67.        (c>  hL  Bay.  IMl  Str«  *43; 
4  0o.4a4«* 
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«dict  was  iDCCMOiplete,  siaoe  tbiee  offenoesweie  charged, 
but  that  the  fiurts  applied  to  the  two  first  only,  and  thtt 
as  to  the  last,  th^  juiy  ought  to  haye  found  the  defeudaots 
ndt  guilty.  The  court  held,  that  if  a  jury  find  but  part 
of  the  matter  put  in  issue,  and  say  nothing  as  to  the  rest, 
the  verdict  is  ill^  and  a  ventre  facias  de  noto  shall  issue  if 
no  judgment  be  giTcn,  and  if  judgment  has  been  given  it 
shall  be  arrested.  But  that,  in  the  principal  case,  as  the 
*'  not  guiltif'*  went  t/o  the  whole  indictment,  so  the  verdict 
was  found  as  to  all,  the  offences  charged  in  the  indictmeat 
The  jury  had  found  all  the  facts  proved  before  them,  and 
submitted  it  to  the  court  whether  they  did  maintain  all 
the  charges.  They  might  doubt,'  though  the  Tpmoi  was 
but  of  forging  one  bond  and  the  publication  of  that  boad, 
whether  they  could,  upon  their  oaths,  safely  say,  that  he 
was  not  guilty  of  .publishii^  a  certain  foiged  writing,  &c 
knowing  it  to  be  forged,  it  not  being  allq^ed  that  it  was 
another  foiged  writing  different  from  the  first  But  the 
court  bdd,  that  though  the  indictment  in  mentioning  a 
certain  forged  vniting,  did  not  say  a  certain  olier  foigsd 
writing,  yet  that  it  was  not  to  be  taken  as  the*same  with 
the  one  mentioned'  before;  and,  therrfore,  that  the  proof 
was  not  applicable  to  the  last  charge  and,  upon  the  whole, 
declared  that  the  special  vodict  had  found  the  defendanti 
guilty  as  to  the  two  first  offences,  aixl  not  guilty  as  to  the- 
last 

Where  the  prisoner  is  found  guilty  of  the  less  aggia^ 
vated  offence,  and  acquitted  of  the  more  iserious  part  of 
the  charge,  the  more  correct  mode  is»  to  find  the  priscmer 
guilty  of  the  offence  which  has  been  proved,  but  not; 
guilty  of  the  circumstance  in  which  the  aggravation  coor 
sists ;  for  a  verdict  finding  the  defendant  not  guilty  of  the 
higher  offence  generally,  but  guilty  of  the  inferior  and  in- 
cluded offence,  has  been  objected  to  as  contradictoly,  since 
an  acquittal  of  the  former  includes  an  acquittal-  of  the  lat-' 
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ter.  In  OoQiior*8  (4)  case,  upon  an  indictment  for  burglary 
and  stealing  goods  in  the  house,  the  verdict  was  **  guilty  of 
felony  in  stealing  goods  to  the  value  of  150/,  from  the 
dwelling-house,  and  not  guilty  of  the  burglary."  According 
to  one  report  of  this  case,  it  was  holden,  that  an  acquittal 
of  the  burglary  included  an  acquittal  of  the  breaking  and 
altering  and  taking  of  the  goods ;  but  that,  if  the  entry  of 
the  verdict  had  been  **  not  guilty  of  breaking  and  entering 
the  house  in  the  night-time,  but  guilty  of  the  rest  of  the 
indictment,  the  prisoner  would  have  been  convicted  of 
stealing  goods  to  the  value  of  40^.  in  the  dwelling-house, 
and  been  ousted  of  clergy  by  stat  12  Ann.  c,  7.  But 
from  another  report  of  this  case,  coming  from  high  au- 
thority (e),  it  appears  that  Ld.  C.  J.  Lee,  Parker,  C.  B. 
and  the  judges  Reynolds,  Abney,  Burnet,  Denison,  and 
Clarke,  thought  that  the  prisoner  was  ousted  on  the  finding 
of  the  juiy.  Willes,  C.  J.  inclined  that  the  indictment  was 
ill,  Wright,  J.  contra.  But  upon  the  doubt  expressed  by 
the  minoVity,  the  prisoner  was  recommended  for  a  par- 
don on  condition  of  transportation.  In  a  subsequent  case 
the  prisoner  was  indicted  for  a  burglarious  entry  and  steal- 
ing in  the  house;  the  verdict  was,  **  not  guilty  of  the  bur« 
glaiy,  but  guilty  of  stealing  to  the  amount  of  40».  in  the 
dwellii^-bouse  (/)•'*  And  the  entry  was  made  by  the  offi- 
cer in  those  words.  The  judges,  upon  consideration, 
held  this  to  be  sufficient  to  warrant  a  capital  judgment. 
They  agreed  that  the  minute  was  only  for  the  future  di- 
rection of  the  officer,  and  to  shew  that  the  jury  found  the 
prisoner  guilty  of  the  larciny  only.  But  many  of  the 
judges  said,  that  when  it  occured  to  thenn  they  should 

(d)  Leach,  43.  entitled  Co-         (/)  Hungerford*«  case,  Bria- 
m^scate.  tol,  1790.  East.  P.  C.  518. 

(«)  East,  P«   C.  517.  cites 
from  a  note  of  Mr.  J.  Abney*s.  , 
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the  reidict  to  lie  enteied,  ^  not  gaiHjortbebmk'^ 
ing  end  entering  in  the  night,  but  guilty  of  the  atealing," 
kcJ*  as  that  was  more  distinct  and  correct  It  appeared 
to  be  the  constant  practice,  upon  eyeiy  circuit  in  Eng* 
land,  upon  an  indictment  for  murder,  where  the  party  was 
only  convicted  of  manslaughter,  to  enter  the  verdict,  **  not 
guilty  of  murder,  but  guilty  of  feloniously  killing  and  slaj^ 
ing,*'  and  yet  murder  includes  the  killing. 

It  has  already  been  seen,  that  though  several  may  be 
jointly  charged  in  respect  of  the  same  offence,  yet  that  the 
law  considers  the  crime  of  each  as  several,  and  that  one 
or  more  may  be  convicted  on  the  same  indictment  and  the 
rest  acquitted  {g).  And,  therefore,  if  two  be  jointly  is- 
dieted  for  murder,  he  who  struck  may  be  found  guilty  sf 
manslaughter,  he  who  maliciously  abetted,  of  murder.  So 
upon  a  joint  indictment  of  petit  treason,  a  wife  or  servant 
may  be  found  guilty  of  petit  treason,  and  a  stranger  of 
murder. 

If  the  offence  be  in  its  nature  such  as  to  require  the  con- 
currence of  more  than  one,  the  jury  cannot  acquit  one  or 
more,  and  find  another  guilty,  where  the  guilt  of  that  per- 
son, as  alleged  in  the  indictment,  is  inconsistent  with  the 
innocence  of  the  rest  Thus  if  several  be  indicted  for  a 
riot  or  conspiracy,  and  the  verdict  acquit  all  but  two  is 
the  former  case,  and  all  but  one  in  the  latter,  it  will  be  re- 
pugnant and  void,  unless  the  indictanent  allege  the  offence 
to  have  been  committed  in  oonjoiiction  with  other  per- 
sons (&) ;  for  there  can  be  no  riot  without  three,  or  conapi- 
racy  without  two. 

So  if  an  accessory,  either  before  or  after  the  fact,  be 
indicted  at  the  same  time  with  his  principal,  if  the  latter 

ig]  Vide  supn,  85.  2  Hav.  Tr.  160.  Popham,  302.  Str. 
c-  ^7.  a.  8.  183.  1227.  12  Ifod.  262.  Bar- 

(A)  2  Haw.  c.  47.  a.  8.  4  St.     row,  1262. 
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be  acquitted,  the  accessory  must  also  be  acquitted  as  a 
matter  of  course,  since  his  guilt  is  entirely  inconsistent 
with  the  innocence  of  him  who  is  charged  as  principal. 

In  the  case  of  Turner  (A)  and  others,  who  were  jointly 
charged  with  a  burglary,  the  jury  found  one  guilty  of  the 
burglary  and  another  of  larciny  only;  but  the  two  chief 
justices  held,  that  the  jury  could  not,  upon  the  same  in- 
dictment and  the  same  evidence,  find  one  guilty  of  the 
burglary  and  the  other  of  larciny. 
III.  Special  verdict. 

It  is  perfectly  clear,  that  the  province  of  a  jury  is  con- 
fined to  facts,  and  though  a  general  verdict,  which  they 
are  in  all  cases  entitled  to  return,  necessarily  includes 
matter'  of  law  as  well  as  of  fact,  yet  upon  the  matter  of 
law,  they  are  in  conscience  bound  in  a  doubtful  case  to 
follow  the  advice  and  direction  of  the  court    And  a  ge- 
neral verdict,  though  founded  upoq  a  mistake  in  law, 
can  seldom  prejudice  the  defendant;   for,  since  the  spe- 
cial facts  are  stated  upon  the  indictment,  the  mistake  of 
the  jury,  in  supposing  that  those  facts  in  point  of  law 
constitute  the  offence,  is  open  to  the  subsequent  correc- 
tion of  the  court.      But  the  criminality  of  the  party 
frequently  depends  upon  circnmstances,  which  do  not 
appear  upon  the  record;  and  this  happens  where  a  gene- 
ral verdict  involves  the  application  of  legal  and  technical 
tenns  to  facts  of  a  doubtful  nature.    Thus  in  case  of 
larciny  what  amounts  to  a  felonious  taking,  and  in  case 
of  homicide  what  amounts  to  2^  felonious  killing  of  malice 
prepense,  is  to  be  collected  from  circumstances  extrin- 
sic of  the  record,  and  these  frequently  so  far  from  being 
mere  conclusions  of  fact,  constitute  very  difficult  and 
important  questions  of  law.    There  are  two  modes  of  re- 
medy; either  the  jury  find  the  defendant  guilty,  and  a  spe- 

(h)  1  Sid,  171. 
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ctal  case  is  reserved  for  the  opinios  of  all  the  judges,  and 
afterwards  a  pardon  is  applied  for,  if  that  opinion  be  in 
favour  of  the  prisoner;  or,  according  to  the  more  formal 
and  technical  mode,  the  jury  find  the  facts  by  a  special 
verdict,  which  is  entered  upon  the  record,  upon  which  the 
judgment  T)f  the  court  is  afterwards  pronounced. 

For  it  has  long  been  settled,  that  a  jury  may  give  a  spe« 
cial  verdict  in  a  criminal  case,  whether  capital  or  not  ca- 
pital, as  in  a  civil  one  (i).  There  is  also  one  class  of  cases, 
in  which  a  special  verdict  must  necessarily  be  given:  and 
this  happens,  where  upon  an  indictment  for  murder  or 
manslaughter,  it  appears  to  the  jury,  that  the  killing  was 
by  misadventure  or  in  self-defence,  for  in  such  case  it  is 
not  sufficient  to  find  that  the  killing  was  by  misadventure 
or  in  self-defence,  but  the  special  matter  must  be  set 
forth  {k);  and  then,  if  upon  setting  forth  the  facts,  it  ap* 
pear  to  the  court,  that  the  killing  amounted  to  murder 
or  manslaughter,  the  court  will  give  judgment  accord- 
ingly t  though  the  jury  find  in  conclusion,  that  it  was  per 
infortunium  or  se  defendendo  (/)• 

The  reason  why  a  jury  cannot  acquit  generally  under 
such  circumstances  is,  that  though  the  facts  do  not  amount 
to  felony,  yet  they  occasion  a  forfeiture  of  goods;  and 
since  the  distinction  between  a  killing  by  misadventure, 
or  in  self-defence  and  manslaughter,  is^  often  very  nice 
and  critical,  and  involves  a  question  of  law,  it  is  proper 
that  the  whole  should  be  submitted  to  the  judgment  of 
the  court  (m). 

But  if  one  of  non-sane  memory  kill  another,  or  if  a 


(i)  2  Haw.  c.  47.  s.  3.  2         {/)  2  Hale,  302.     2  Haw. 

Hale,  302.    9  Co.  12;  63.  1      c.  47.  s.  4. 
Buls.  87:  (m)  2  Hale,  302. 

{k)  2  Halo,  302. 
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pertoft  lawfully  kill  another  who  attempts  to  rob  him, 
the  defendant  may  be  found  not  guilty  generally,  for  in 
such  caao^  there  ia  neither  felony  nor  forfeiture  [o]. 

The  special  verdict  or  case  ought  to  state  facts  and  not 
meiely  tbe  evidence  of  those  facta  (o).  When  a  fact  is 
9heged  to  have  happened  at  some  place  within  the  county 
merely  by  way  of  venue,  the  jury  may  find  tbe  thing  done 
in  nmy  other  place  or  county,  provided  it  be  of  a  transitory 
nature  (p). 

So  a  special  verdict  will  be  good,  notwithstanding  any 
^her  variance  immaterial  to  the  essence  of  the  offence ; 
as  if  an  indictment  for  homici<le  allege  three  wounds  to 
have  been  inflicted  by  the  defendant,  and  the  special 
verdict  find  one  only  (9).  But  the  jury  cannot  find  that 
firhich  is  essential  to  the  offence  to  have  happened  in  an* 
-odier  county  (r).  Neither  can  they  vary  either  from  the 
time  or  place  laid,  when  it  is  material  to  the  offence  (/)• 
It  is  sufficient,  if  the  verdict  substantially  find  such  facts 
as  amount  in  law  to  the  offence  charged,  though  the 
jireciae  and  technical  words  of  the  indictment  are  not 
4Wda  use  of.  Tlie  indictment  charged  the  defendant 
with  forging  and  counterfeiting  a  bank  note,  tbe  verdict 
found  that  be  erasM  and  altered  a  bank  note  by  changing 
the  word  two  into  five,  and  was  bolden  to  be  sufficient  (0- 

(»)   2  Hale,  303.     See  24  guilty,  and  yet  find  that  he 

IL  8*  e.  5.     Cro.  Car.  544.  killed  the  deceased,  would  in* 

Lord  Hale  eicepts  the  case,  volve  a  contradiction. 
where  the   comner^s    inquest        (0)  2  Wilt.  S63. 
Aids  it  murder  or  niantlaugh«-         (p)  6  Co.  47.     2  Roll.  689. 
fer;   for  there  it  is  apparent,  (7)  Buls.87. 2Haw.G.47.s.4« 

that  a  man  has  been  slain,  and         (r)  6  Co.  47. 
the  jufy,  tf  they  acquit  the  pri-         ($)  See  Com.  Dig.  Pleader, 

soner,  must  inquire  who  did  it ;  s.  15. 
and  to  find  the  prisoner  not         (i)  R,  v.  Dawsonf  Str.  19. 

A    A 
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If  the  verdict  do  not  sufficiently  ascertaiii  the  fccU  of 
the  oaae,  the  court  may  antrd  a  venire  facias  de  novo  (u); 
and  it  has  been  said,  that  a  special  veidict  iaa  capital 
case  cannot  be  amended  (x).  But  Lord  Mansfield  held, 
that  a  speeial  verdict  might  be  amended,  if  there  were 
minutes  to  amend  it  l^  (y),  and  this  was  done  in  Gibsoa*! 
case  (2).  It  is  necessary  that  the  verdict  should  expvesdy 
find  the  material  facts  to  have  been  done  in  the  cowi^ 
in  which  the  indictment  is  laid,  for  otherwise  the  court 
cannot  givegudgment  (a). 

In  deciding  upon  a  special  verdict,  the  attention  of  ^ 
court  is  confined  to  the  facts  expressly  found,  and  adefect 
cannot  be  supplied  by  intendment  (&)•  Aad,  thtrefoie, 
where  the  special  verdict  found  that  the  prisoner  disdiai]^ 
ia  gun,  and  thereby  killed  J,  S.  and.did  not  find  that  he 
discharged  the  gun  against  J.  S,  as  alleged  in  the  indicU 
ment,  the  court  held  that  they  could  not  imply  that  ci^ 
cumstance  from  the  facts  of  the  case  (c). 

So  where  the  defendants  were  indicted  for  a  robbeiy 
from  the  person,  and  the  special  verdict  stated  facts  which, 
in  point  of  law,  amounted  to  a  larciny,  but  not  to  a  lar- 
ciny  from  the  person,  and  referred  it  to  the  court  whether 
the  prisoners  were  guilty  of  the  felony  and  robbeiy 
charged  against  them  in  the  indictment,  the  judges  thought 
that  judgment  of  larciny  could  not  be  given  upon  that 

(u)  Skinn.  667.     Ld:  Ray.         (a)  JfoseiTf  case.  Leach,  406. 

1 521 .  but  there  were  other  objectioiu 

(x)  Per  Lord  Holt,  Ld«  Ray.  in  this  case,  and  Ibe  decirian 

141.  of  the   court  was   not  made 

(y)  Ha2e/Z*<case,  Leach,  425.  known. 
Bulier,  J.  contra.    So  if  the         (6)  2  Haw.  c.  47.  s.  9. 
defendant  occasion  the  defect.         (c)  2  Haw.  c.  47.  s.  9.   KeL 

Str.  844.  72.  111.    4  Burr.  2073.    Str. 

(z)  See  Doug.  375.  1015.    Cbwp.  830. 
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Undwg  Id).     So  where  upon  an  information  under  the 
statute  of  usury,  the  jury  found  that  as  to  the  corrupt 
Agreement  in  the  said  information  specified,  the  defendant 
was  guilty*  and  that  he  took  profits,  &o.  to  the  value  t>f 
00/«;  the  verdict  was  holden  to  be  imperfect,  for  the  court 
coald  not  take  the  lending  of  the  money  by  intendment  (e). 
In  the  case  of  libel,  it  was  for  many  years  a  disputed 
point,  whether  the  jury  had  any  other  duty  to  perform 
than  to  find  the  fact  of  publication  and  the  truth  of  the 
immendos ;  for  it  was  said,  that  since  the  libel  itself  ap- 
peared upon  the  record,  its  intrinsic  illegality  and  the  in- 
tention' of  the  publisher  were  matters  of  law  to  be  decided 
bjr  the  court,  upon  consideration  of  the  record  itself« 
Woodfidl  (/)  was  indicted  for  publishing  a  seditious  libel 
called  Jumus^  the  verdict  was,  **  guilty  of  publishing 
ofi/jf "    It  was  contended  that  no  judgment  against  the 
defendant  could  be  founded  upon  this  verdict,  since  the 
juiy  had  not  found  malice.    Lord  Mansfield,  in  delivering 
the  judgment  of  the  court,  intimated  that  where  the  act 
is  in  itself  ulilawful,  the  proof  of  justification  lies  upon 
the  defendant,  and  in  failure  thereof  the  law  implies  a 
aiminal  intent    But,  that  since  a  doubt  had  arisen  from 
the  introduction  of  the  unusual  and  ambiguous  word  only 
into  the  verdict,  there  should  be  a  venire  de  novo.    Ship- 
ley  (g),  dean  of  St  Asaph,  was  tried  upon  a  similar  indiqt- 


(d)  JL  v.  Francis  and  others^  East's  P.  C.  493,  and  see  R. 

Bep.  Temp.  Hardwicke,  115.  v.  Francis.  2  Str.  1015.  Con). 

£ast  P,  C.  784,  tarn.  qn.    In  Pr.  478.  as  to  intendment  in 

case  of  burglary,  the  jury  must  case  of  robbery, 

find  the  locus  in  quo  to  be  par-  (e)  Cto.  J.  210. 

eel  of  the  manor  house»  or  that  (/)  Burr*<  2661. 

it  is  inclosed  within  the  same  .  (9)  3  T.  R.  430. 
fence,    &c«     Garland's  case^ 

Aa2 
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ment  The  jury  broug&t  in  their  v€rdict  guilty  of  pub- 
lishing only  9  but  upon  being  informed  that  by  such  a  ver- 
dict they  would  negative  the  truth  of  the  innuendos,  and 
that  if  they  left  out  the  word  only,  the  question  of  law 
would  be  open  upon  the  record,  the  jury  found  him 
*'  guilty  of  publishing,  but  whether  a  libel  or  not  we  do 
not  find/'  And  upon  a  motion  for  a  new  trial,  the  court 
of  King's  Bench,  in  conformity  with  many  previous  deci- 
sions (A),  discharged  the  rule* 

But  by  the  stat.  39  G.  3.  c.  6a  it  is  declared  and  enacted, 
that  on  every  trial  of  an  indictment  or  information  for  the 
making  or  publishing  of  any  libel,  it  shall  be  competent 
to  the  jury  to  give  a  general  verdict  of  guilty  or  not 
guilty  upon  the  whole  matter  put  in  issue,  and  that  the 
jury  shall  not  be  required  or  directed  by  the  court  to  find 
the  defendant  guilty  merely  on  proof  of  the  publication 
by  such  defendant  of  the  paper  charged  to  be  a  libel,  and 
of  the  sense  ascribed  to  it  in  such  indictment  or  inforipa- 
tion; 

But  where  a  jury  find  a  matter  committed  to  tbeir 
charge,  and  afkerwards  conclude  against  law,  the  verdict 
will  be  good,  and  the  conclusion  may  be  rejected  (i);  as 
where,  upon  a  charge  of  murder,  the  jury  specially  find 
the  facts,  and  conclude  that  it  was  done  se  defendendo  or 
per  infortunium;  if,  upon  the  vt^bole,  it  appear  to  be 
murder  or  manslaughter,  the  court  will  give  judgment 
accordingly,  notwithstanding  such  conclusion  {k]. 

In  case  of  an  indictment  for  murder,  it  is  not  necessaiy 
that  the  special  verdict  should  find  malice,  for  malice  is 


(A)  See  3  T.  R.  430.  in  the         (t)  4  Co.  42. 
notes,  and  Starkie*8  Law  of  Li-         (A)  2  Hale,  302. 
bel,  623.    5  Burr.  2661,2686. 
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alvt^ays  a  conclusion  of  law  from  the  facts  (/);  neither  is  it 
necesdsiy  to  find  that  the  atroke  was  felonious  (m). 

It  was  formerly  not  unfrequent,  when  the  jury  returned 
a  verdict  of  acquittal  manifestly  against  the  evidence,  for 
the  court  to  direct  them  to  reconsider  their  verdict  befoi;e 
it  was  recorded;  but  this  in  modern  times  has  seldom 
been  practised  (n). 

If  the  jurors,  by  mistake  or  partiality,  deliver  an  im- 
pipper  verdict  in  court,  they  may  rectify  it  before  it  is  re- 
corded ;  or,  by  the  advice  of  the  court,  may  reconsider 
and  alter  it  (o).  But  after  the  verdict  has  been  recorded 
it  cannot  be'  altered  in  substance  (p),  though  it  seems  that 
it  is  afterwards  amendable  in  matters  of  form.  A  verdict 
o{  acquittal  upon  an  indictment  or  information  cannot  be 
set  aside  and  a  new  trial  awarded  (9). 

But  in  case  of  a  conviction,  it  is  in  the  discretion  of  the 
court  to  grant  a  new  trial  where  the  verdict  is  against  the 
evidence,  or  the  directions  of  the  judge,  or  in  any  case 
where  it  appears  to  be  necessary  for  the  purposes  of  jus« 
trce(r).  Where  the  facts  are  found  so  defectively  that  no 
judgment  can  be  given,  the  court  may  award  a  venire  fa^ 
doi  de  novo:  but  if  the  verdict  has  been  entered  contrary 
to  the  minutes  taken  at  the  trial,  it  may  be  amended  by 
them  («). 

(0  Str.  773.     12  Rep.  87.  (p)  2  Hale,  300.  1  Ins.  227. 

Pibn.  545.    Ld.  Ray.  1485.  20  Ass.  12.  5  H.  7.  22. 

(m)  MachUleyU  case,  9  Co.  (q)  2  Haw.  c.  47.  s.  12. 

69.     HoUcfway**  case.  Palm.  (r)  2  Haw.  c,  47.  b.  1 2.  See 

545.                       *  p.  341. 

(n)    2  Haw.  c.  47.  s.  11.  ($)  lfaM22*<case,  Leach,  406. 

And.  104.    Cromp.  \U.    Al.  Cro.  Eliz:  112,  150.    1  Sal. 

12.    2  St.  Tr.  260.  47,  63, 

(o)  2.Hale,299.  Plow.  Com. 
211. 
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Of  the  finding  of  facts  deh^s  the  recQrd. 

If  a  man  be  arraigned  upon  an  inquest  of  mmder  or 
manslaughter  returned  by  the  coroner,  and  he  be  fcand 
not  guilty,  the  jury  who  tried  him  ought  further  to  inquire 
who  committed  the  fact,  and  if  they  find  that  A.  B.  did 
it,  he  may  be  put  upon  his  triah  in  chief  upon  that  find- 
ing  (0*  And  the  practice  was  anciently  the  same  wid^ 
respect  to  indictments  found  by  the  grand  inqiieBl(s). 
But  the  usage  had  entirely  ceased  as  to  indictmentik  in 
the  time  of  Lord  Hale,  and  with  respect  to  inquests  hid 
become  mere  matter  of  form  (x). 

And  as  to  indictments  of  robbeiy,  it  was  formerly  the 
practice  to  oblige  the  jury  under  the  statute  of  Winches- 
ter, in  case  they  acquitted  the  prisoner,  tq  present  who 
did  it,  for  the  hundred  was  answerable,  and  the  trials  be* 
fore  the  justices  in  eyre  were  for  the  most  part  by  a  petit 
jury  of  the  same  hundred ;  but  afterwards,  when  the  jury 
who  tried  and  inquired  came  from  the  body  of  the  county, 
the  practice  ceased  (y). 

The  jurors  of  the  petit  inquest  are  chai^ged  to  inquire  if 
the  party  fled,  and  of  his  goods  and  chattels ;  this,  how- 
ever is  but  an  inquest  of  oiBce  and  traversable  (sh  but  it 
has  been  said  that  a  presentment  of  flight  before  the  coro- 
ner, is  conclusive  (a). 

It  seems  to  be  a  general  rule,  that  if  a  verdict  coatain 
such  a  finding  as  will  warrant  a  judgment  against  the  de- 
fendant, any  superfluous  and  unnecessary  addition  ma; 

be  rejected  as  surplu^ge  (i). 

■  < 

(t)  2  Hale,  300.  («)  1  Halt,  362. 

>      («)  b.  (a)   1  Hale,  963.    2  l&le> 

(z)  2  Hale,  301.  301. 

(y)  3  E.  3.     Coron.  307.         (h)  2  Haw.  c  Al.  «.  It). 
Slaundf.  P.  C.  18t.    2  Hale, 
301. 
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CHAP.  XXI. 

Of  Judgment. 

XhE  prisoner  cannot  be  convicted  of  treason  or  felony 
unless  be  be  present  in  court,  but  be  may  be  found  guilty 
of  a  misdemeanor  in  bis  absence;  and,  if  he  do  not  sur-* 
render  himself  to  await  the  sentence  of  the  law,  a  capias 
is  awarded  and  issued  to  bring  him  before  the  court  to 
receive  his  judgment ;  but  if  he  be  present  at  the  trial,  it 
is  in  course  that  he  should  be  committed,  unless  the  pro- 
secutor consent  to  his  being  liberated  upon  his  recognizance 
to  appear  when  called  upon  to  receive  the  sentence  of  the 
court  (a).    So  if  he  be  taken  on  a  capias  pro  fine.  ' 

In  case  of  felony  there  can  be  no  new  trial  (&),  but  af- 
ter a  conviction  of  an  inferipr  offence  (c),  the  Court  of 
King^s  Bench  will,  in  its  discretion,  grant  a  new  ^ trial, 
whenever  it  is  manifestly  conducive  to  the  ends  of  justice. 
In  strictness  the  defendant  should  apply  within  the  limits 
allowed  in  civil  cases  {d);  but  for  the  attainment  of  sub- 
stantial justice,  the  court  will  interpose  after  the  regular 
time  has  elapsed  (e) ;   ^nd  where  some  defendants  have 


(a)  Bun.  2539.  R.  v.  Wad- 
drngtoUf  1  East,  159. ;  but  the 
length  of  his  pvsvioas  impri- 
•oiunent  is  taken  into  oonside- 
lation  by  the  Ofmrt  in  their 
judgment. 

(h)  6  T.  R.  638. 

(4  ibb    Doug.  797. 

(ff)  5  T.  R.  436. 

(«)  R.  V.  &Q9ghy  Doug.  171. 


797.  5T.R.  436.  I  East,  146. 
2  Sti;  845.  In  R.  v.  Parker 
aind  Brovm^  Lsach,  984. 3d  ed. 
it  was  said,  that  in  a  criminal 
proceeding  it  was  never  too  late' 
to  review  Out  circumstances. 
See  also  the  observation  of 
BuUer,  J*  R.  v.  TtUey,  Leach, 
770.  3d.  ed. 
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been  acquitted  and  others  convicted,  the  court  willy  In  iti 
discretion,  grant  a  new  trial  as  to  the  latter,  but  they 
must  all  be  present  in  court,  when  the  motion  is  madet/). 

By  the  practice  of  tht  coOrt  of  King's  Bench  upon  a 
conviction  of  any  crime,  whether  capital  or  otherwise,  the 
defendant  is  allowed  four  days  to  move  in  arrest  of  jadg* 
ment  (g),  if  there  be  so  many  remaining  of  the  term,  and 
if  not,  then  the  longest  time  that  can  be  had  (A)» 

In  G^  of  misdemeanors,  if  there  be  not  four  days  re« 
roaining  of  the  term,  it  seems  that  the  court  will  not  give 
judgment  until  the  ensuing  term  (<).  The  defendant  may 
move  in  arrest  at  any  time  before  Judgment  has. actually 
been  given  (i). 

Upon  a  conviction  at  the  assizes  or  quarter  sessions,  it 
is  not  unusual  to  pass  sentence  immediately,  and  in  all 
cases  of  murder,  in  whatever  court  the  conviction  may  be, 
it  is  expressly  enacted  by  the  stat  25  G.  2.  c.  37-  that 
sentence  shall  be  passed  immediately. 

If  a  man  be  indicted  of  felony  before  justices  of  the 
peace,  oyer  and  terminer,  or  gaol  delivery,  and  after-  con- 
viction  the  record  be  removed  by  certiorari  into  the  King's 
Benchj  and  the  prisoner  be  also  removed  thither  by  Aa- 
beas  corpus,  he  may  plead  that  he  is  not  the  same  per- 


{/J  it  v.  Mawbcy  et  at.  5  T. 
R-619.  jR.  V.  Teaket  al.  11 
East,  307.  See  also  Str.  843, 
968,1227.  2  Bur.  930.  Com. 
Dig.  Ind.  N.  R.  v.  Askew  and 
others,  3  M.  &  S.  9.  R.  v. 
Cochrane,  ib. 

(jg)  2  Haw.  c.  ilS.s.  1.  3  St. 
Tr.  794.  AlgemWi  Sidney's 
ease,  3  St.  Tr.  999.  BonfidVs 
case,  4  St.  Tr.  777.  •  ■ 


{h)  2  Haw.  <?.  48.  s.  1.  4  SL 
Tr.  217, 

(t)  7St.  Tr.  63;  b'at.ljtf^ 
St  Tt.  217.  aiid-2  Hw.'JWfc 
s.  1.  In  one  iMtaOiee  of  A)^^ 
gravated-  misdeniefttior,  hsei 
Hale  is^d  tsi'kave  AfMi  to 
listen  to  a  motion  in  arrest  of 
judgment.    Saufkd^  301»  2» 

(k)  5  T.  R.  446«      • 
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«on,  Cind  all^  a  diversity  of  name»  and  if  the  ktng*8 
attorney  confess  this,  he  shall  be  discharged  out  of  ciis» 
tody(/).  But  the  king's  attorney  may  take  issue  upon 
it,  and  ayer  diat  be  is  the  same  person,  and  known  by 
ooe  nam  as  well  as  the  other  (m).  But  if,  upon  being 
called  upon  to  say  why  judgment  should  not  be  given 
against  him,  he  stand  mute,  it  is  necessary  to  inquire 
whether  he  be  the  same  person,  for  he  is  not  concluded 
by  the  return  if  he  has  not  continued  in  custody  of  the 
same  court  since  his  arraignment  (ri).  And  this  is  also  ne- 
cessaiy  wher^  a  pffr^y  is  outlawed,  and  is  brought  into  the 
King's  B^i^ch  by  capias  utlagatum  (o).  But  if  he  has  been 
in  the  custody  of  the  King's  Bench  from  the  time  of  his 
arraignn&enl^  or  has  been  bailed  by  the  court,  and  has  been 
rendered  by  his  bail,  no  such  inquiry  is  necessary  on  his 
standing  mute(p). 

It  seems  to  be  a .  general  rule,  that  no  fault,  which 
would  have  been  fatal  on  demurrer,  can  be  cured  by  the 
verdict ;  and,  consequently,  that  any  such  fault  may  be 
taken  advantage  of  by  motion  in  arrest  of  judgment,  or 
by  writ  of  error  if  it  be  granted. 

Of  the  different  kinds  of  judgment. 

The  judgment  in  high  treason,  except  in  respect  of  the 
coin,  is,  that  the  offender  be  drawn  up(»rfr  hurdle  to  the 
place  of  execution,  there  to  be  hanged  by  the  neck,  to 
be  cut  down  whilst  he  is  alive,  and  his  entrails  to  be  taken 
out  and  burnt  before  his  face,  and  his  head  cut  off  and  his 
body  quartered,  and  his  head  and  quarters  to  be  at  the 
king's  disposal  (9), 

« 

(0  JabsbApare'scase,  2Hale»         (n)  10  E.  4. 19. 
402.  (o)  2  Hale,  402. 

(m)  Brown*s  case.  Lib.  pi.         (p)  2Ha!e,402. 10E.4. 19. 
Cor.  31.  2  Hale,  402.  {q)  East.  F.  C.  137.  2  Hale, 

397.   1  Hale,  187.. 
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But  the  drawing  upon  a  hurdle  is  not  entered  upon  A^ 
lecord  (r) ;  neither  is  the  cutting  off  the  privy  memben, 
which  is  Bot  usually  pronounced  {s).  By  the  stat.  54  G.  3. 
c  140.  the  judgment  in  all  cases  of  high  treason^  where 
the  former  judgment  was  to  be  pronounced  is,  -*  that  the 
offinder  be  drawn  on  a  hurdle  to  the  place  of  ezecutioQ 
and  be  there  hanged  by  the  neck  until  he  be  dead,  and 
tbi^  afterwards  the  biMul  be  severed  from  his  body  and  the 
body  be  divided  into  four  quarters  to  be  disposed  of  as  bis 
Mi^esty  shall  think  §t'' 

The  judgment  against  a  woman,  whrther  for  high  or 
petit  treason,  was,  that  she  should  be  burnt ;  but  by  the 
St  30  6.  €.  c.  46. 8.  1.  she  shall  be  drawn  and  hanged.  Abo 
by  the  second  section  of  that  statute,  women  convicted  is 
principals  or  as  accessories  before  the  fact  in  petit  treason, 
shall  be  dealt  with  according  to  the  provisions  of  tiie  stat, 
25  G.  2.  c.  37*  in  case  of  murder. 

4 

In  all  cases  of  treason  relating  to  Ae  eoin^  and  of  ffetit 
treason,  the  judgment  is,  to  be  drawn  and  hanged,  which 
was  the  judgment  previous  to  the  stat  S6  E.  3.  st  5. 
a.  *2.  (0* 

Aod  though  it  has  been  holden  that  one  guilty  of  a  new 
created  treason  was  liable  to  the  severer  sentence,  yet  the 
contrary  seems  to  be  aettled,  both  because  the  other  was 
the  common  law  judgment,  and  also  because  it  was  to  be 
presuDSKd  that  iiie  legislature,  in  creating  a  new  treason 
relatiiig  to  the  coin,  intended  to  constitute  it  with  ioci* 


(r)  2  Hale,  397.    2  Haw*  c.  Tr.  16.  and  see  Fost  336.   4 

48.  s.  3.  Bl.  Gomm.  92.  Walcot8*s  case, 

W  East.  P.  C.  137.  2  Hale,  4  Mod.  395. 
397^    2  Haw.  c.  48.  s.  3.  6  St         (t)  2  Hale,  397. 
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dents  similar  to  those  belonging  to  other  treasons  concern- 
ing the  coin  [u). 

The  judgment  for  felony^  whether  against  a  man  or 
woman,  has  been  the  same  since  the  reign  of  Heniy  the 
fiist;  to  be  hanged  by  the  neck  till  he  or  she  be  dead: 
it  is  thus  laconically  entered  upon  the  roll :  **  Sus.  per 

By  the  stat^  2A  G.  8.  c.  37.  which  was  made  for  the 
purpose  of  adding  a  further  terror  and  peculiar  maik  of 
infiuny  to  the  punishment  for  murder,  it  is  directed  that, 
*'  sentence  shall  be  pronounced  in  ope»  court  immediately 
after  the  conviction  of  such  murderer,  and  before  the  court 
proceed  to  any  other  business,  unless  the  court  see  cause 
for  postponing  the  same,  in  which  sentence  shall  be  ex- 
pressed not  only  the  usual  judgment  of  death,  but  also  the 
time  for  the  execution  thereof,  and  the  marks  of  infamy 
hereby  directed." 

By  the  Ist  section,  the  execution  shall  be  on  the 
day  next  but  one  after  sentence  passed,  unless  it  hap- 
pen to  be  Sunday,  and  in  that  case  on  the  Monday  fol- 
lowing. 

By  the  2nd  section, "  if  the  execution  be  in  Middlesex  or 
in  tiie  city  of  London,  or  within  the  liberties  thereof,  the  bo- 
dy <rf  the  murderer  shall  be  taken  by  the  sheriff,  &c*  to  the 
hall  of  the  suigeons*  company,  or  to  such  place  as  the  com- 
pany shall  appoint,  who  shall  give  to  the  sheriff  a  receipt 
for  the  same,  and  the  body  so  delivered  shall  be  anato- 
inized  by  the  surgeons  or  by  such  persons  as  they  shall  ap- 
pomt  If  the  execution  take  place  at  the  assizes,  the  body 
to  be  delivered  to  such  surgeon  as  the  judge  shall  direct" 

By  sec.  4.  the  judge  has  power  to  stay  the  execution  at 
bis  discretion,  regard  being  had  to  the  intent  (^  the  act 

(tt)  2  Haw.  c  48.  s.  4.    2  Hale,  397. 
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By  tec.  5*  the  judge  Biay  direct  the  body  to  be  huQg  w 
chains. 

The  usaal  form  of  the  sentence  under  this  act  i5,**tiat 
you  be  taken  from  hence  to  the  place  from  whence  you 
came,  and  that  you  be  taken  from  thenoe;  on ' 
next,  to  the  place  of  execution^  and  ihat  you  be  then 
hanged  by  the  neck  till  your  body  be  dead,  and  that  your 
•body*  when  dead,  be  taken  df»wn  and  be  dissected  and 
anatoittized  (jt)" 

«  Up(OQ  tkds  act  it  has  been  holden  that  the  judgment  for 
dissection  and  anatomizing  only,  should  be  included  ia  the 
aent^Qoe,  and  that,  if  it  should  be  thought  advisable,  the 
judge  might  afterwards  direct  the  body  to  be  hung  in  chaioi 
by  special  order  to  the  sheriff  (y).  That  the  statute  ex- 
tends to  peers  convicted  before  the  lords  in  parliament  (•). 
And  that. it  applies. to  cases  where  the  offence, from  the 
relation  of  the  parties,  amounts  to  petit  treason. 

The  judgment  in  case  of  prc^munire  is,  that  the  defen- 
dant shall  be  out  of  the  king's  protection,  and  that  his  lands 
•and  tenements,  goods  and  chattels,  shall  be  forfeited  to  the 
king,  and  that  his  body  shall  remain  in  prison  during  the 
king*s  pleasure  (a), 

*  The  judgment  in  case  of  misprishm  of  treason  is,  that 
the  offender  shall  be  imprisoned  during  his  life,  foifeit  all 
bis  goods  and  the  profits  of  hie  lands  during  his  life  [h). 

Judgment  in  petit  larciny,  at.  common  law,  is  to  be 
whipt  and  imprisoned  for  a  limited  time  (c) ;  but  by  virtue 

(x)  See  East,  P.  C.  373.  and         (a)  2  Haw.  c.  48.  s.  9. 
the  case  of  Swan  and  Jefferies,         (6)  1  Hale,  374.    2  Hale, 

Fostl07.  400.  3  Ins.  36.  2  Haw.  c.  48. 

(y)  Post.  107.  s.  10. 

(z)  Earl  Ferrers*8  case,  Post.         (e)  2  Hale,  400. 
139.  10  St.  Tr.  478. 
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of  several  statutes,  the  offeoder  inay  be  imprisoned  or 
transported  for  a  term  not  exceeding  seven  years  (d). 

For  crimes  below  the  d^ree  of  felony,  and  for  which 
no  speciISc  punisfaixient  is  appointed  by  any  statute,  the 
judgment  rests  for  the  most  part  upda  the  discretion  of 
the  court.  For  crimes  of  an  infamdus  mtuiv,  such  as 
perjury,  forgery,  at  common  law.,  cheats,  conspiracies,  not 
requiring  villenous  judgment  {e)  and  olher  such  like,  ife 
is  left  to  the  wisdom  of  the  court  to  inflict  such  corporal 
punishment  and  fine  as  shall  seem  proportionate  to  the 
oflcnce(/). 

But  tlie  court  cannot  inflict  any  new  mode  or  species  of 
punishment  before  unknown  to  our  laws,  unless  specially 
authorised  by  the  legislature  (g).  And  the  court  may  as- 
sess a  fine,  but  cannot  award  corporal  punishment  against 
an  offender  in  his  absence  (&).  Where  several  are  jointly 
indicted,  an  award  of  a  joint  fine  against  them  would  be 
erroneous;  for  if  the  fines  were  not  to  be  severally 
awarded,  but  one  joint  fine  imposed  upon  all,  one  who  had 
paid  his  propiortionate  share  might  be  detained  in  prison 
for  default  of  the  rest,  which  would  be  in  eflect  to  punish 
him  for  the  offence  of  another  (i). 

Upon  a  <x>nviction  for  a  nuisance,  the  judgment  is  to 
be  adapted  to  the  nature  of  the  offence  alleged,  if  there 
be  no  allegation  of  the  continuance  up-to  the  time  of  takr 
ing  the  inquisition,  judgment  that  it  be  abated  is  unne- 
cessary (ft) ;  but  if  a  continuance  be  alleged,  prostration 

[d]  5  Ann. c. 6.  4G.1.C.  11.  (/)  See  2  Haw.  c.  48.  s.  14. 
6G.  1.  c.  23.  {g)  1  Ins.   135.  2  Ins.  470, 

(e)  This  severe  judgment  lies  201.  2  Haw.  c.  48.  s.  16, 
tipoa  a  conspiracy  to  indict  an  .      {h)  Salk.  56.  400.  Skin.  684, 
inoocent  man  of  felony,   but  (t)  2  Haw.  c.  48.  s.  18.    li 
Menu  now  by  long  disuse  to  Co.  43.  1  Lev.  126. 

have  become  obsolete.     See  4         {k)  R.  v.  SUad,  I  T.  R.  142. 
Bl.  Comm.  136.  7  T,  R,  467. 
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should  be  awarded  (i),  but  the  Court  of  King's  Bench  wilt 
notgiYe  such  judgment,  if  they  be  satisfied  that  the  nui- 
sance  has  been  abeady  effectiudly  abated  (m)« 

During  the  term,  assizes,  or  session^  in  which  judgment 
is  given,  it  remains  in  the  breast  of  the  court,  and  the  fine 
imposed,  or  any  other  discretionary  punishment  may  be 
▼aried ;  but  after  the  term  it  becomes  matter  of  record, 
and  admits  of  no  altemtion  (n). 

(/)  R.  ▼•  Pqppmeau,   Str.         (m)  iZ.  v.  IncMon,  13  East, 
C86.    7  T.  R.  468.    8  T.  R.     164. 
148.  (n)  1   Ins.  26D.  Cro.  Car. 

251.    2  Haw.  c.  48.  s.  20. 
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CHAP.  XXII. 
Of  avoiding  the  Judgment— 'Writ  of  Etror^  ^c. 

L  By  plea,  p.  367* 
n.  By  Writ  of  Error,  p.  371. 

A  judgment  may  be  rerersed  either  by  plea  or  by  writ  of 
error* 

The  plea  is  founded  either  on  some  defect  appa« 
rent  on  the  record,  or  upon  some  fact  extrinsic  of  the 
lecord. 

].  By  ptea  founded  on  a  defect  apparent  on  the  records 

A  judgment  of  outlawry  for  treason  or  felony  is,  as  has 
been  seas,  equivalent  to  a  conviction  of  the  offence,  in 
other  cases  to  a  conviction  of  the  contempt  only,  in  not 
appearing. 

In  civil  cases  it  seems  that  the  defendant  may,  in  the 
tame  term  in  which  the  exigent  is  returnable,  reverse  the 
outlawry  upon  plea  or  motion,  by  shewing  any  error  in  the 
process  or  indictment ;  but  in  criminal  cases  it  appears, 
that  the  court  of  King*s  Bench  will  not  reverse  an  out- 
lawiy  for  an  intrinsic  error,  except  upon  writ  of  error  (a). 
And  such  appears  to  have  been  the  inclination  of  the  court 
in  the  case  of  the  King  v.  Davis  [b]. 

{a\  See  S  Ikw.  c.  50.  t.  1.         {h)  Burr.  638, 
sad  the  authoritiss  there  cited. 
I  Ins.  2M. 
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But  a  cotiTiction  of  felony,  whereou  the  defendant 
has  had  his  clergy,  may,  it  has  been  holden,  be  dii« 
chained  by  exception  to  the  indictment,  aince  no  writ 
of  error  lies  upon  the  conviction,  but  only  upon  a  judg* 
roent  (c). 

2dly,  By  a  plea  founded  on  tnalier  offset  exirinsk  of 
the  record. 

.Upon  all  outlawries,  except  of  treason  or  felony,  the 
defendant  may  appear  by  his  attorney,  in  order  to  reverse 
the  outlawry  according  to  the  provisions  of  the  stat  4  &  5 
W.  &  M.  c.  18.  s.  a ;  but  to  reverse  an  oirtlawry  of  trea- 
son or  felony  the  defendant  must  appear  in  person,  and 
so  he  must  upon  an  outlawry  after  conviction  for  a  misde- 
meanor (tf). 

The  defendant  nay  plead,  in  avoiding  the  outlawry,  thai 
his  name,  or  his  addition,  or  his  estate,  degree,  or  myater}', 
IS  improperly  described  (c). 

But  upon  a  plea  that  his  addition  is  mis-described,  it 
seems  to  have  been  doubted  whether  he  ought  not  to  be 
put  to  his  writ  of  error,  since  he  allows  that  he  is  the  same 
person  (/).  So  he  may  plead  that  there  »  no  such  town 
as  that  whereof  he  is  named  {g). 

That  at  the  time  of  the  writ  purchased,  ^nd  ever  since, 
he  has  resided  at  a  place  different  from  that  named  in  the 
writ  {h) ;  but  in  such  case  it  seems  that  the  outlawiy  ahall 
be  avoided  against  the  person  pleading  only,  and'shall 
stand  in  force  against  the  person  of  the  same  naifle  and 
addition  in  the  record  (f). 

m 

(cj  Cro.  Eliz,  489.    See  1 1  [g]  Fitz.  Utiag.  2S".  26.    22 

Co.  39.  E.I.  37.    2  Haw.  c.  50.  a.  W. 

(rf)  R.  v.  WUke$,  4  Burr.  {h)  2  Haw.  c  50.  s.  10.  But 

(e)  2  Haw.  e.  50.  a.  10.  see  F.  lit.  5. 

(/)  Fit*.  UtIag.  37.  38  H.  {t)  2  Haw.  o.  60.  s^  10.  Bal 

6.  1.  B.  Utlag.  32.  51.  see  F.  Ut.  25. 
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If  there  be  two  pereons  of  the  same  name  and  addition 
with  those  mentioned  in  the  indictment  and  process  of  out- 
lawry, and  one  be  taken  on  a  capias  utlagatum,  or  appear 
iu  order  to  avoid  it,  he  cannot  do  it  by  an  averment  that 
there  are  two  persons  of  that  name  and  addition,  and  that 
the  person  intended  is  the  elder  and  that  he  himself  is  the 
younger,  but  must  resort  to  his  writ  de  idemptUate  nomu 
nis(k)^  which  lies  when  a  man  is  taken  or  molested  by 
process  against  another  of  the  same  name  (/)•    And  this 
has  been  said,  by  some,  to  be  the  only  remedy  in  such 
case  after  outlawry  returned  (m) ;  but  Lord  Hale  expressly 
holds,  that  if  a  person  taken  on  a  capias  uilas^aium  deny 
thai  he  is  the  person^  if  the  king's  attorney  take  issue  upon 
it  it  shall  be  tried,  but  that  if  the  prisoner  say  nothing  it 
shall  be  tried  by  an  inquest  of  office  (n). 

But  a  person  cannot  come  in  before  outlawry  pronounced, 
and  plead  that  he  is  not  the  person,  but  must  resort  to  his 
writ  de  idemptitate  nominis.  In  civil  proceedings  it  is 
usual,  in  such  a  case,  to  enter  a  more  full  description  of 
the  person  intended,  upon  a  new  exigent,  in  order  to  shew 
the  diversity ;  but  in  criminal  process  this  cannot  be  done 
without  a  writ,  since  the  description  is  of  the  finding  of 
the  jurors,  and,  therefore,  cannot  be  altered  without  a  fur- 
ther finding  by  a  jury  (o). 

If  the  party  be  correctly  described,  no  outlawry  can  be 
reversed  upon  a  plea  of  fact,  unless  in  case  of  treason  or 
felony  I  p). 

3ut  in  favour  of  life,  an  outlawry  of  treason  or  felony 
may  be  avoided,  upon  a  suggestion  or  plea  of  any  fact 

{h)  2  Uaw.  c.  50.  s.  10.  (o)  F.  Idenp.  Norn.  3.     F. 

(/)  F.  N.  B.  268.  N.  B.  268.    B.  Idemp.  Norn, 

(m)  2  Haw.  c.  50.  s.  10.  cites  2.  1 1 .  9  H.  4.  3. 
F.  Ut  6.  (p)  2  Haw.  c.  50.  a,  6. 

(«)  2  Hale,  402. 
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which  shews  it  to  have  been  erroneous  {q) ;  as,  that  the 
defendant  was  in  prison  (r),  or  in  the  king's  service,  or 
beyond  the  sea,  at  tbe  time  the  outlawry  was  pro- 
nounced (5).  In  cases  of  treason,  an  outlawry  pronounced 
against  a  person  out  of  the  realm,  is,  by  atat.  ^  H.  &•  c.  13« 
as  valid  as  if  he  had  been  resiant  within  tbe  realm ;  but, 
by  the  stat.  5  &  6  E.  6.  c.  1 1.  if  the  party  so  omtiawed 
yield  himself  within  one  year,  next  after  the  outlawiy 
pronounced,  to  the  chief  justice  of  England,  and  offer  to 
traverse  the  indictment  or  appeal,  he  ahall  be  received  ao 
to  do ;  and,  upon  being  found  not  guilty,  by  the  verdict 
of  12  men,  shall  be  clearly  acquitted  and  discfaaiged  of 
the  outlawry.  These  statutes  extend  to  treasons  created 
by  subsequent  statutes  (t). 

Where  the  judgment  has  been  given  by  persons  witih! 
out  authority,  it  may  be  falsified  upon  plea,  for  it  is  ut- 
terly void ;  as  where  a  commission  authorizes  a  pioceed'4 
iog  upon  an  indictment  by  twelve,  and  it  is  taken  by  eight 
only  (M). 

Where  a  person  has  bought  land  of  anofiier,  who  is  afhcrt 
wards  found  guilty  of  felony  generally,  he  may  fBigifjf  Iha 
record  as  to  the  time  of  committing  the  offsucc^  beciMt 
the  time  is  not  material  upon  evidenice  (x) ;  but  if  Ihi 
vendor  be  attainted  upon  confession  or  abjnratiixi*  Of 
by  outlawry  upon  an  indictment,  the  purchaser  m»jr»  it 
is  said,  falsify  the  attainder  in  point  of  the  pSence  itaalf  (yh 

iq)  2  Haw.  c.  50.  s.  6.  1  Ins^  (u)  3  Ins.  231.  Summ.  270: 

W9.  10  H.  4.  7.  (a?)  I  Hale,  361.     2  I&w. 

(r)  F.  Utl.  2.   2  Haw.  c.  50.  c.  50.  u.2.  8  ink  23^1.  Sycrt 

s.  6.  case,  Bl.  Comm.  p.  391. 

(»)  Butt.  640.  (y)  1  Hale,  361. 49  E.  3. 11. 

(0  3  Itis.  32.  2  Haw.  c.  50.  7  E.  4.  1.  3  Ins.  231.  2  »w. 

s.   9.    Post  46.    Burr.   630.  e,  50.  s.  2.- 
Armstrong-s  case,  3  Mod.  47. 
3  St.  Tr.  895. 


By  wril  cf  error. 

K  writ  of  error  to  reverse  a  judgment  lies  from  all  iiV-t 
fevior.  jarisdictioQs  to  the  Court  of  King's  Bencb,  from  the 
KiDg^s  Bench  to  the  House  of  L(mls ;  it  also  may  be 
brooght  in  the  King^s  Bench  to  reverse  an  attainder  before 
tbe  lord  high  steward  [%). 

In  cases  of  treason  and  felony*  this  writ  ought  to  be 
granted  wherever  thete  is  probable  error ;  but  it  cannot 
issue  without  the  fiat  of  the  attorney-general,  or  an  express 
warrant  frota  the  king  (a),  which  is  not  a  mere  matter  of 
oouflse.  But  where  the  offence  is  of  an  inferior  nature^ 
tod  there  is  probable  cause,  this  writ  is  grantable  of  right 
and  not  merely  ex  graiid  (6). 

This  writ  may  be  brought  as  well  by  the  executor  as 
by  the  heir  of  the  party,  to  reverse  an  attainder  of  treason 
sr  felony,  but  not  by  any  other  person  (c). 

The  most  osual  way  uf  bringing  a  writ  of  error  upon  an 
indictment  at  the  sessions  or  assizes  is,  to  remove  the  re- 
cord by  certiorari  into  the  Crown  Office,  and  then  to  bring 
a  writ  of  error  coram  nobis :  but  the  indictment  may  be 
removed  by  writ  of  error  in  the  first  instance  [d).  But  a 
certiorari  is  not  proper  after  conviction  and  before  judg^ 
meot;  because  the  justices,  who  tried  the  cause,  are  best 
able  to  apportion  the  fine  (e). 

Upon  a  writ  of  error  brought,  the  court  is  to  serve  a  rule 
in  the  office  to  assign  error,  and  upon  failure,  to  move  for 

{%)  1  Sid.  208*  4  Bl.  C<HDni.  Aylesbury  case,  3d  Ann.  and 

39L  2  Haw.  c.  50.  s.  J7.  sse  4  Burr.  2550. 

(a)  4  Burr.  2550.    2  Haw.  (c)  5  Co.  111.     Cro.  Eliz. 

c.  50.  s.  13.  1  Sid.  69.  1  Buls.  225.  273.  558.     Salk.  W,  61. 

71.  Harg.  Co.  Lit.   13.  n.  1.      2 

(&)  According  to  the  opinion  Haw.  c.  50.  s.  1 1 . 
of  ten  of  the  judges   in  the  {d)  6  Mod.  178. 

f  (t)  1  Salk.  149. 
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peremptory  rule,  and  upon  default  to  nonsuit  the  plain- 
tiffin  error/ and  to  award  execution  (A). 

Where  a  defendant  in  a  civil  action  brings  a  writ  of 
error  to  remove  a  record,  and  neglects  to  remove  the  re- 
cord, the  court,  where  it  remains,  may  award  execution ; 
but  it  is  otherwise  of  certiorari  to  justices  of  the  peace, 
for  this  operates  as  a  supersedeas  of  execution  after  its 
return  on  account  of  the  express  words,  "  ed  quod  rex  nam 
vuUfeloniam  il/am  terminari  alibi  quam  coram  seipso  (i)." 

The  nature  of  the  objections  upon  which  this  writ  may 
be  founded,  have  already  been  considered  in  treating  of  the 
several  kinds  of  defects  in  the  indictment,  caption,  and 
process,  none  of  which,  it  seems,  are  cured  by  verdict 

It  is  to  be  regretted,  that  the  courts,  in  listening  to  tri- 
vial errors,  have  so  frequently  sacrificed  the  great  ends  of 
justice  to  a  mistaken  and  misplaced  humanity,  precarious 
in  its  application,  since  it  extends  without  distinction  to  all 
degrees  of  guilt,  and  mischievous  in  its  consequences  [k]. 

In  case  of  outlawries,  indeed,  trivial  objections  have  been 
listened  to  with  greater  reason,  for  they  enable  the  party  to 
enter  into  the  merits  of  his  case. 

As  no  writ  can  be  allowed  without  the  fiat  of  the  at- 
torney-general or  warrant  from  the  kiog,  granted  upon  pro- 
bable cause  shewn,  it  follows,  that  the  applicant,  before  he 
can  obtain  the  writ,  must  assign  his  errors  (/)• 

If  the  party  attained  of  felony  had  lands,  the  attainder 
cannot  be  reversed  without  a  scire  facias  against  all  the 
terre-tenants  mediate  or  immediate  (m),  except  in  the  case 
of  treason  (n),  or  in  case  of  felony,  where  it  is  suggested 

[h]  6  Mod.  178.  1  Vent  53.  (m)  2  Haw.  c.  50.  s.  12. 

{%]  Dy.  245.  (n)  In  Stafford's    case,  M. 

[k]  See  Lord  Hale*8  observa-  12  Ann.  a  set.  fa.  in  case  d 

lions,  supra,  p.  227.  treason  was  holden  to  be  un- 

(l)  2  Haw.  c.  50.  s.  12.  1 H.  necessary,  t^pon  examination  of 

7.  13.  B.  Error,  351.  all  the  precedents.   ' 
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upon  the  roll,  that  the  party  had  no  lands,  and  the  attoraey- 
general  confesses  it  (o)* 

.  Upon  the  reversal  of  the  attainder  of  the  principal,  that 
of  the  accessory  is  ipso  facto  reversed  (p). 

The  Stat  33  H.  8.  c.  29.  which  enacts,  that  attainders  of 
high  treason,  by  force  of  the  common  or  statute  law,  shall 
have  the  same  effect  with  a  parliamentary  attainder,  ap- 
plies to  lawful  attainders  only,  and  not  to  those  which  are 
erroneous  or  void,  sUch,  therefore,  may  be  avoided  as 
before. 

After  the  reversal  of  an  outlawry  of  treason  or  felony, 
the  defendant  must  plead  to  the  indictment  as  if  he  had 
come  in  upon  the  capias  (9),  or,  if  the  outlawry  be  subse- 
quent to  conviction,  he  shall  receive  the  sentence  of  the 
law.  But  when  the  judgment  pronounced  upon  convic- 
tion is  reversed  or  falsified,  all  the  previous  proceedings 
arc  absolutely  set  aside,  and  the  party  is  remitted  to  the 
situation  he  was  in  before  the  charge  was  made  as  to  both 
credit  and  estate  (r).  But  he  is  still  liable  to  a  second 
prosecution  for  the  same  offence,  for  his  life  was  never  in 
jeopardy  by  the  first  [s).  If  the  lands  of  the  person  at- 
tainted have  been  granted  away,  he  may,  upon  the  reversal 
of  the  attainder,  resume  his  possession,  without  either 
suing  a  petition  to  the  king,  or  a  scire  facias  against  the 
grantee  (r). 

(0)  Salk.  495,  3  Keb.  29.  (r)  2  Haw.  c.  50.  s.  19.  2 

(p)  2  Haw.  c.  29.  s.  40.  Bl.  Comm.  393. 

iq)  2  Haw.  c.  5o.  s.  18.  3         (r)  2  Haw.  c.  50.  s.  20.  Ani 

Mod.  42.  Burr.  188. 
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Pkgt   17,  fine  9»  for  *hiw**  read  Isiuf, 
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APPENDIX 

TO 

CRIMINAL  PLEADING,  Sfc. 


PRECEDENTS. 

Common  Commencements^  Conclusions,  ^'c.  of  In- 

« 

dictmentSj  i^c. 

1.  Commencement  of  an  indictment  taken  at  the  assizes 

or  general  quarter  sessions* 

Lancashire  (a),  to  wit  The  jurors  for  our  lord  the 
king  upon  their  oath  present*,  that  A.  B.  (6),  late  of  C.  [c), 
in  the  county  of  L.  labourer  (rf),  on  (c)  the  first  day  of 
Mav,  in  the  fifty-fourth  year  of  the  reign  of  our  sovereign 
lord  George  the  third,  by  the  grace  of  God,  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  king,  defender  of 
the  faith,  with  force  and  (/)  arms,  at  C.  (g)  aforesaid,  in 
the  county  aforesaid,  &c. 

9.  The  same  with  an  alias  dictus  (h). 

*  That  John  Robinson,  late  of  B.  in  the  county  of  L. 
labourer,  otherwise  called  John  Baldwin,  on,  &c. 

(a)  As   to   the    county  in         (d)  See  p.  50. 
which  the  indictment  should         (e)  As  to  the  time,  see  p. 

he  laid,  see  chap,  h      The  54,5. 

county  in  the  margent  is  in         (/)  As  to  this  Averment,  see 

strictness  no  part  of  the  indict«-  p.  90,  1. 
inent  or  caption,  see  p.  238.         (s^) .  As  to  the  place,  see  p. 

As  to  the  use  of  the  marginal  61,  2.  ' 
venue,  see  p.  65,  237,  238.  (h)  See  p.  50,  the  addition 

(h)  As  to  certainty  of  name,  should  be  tfefore  the  alias  dic<> 

see  p.  45,  &c.  tus.  see  supra,  p.  50. 

(c)  See  p.  51,  2. 
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3.  The  same  with  an  alias  dictus  of  the  Cliristian  name  (i). 

Lancashire  to  wit  The  jurors  for  -our  lord  the  king 
upon  their  oath  present,  that  John  Long  late  of  the  perish 
of  A.,  in  the  county  of  L.,  labourer,  otherwise  called  Tho- 
mas Long,  on,  &c. 

4«  The  same  with  an  atias  dictus  of  degree* 

Lancashire  to  wit  The  jurors  for  our  lord  the  king 
upon  their  oath  present,  that  John  Long,  late  of  Manches- 
ter, in  the  county  of  Lancaster,  Esquire,  otherwise  called 
John  Long,  late  of  the  same  place,  gentleman,  on,  &&  (i). 

5.  The  same  against  a  married  woman, 

Lancashire  to  wit  The  jurors  for  our  lord  the  king 
upon  their  oath  present,  that  Alice  Tweedie,^  the  wife  of 
Alexander  Tweedie,  late  of  the  parish  of  Preston,  in  the 
county  of  Lancaster,  labourer  (/). 

6.  Conclusion  to  every  count 

''Against  the  form  of  the  statute  (n)  ^or  statutes)  in 
such  case  made  and  provided,  and  against  the  peace  of 
bur  said  lord  the  king,  his  crown,  and  dignity  (o).*'  If 
the  indictment  or  information  be  at  common  law,  it  should 
conclude  simply  against  the  peace,  ^c, 

?•  Comnkencement  of  a  count  subsequent  to  the  JlrsL 

»  • 

And  the  jurors  aforesaid,  upon  their  oath  aforestid,  do 
further  present*  that  the  saia  A.  B.  on,  '&c«  with  force 
and  arms,  at  C.  aforesaid,  in  the  county  aforesaid,  tec 

|t)  See  p.  46, 7.  (m)  See  Post  5. 

1^)  Foster,  5.  (n)  See  p.  228. 

\l)  See  p.  49.  (0)  See  chap.  XL 


'^^1^ 
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8.  Commencement  of  an  inquisition  taken  before  the  coroner. 

Lancashire  to  wit  An  inquisition  indented,  taken  for 
our  sovereign  lord  the  king,  at  the  parish  of  JB.  in  the 
county  of  Lancaster,  on  the  day  of  ,  in  the 

year  of  the  reign  of  our  sovereign  lord  George 
the  third,  by  the  grace  of  God,  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  king,  defender  of  the  faith,  be- 
fore C.  D.  (p),  one  of  the  coroners  of  our  said  Lord  the 
king,  for  the  said  county  on  view  of  the  body  of  M.  N. 
then  and  there  lying  dead,  upon  the  oath  (g)  of  A.  B.  &c. 
fname  the  jurors^  J  good  and  lawful  men  of  the  said  county, 
duly  chosen,  and  i^bo  being  then  and  there  (r)  duly  sworn, 
and  charged  to  inquire  for  our  said  lord  the  king,  when, 
how,  and  by  what  means  the  said  M.  N.  canoe  to  his  death, 
do  upon  their  oath  say  (5),  that,  &c. 

Conclusion,  And  that,  after  the  said  E.  F.  had  done 
and  committed  the  felony  and  murder  aforesaid,  he  the 
said  E.  F,  withdrew  and  fled  for  the  same,  fif  so  in  fact^J 
and  that,  at  the  time  of  the  doing  and  committing  thereof, 
or  at  any  time  since,  he  the  said  £.  F.  had  no  goods  or 
chattels,  lands,  or  tenements  within  the  said  county,  or 
elsewhere,  to  the  knowledge  of  the  said  jurors,  f  according 
to  the  fact ^  J  in  witness  wnereof,  as  well  the  said  coroner 
a«  the  said  A.  B.  C.  &c.  (the  names  of  all  the  jurors,J 
have  to  this  inquisition  set  their  hands  and  seals,  the  day, 
year,  and  place,  first  abovementioned. 

9,  Commencement  of  an  information  by  the  attorney^ 

general. 

Michaelmas  term,  in  the year 

•  of  the  reign  of  George  the  third. 
Middlesex,  to  wiL  Be  it  remembered,  that  A.  B. 
esquire,  attorney-general  of  our  sovereign  lord  the  now 
king,  who  for  our  sovereign  lord  the  king  prosecutes  in 
this  behalf,  in  his  proper  person  comes  into  the  court  of 
our  said  lord  the  kmg,  before  the  king  himself,  at  West- 
minster, in  the  county  of  Middlesex,  on  Wednesday  next 
ailer  fifteen  days  of  Saint  Martin  in  ihis  same  term,  and  for 

(p)-Sec    the    observations,         (r)  lb. 
p.  234.  {s)  lb. 

[q]  Sec  p.  236,  237. 
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our  said  lord  the  king  gives  the  court  h^re  to  underetand, 
and  be  informed^  that,  &c. 

.    Conclusion : — against  the  fotm,  &c.  fif  nece$sartfj  and 
*  against  the  peace  of  our  said  lord  the  king,  his  crown,  and 
dignity. 

Whereupon  the  said  attorney  general  of  our  said  lord  the 
king,  who  tor  our  said  lord  the  king  in  this  behalf  prosecutes, 
for  our  said  lord  the  king  prays  the  consideration  of  the 
court  here  in  the  premises,  and  that  due  process  of  law 
itiay  be  awarded  against  the  said  C.  D.  in  this  behalf,  to 
niaKe  him  answer  to  our  said  lord  the  king  touching  and 
concerning  the  premises  aforesaid,  &c. 

\.  10.  Information  by  Master  of  Crown  Office. 

Trinity  term,  39  Geo.  3. 
•  Yorkshire,  to  wit.  Be  it  remembered,  that  James  Tern- 
pier,  esquire,  coroner  and  attorney  of  our  lord  the  noW 
king,  in  the  court  of  our  said  lord  the  now  king,  before 
the  king  himself,  who  prosecutes  for  our  said  lord  the 
king  in  this  behalf,  in  his  proper  person  comes  here  into 
the  court  of  our  said  lord  the  king,  before  the  king  him- 
self at  Westminster,  on  Tuesday  next  after  the  octave  of 
the  purification  of  the  blessed  virgin  Mary,  in  the  39th 
year  of  the  reign  of  our  sovereign  lord^the  now  king,  and 
for  our  said  lord  the  king,  gives  the  court  here  to  under- 
stand and  be  informed  that  C.  D.  late  of,  &c.  (here  state 
the  offence  with  the  same  precision  as  in  an  indictment, 
and  conclude  each  count  according  to  the  nature  of  the 
offence  as  follows.)  To  the  great  damage  of  him  the  said 
A.  B.,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  tne  peace  of  our  said  lord  the  king, 
his  crown  and  dignity. 

And  the  said  coroner  and  attorney  of  our  said  lordlhc 
king,  who  for  our  said  lord  the  king  in  this  behalf  prose- 
cutes, further  giveth  the  court  here  to  understand  and  be 
informed  that  the  said  C.  D.  on,  &c.  (state  offence  to  inie- 
cond  count  of  an  indictment.) 

Whereupon  the  said  coroner  and  attorney  of  our  said  lord 
the  king,  who  for  our  said  lord  the  king  in  this  behalf  prose- 
cuteth  for  our  said  lord  the  king,  prayeth  the  consideration 
of  the  court  here  in  the  premises,  and  that  due  process  of 
law  may  be  awarded  against  him,  the  said  C.  jD«  in  this 
behalf,  to  make  him  answer  to  our  said  lord  the  king» 
touching  and  concerning  the  premises  aforesaid* 
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.    ^  \\.  Presentment  by  a  judge. 

Nollinghamshire.  Be  it  remembered,  that  at  the  as-* 
sizes  and  general  session  of  oyer  and  terminer  of  our  lord 
the  king,  holden  at  Nottingham  in  and  for  the  county  of 
Nottingham*  on  Thursday,  the  loth  day  of  March  in  the 
thirty  second  year  of  the  reign  of  our  sovereign  lord 
Greorge  the  3d  king  of  Great  Britain,  &c.  before  the  right 
honourable  Sir  James  Byre,  knight,  lord  chief  baron  of  our 
lord  the  king  of  his  court  of  exchequer;  the  honourable 
Sir  Alexander  Thomson,  knight,  one  of  the  barons  of  our 
said  lord  the  king  of  the  same  court,  and  others  their  fel- 
lows, justices  of  our  said  lord  the  king  appointed  to  take 
and  hold  the  said  assizes  in  and  for  the  said  county,  and 
also  to  hear  and  determine  all  treasons,  murders,  felonies, 
and  other  misdemeanours  committed  within  the  same 
county;  I  the  said  Sir  Alexander  I'homson,  by  virtue  of 
and  pursuant  to  the  power  and  authority  given  me  in  and 
by  an  act  of  parliament  made  and  passed  in  the  13th  year 
of  our  said  lord  the  king,  intitled,  "an  act  to  explain, 
amend,  and  reduce  into  one  act  of  parliament,  the  sta^^ 
tutes  now  in  being  for  the  amendment  and  preservation 
''  of  the  public  highways  within  that  part  of  Great  Bri- 
**  tain  called  England,  and  for  other  purposes,"  do  upon 
my  own  view  this  day  taken  present,  that  from  the  tihie 
whereof  the  memory  of  man  is  not  lo  the  contrary,  there 
was  and  yet  is  a  certain  common  and  ancient  king's  high- 
way, leading  from  ■  in  the  county  of towards 

and  unto  Nottingham  in  the  --*•  used  for  all  the  liege 
subjects  of  our  said  lord  the  king,  with  their  horses, 
coacbi»B,  carts,  and  carriages,  to  go,  return,  pass,  and  repass 
at  their  will  and  pleasure,  and  that  a  certain  part  of  the 
king's  common  highway,  situate,  lying,  and  l)eing  in  the 
parish  of  ■    in  the  said  county  of  Nottingham  to  wit 

&c.  was,  and  yet  is  very  ruinous,  miry,  deep,  broken,  and 
in  great  decay  for  want  of  due  reparation  and  amendment, 
of  the  same,  so  that  the  liege  subjects  of  our  said  lord  the 
king  through  the  same  way  with  their  horses,  coaches, 
carts,  and  carriages,  could  not,  nor  yet  can  go,  return,  pass, 
and  repass  as  tbey  ought,  and  were  wont  to  do,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of 
our  said  lord  the  king,  through  the  same  highway,  going, 
returning,  passing,  and  repassing,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown,  and  dignity  ;  and  that 
the  inhabitants  of  the  said  parish  of  ■  in  the  said 
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county  of  Nottingham*  the  said  common  highway  so  as 
aforesaid  in  decay,  ought  to  repair  and  amend,  and  still  of 
right  ought  to  repair  and  amend  when  and  so  often  as  it 
^  shall  be  necessary,  in  testimony  whereof,  I,  the  said  Sir 
Al^xand^r  Thomson,  have  to  these  presents  set  my  band 
and  seal,  this  fifteenth  day  of  March,  one  thousand  sevea 
hundred  and  ninety-two*. 

Alexander  Thomson  (L.  S.) 

12.   Indictment  for  levying  public  war  against  the  ktng, 
by  riotously  assembling,  armed  with  offensive  weapons* 

Middlesex,  to  wit.  The  jurors  for  our  lord  the  king  upon 
heir  oath  present,  that  G.  G.  late  of  the  parish  of  Saint 
Mary  le  Bonne,  otherwise  Marybone,  in  the  county  of 
Middlesex,  esquire,  commonly  called  Lord  G«  G.  being 
a  subject  of-  our  said  sovereign  lord  Geoi^e  the  third,  by 
the  grace  of  God  of  (0  Great  Britain,  France,  and  Ire- 
land, king,  defender  of  the  faith,  not  having  the  fear  of 
God  before  bis  eyes  (ti),  nor  weie^hing  the  duty  of  bis  al- 
Jegiance,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  and  entirely  withdrawing  the  love 
and  true  and  due  obedience  which  every  subject  of  our 
said  sovereign  lord  the  king  should,  and  of  right  ought 
to,  bear  towards  our  said  present  sovereign  lord  the  king, 
'  and  (x)  wickedly  devising  and  intending  to  disturb  the 
peace  and  public  tranquillity  of  this  kingdom,  on  the  se- 
cond (y)  day  of  June,  in  the  twentieth  year  of  the  reign 
of  our  said  sovereign  lord  the  now  king,  at  the  parish  of 
Saint  Margaret,  within  the  liberty  of  Westminster,  in  the 
said  county  of  Middlesex,  unlawfully,  maliciously,  and 
traitorously  [z)  did  compass,  imagine,  and  intend  to  raise 
and  levy  war,  insurrection,  and  rebellion  against  our  said 
lord  the  king,  within  this  kingdom  of  Great  Britain ;  and 
in  order  to  fulfil  and  bring  to  eii'ect  the  said  traitorous 
compassings,  imaginations,  and  intentions  of  him  the 
^id  G.  G.  he  the  said  G.  G.  afterwards,  that  is  to  say,  on 
the  said  second  day  of  June,  in  the  twentieth  year  afore- 
paid^  with  force  and  arms,  &c.  at  the  said  parish  of  Stint 

[i]  The  present  style  is,  «'of        (x)  These  all^tions  do  not 

the  united  kinedbm  of  Great  appear  to  be  material. 
Britain  and  Ireland  king,  de»         (y)  Tl^e  precise  day  is  not 

fender  of  the  faith."  essential,  see  p.  61,  62^ 

(u)  These  allegations  are  not         (;s)  See  p.  75. 
paterial. 
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Mai^ret,  within  the  liberty  of  WeBtminster,  in  the  said 
county  of  Middlesex/  with  a  great  multitude  of  persons, 
whose  names  are  at  present  unknown  to  the  jurors  afore- 
said,  to  a  great  number,  to  wit,  to  the  number  of  five 
hundred  persons  and  upwards,  armed  and  arrayed  in  a* 
warlike  manner,  that  is  to  say,  with  colours  flying,  and 
with  swords,  clubs,  bludgeons,  staves,  and  other  weapons, 
as  well  offensive  as  defensive,  being  then  and  there  un- 
lawfully, maliciously,  and  traitorously  assembled  and  ga- 
tnered  together  against  our  said  present  sovereign  lord 
the  king,  most  wickedly,   maliciously,    and  traitorously 
did  ordain,  prepare,  and  levy  public  war  a£fainst  our  said 
lord  the  king,  his  supreme  and  undoubted  lord,  contrary 
to  the  duty  of  his  allegiance  (a),  against  the  peace  of  our 
said  lord    the  king,   his  crown,  and  dignity,  and   also 
against  the  form  of  the  statute  in  such  case  made  and 
provided.    And  the  jurors  aforesaid,   upon   their  oath 
aforesaid,  do  further  present,  that  the  said  G.  G.  being  a 
subject  of  our  said  sovereign  lord  the  king;  not  having 
the  fear  of  God  before  his  eyes,  but  being  moved  and  se* 
duced  by  the  instigation  of  the  devil,  and  entirely  with- 
drawing the  love  and  true  and  due  obedience  which 
eveiy  subject  of  our  said  sovereign  lord  the  king  should, 
and  of  right  ought  to  bear  towards  our  said  present  so- 
vereign lord  the  king,  and  wickedly  devising  and  intend^* 
ing  to  disturb  the  peace  and  public  tranquillity  of  this 
kingdom,  afterwards,  to  wit,  on  the  said  second  day  of 
June,  in  the  twentieth  year  of  the  reign  of  our  said  so- 
vereign lord  the  now  king,  and  on  divers  other  days  and 
times  between  that  day  and  the  tenth  day  of  the  same 
month   of  June,  at  the  said  parish  of  Saint  Margaret, 
within  the  liberty  of  Westminster,  in  the  said  county  of 
Middlesex,  unlawfully,  maliciously,  and  traitorously  did 
compass,  imagine,  and  intend  to  raise  and  levy  war,  in- 
surrection, and  rebellion,  against  our  said  lord  the  king, 
within  this  kingdom  of  Great  Britain ;  and  in  order  to 
fulfil  and  bring  to  effect  the  said  last-mentioned  traitoroua 
compassings,  imaginations,  and  intentions,  of  him  the 
said  G.  G.  he  the  said  G.  G.  on  the  said  second  day  of 
June,  in  the  twentieth  year  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and  the  tenth  day  of 
the  same  moibth  of  June,  with  force  and  arms,  kc  at  the 

(a)  It  is  unnecessary  to  lay  duty  of  natural  allegiance,  see 
the  offence  to  have  been  com-  p.  75,  andCranbum*s  case,  St. 
mitted  against  the  defendant's     Tr.  8  Will.  3. 


• 
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said  parish  of  Saint  Margaret,  wttbin  the  liberty  of  Wot- 
roioster,  in  the  s&id  county  of  Middlesex.  {  Then  proceed 
as  in  the  first  county  from  the  asterisk. J 

IS.  An  indictment  of  high  treason  for  coining  shillings. 

f  Commencement  as  in  pr.  I,  J  Twenty  pieces  of  false, 
feigned,  and  counterfeit  money  and  coin,  or  pewter,  lead, 
tin,  and  other  mixt  metals,  to  the  likeness  and  similitude 
of  the  ^ood,  legal,  and  current  money  and  silver  coin  of 
our  said  lord  the  king  of  this  realm,  called  shillings,  then 
and  there  falsely,  deceitfully,  feloniously,  and  traitorously  * 
did  foige,  counterfeit,  knd  coin,  against  the  duty  of  bis  al- 
legiance, against  the  peace,  &c*  and  agaimt  the  form,  &c. 

14.  Indictment   of  high  treason  for  hating  instruments 

for  coining  in  custody  [b). 

That  A.  B.  late  of,  &c.  labourer,  and  C.  D.  late  of,  &c 
labourer,  not  (c)  being  persons  employed,  and  neither  of 
them  being  a  person  employed,  in  or  for  the  mint  or  mints 
of  our  said  lord  the  king,  in  the  tower  of  London  or  else- 
where, and  for  the  use  and  service  of  the  said  mints  only, 
and  not  being  persons  lawfully  authorized,  and  neither  of 
them  being  lawfully  authorized;  by  the  lords  commis- 
sioners of  the  treasury,   or  lord  high  treasurer  of  Eng- 
land for  the  time  being,  on,  &c.  with  force  and  arms, 
at,  &c.  one  pair  of  (d)  moulds  made  of  chalk  (each  of 
which  said  moulds  would  then  make  and  impress  [e]  the 
figure,  resemblance,  and  similitude  of  one  of  the  sides  of 
the  lawful  silver  coin  of  this  kingdom  called  sixpences) 
without  any  lawful  authority  or  sufficient  excuse  lor  that 
purpose,  knowingly  and  traitorously*  had  in  the  custody 
and  possession  of  them  the  said  A.  B.  and  C.  D.  at,  &c. 
against  the  duty  of  thefr  allegiance,  against  the  peace,  &c. 
and  also  against  the  form  of  the  statute,  &c. 

(h)  The  having  a  mould  in  (c)  As  to  the  nee^ssity  of 

possession  is  :nrithin  the  statute,  these  allegations,  see  p«  171* 

since  it  is  comprehended  in  the  172. 

words  or  other  tool  or  instru^  (d)  See  note  (b)» 

ment  before  mentioned.    Len*  (e)    See     Lennard^s     east, 

nard's  casei  Leacb^  105.  Leach,  105. 
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15.  Indictment  for  hiding  and  concealing  coining-stools. 

As  in  the  abone  indiclment,  to  the^^  in  the  dwelling- 
bouse  of  E.  F.  situate  at  the  parish  aforefaid»  in  the  county 
aforesaid,  did  hide  and  conceal,  against  the  duty  of  their 
allegiance,  against  the  peace,  &c.  and  also  against  the  form 
of  the  statute,  &c 

By  Stat  8  &  9  W.  3.  c.  26.  s.  1.  it  is  enacted.  That  no 
smith,  engraver,  founder,  or  other  person  or  persons  what- 
soever (other  than  and  except  the  persons  employed,  or  to 
be  employed  in  or  for  his  miyesty's  mint  or  mints,  in  the 
tower  of  London  or  elsewhere,  and  for  the  use  and  ser- 
vice of  the  said  mints  only,  or  persons  lawfully  authorized 
by  the  lords  commissioners  of  the  treasury,  or  lord  high 
treasurer  of  England,  for  the  time  being),  shall  knowingly 
make  or  mend,  or  begin  or  proceed  to  make  or  mend,  o? 
assist  in  the  making  or  mending  of  any  puncheon,  coun- 
ter-puncheon, matrix,  stamp,  dye,  pattern,  or  mould,  of 
steel,  iron,  silver,  or  other  metal  or  metals,  or  of  spaud  or 
fine  founder's  earth,  or  sand,  or  of  any  other  materials 
whatsoever,  in  or  upon  which  there  shall  be,  or  be  made 
or  impressed,  or  which  will  make  or  impress,  the  figure, 
stamp,  resemblance,  or  similitude  of  both  or  either  of  the 
sides  or  flats  of  any  gold  or  silver  coin  current  within 
this  kingdom;  nor  shall  knowingly  make  or  mend,  or 
begin  or  proceed  to  make  or  mend,  or  assist  in  the  making 
or  mending,  of  any  edger  or  edging*tool,  instrument,  or 
engine,  not  of  common  use  in  any  trade,  but  contrived 
for  making  of  money  round  the  edges  with  letters,  grain* 
lugs,  or  other  marks  or  figures  resembling  those  on  the 
edges  of  money  coined  in  liis  majesty's  mint,  nor  any 
press  for  coinage,  nor  any  cutting-engine,  for  cutting 
round  blanks  by  force  of  a  screV  out  of  flatted  bars  of 
gold,  silver,  or  other  metal ;  nor  shall  knowingly  buy  or 
sell,  hide  or  conceal,  or,  without  lawful  authority  or 
suflicient  excuse  for  that  purpose,  knowingly  have  in  his 
her,  or  their  houses,  custody,  or  possession,-  any  such 
puncheon,  counter-puncheon,  matrix,  stamp,  dye  (/), 
edger,  cutting-engine,  or  other  tool  or  instrument  before- 

(/)  See  an  indictment  against     of  coining  shillings,  Cro.  C.  C« 
two  persons  for  having  a  dye  in      11 1 .  8th  edit« 
their  custody,  for  the  purpose 
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mentioned ;  and  if  any  smith,  engraver,  founder,  or  otiier 
person  or  arsons  whatsoever,  (other  than  and  except 
a9  aforesaid)  shall  offend  in  any  the  matters  or  things 
aforesaid,  then  all  and  every  such  offender  and  offenders, 
their  counsellors,  procurers,  aiders,  and  abettors^  shall  be, 
and  is  and  are  hereby  adjudged  to  be,  guilty  of  higil 
treason ;  and  being  of  the  said  offences,  or  any  of  them, 
convicted  or  attainted,  according  to  the  order  and  course 
of  the  laws  of  this  realm,  shall  suffer  death  as  in  case  of 
high  treason* 

By  sec.  9.  the  prosecution  must  be  commenced  within 
three  months. 

By  Stat  7.  Ann,  c.  35.  s.  1.  the  stat  a  &  0  Will.  3.  c.  $& 
is  made  perpetual ;  and  by  s.  9.  the  makers  and  menders 
of  tools,  and  such  as  mark  money  round  the  edges,  &c. 
may  be  prosecuted  within  six  months. 

16.  For  petit  treason,  against  a  woman,  for  poisoning  her 

husband  (g). 

That  A.  B.  late  of,  &c.  widow,  late  wife  of  J.  B.  late  of 
the  same  place,  yeonian»  deceased,  of  her  malice  afore- 
thought, contriving,  devising,  and  intending  him  the  said 
i»  B.  her  said  late:  husband,  to  deprive  of  bis  life,  and 
im  feloniously  and  traitorously  to  kill  and  murder,  od, 
&c.  with  force  and  arms,  at,  &C  in  tbe  county  aforesaid, 
feloniously,  traitorously,  wilfully,  and  of  her  malice  afore- 
thought, did  mix  and  miogle  a  great  quantity  of  deadly 
poison,  to  wit  (A),  arsenic,  with  a  quantity  of  water-gruel; 
and  that  she  the  said  A.  B.  then  and  there,  feloniously, 
traitorously,  wilfully,  and  of  her  malice  aforethought,  did 
give  and  deliver  the  said  poison,  so  mixed  with  the 
said  water*gruel  as  aforesaid,  to  the  said  J.  B.  her  said  then 
husband  to  be  drank  by  him  the  said  J.  B.  (she  the  said 
A.  B.  then  and  there  well  knowing  the  said  arsenic  to  be 
a  deadly  poison) ;  and  that  the  said  J.  B.  by  the  persuasion 
and  at  the  instigation  of  the  said  A.  B.  the  said  poison  so 
mixed  with  water-gruel  as  aforesaid  (not  knowing  the, 
same  to  be  deadly  poison),  did  then  and  there  drink,  and 
swallow  down  into  bis  body,  by  which  drinking  and  swal- 
lowing of  the  said  poison,  so  mixed  with  water-gruel  as 
aforesaid,  the  said  J.  B.  then  and  there  became  sick  and 

ig)  See  p.  34, 3d,  324,  325,  (/t)  See  Ktcbolsmi^s  caie^ 
and  pr.  19.  p.  58,  5% 
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greatly  distempered  in  his  body,  of  which  said  tiGkness 
and  distemper  he  the  said  J.  B.  from,  &c.  until,  &c.  at,  &c. 
did  languish,  and  languishing  did  live,  on  which  said  -— — > 
day  of  ,  in  the  year  aforesaid,  the  said  I.  B,  at 

the  parish  aforesaid,  in  the  county  aforesaid,  of  the  poison 
aforesaid,  so  drank  and  swallowed  as  aforesaid,  and  of  the 
said  sickness  and  distemper,  occasioned  by  |;he  drinking 
of  the  said  poison,  so  mixed  with  water-graei  as  afore- 
said, died:  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  A.  B*  the  aforesaid  J.  B. 
her  said  late  husband^  in  manner  and  form  aforesaid,  felo- 
niously, traitorously,  wilfully,  and  of  her  malice  afb^' 
thoQght,  did  poison,  kill,  and  murder,  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dignity. 


17.  Commencement  of  an  indictment  for  murder  or  man* 

slaughter. 

Lancashire  (i),  to  wit.  The  jurors  for  our  lord  the 
king  upon  their  oath  present,  that  A.  B.  late  of  the  paririi 
of  C.  in  the  county  ot  Lancaster,  labourer  [k],  not  having 
the  fear  of  God  before  his  eyes,  but  being  moved  and  se- 
duced by  the  instigation  of  the  devil  (/),  on  the 

day  (m)  of  ,  in  the  — —  year  of  the  reira  of  our 

sovereign  lord  George  the  third,  by  the  grace  of  God,  of 
the  united  kingdom  of  Great  Britain  and  Ireland,  king, 
defender  of  the  faith,  with  force  and  arms  (n),  at  the 
parish  aforesaid,  in  the  county  aforesaid*,  in  and  upon 
one  E.  F.  (o),  in  the  peace  of  God  and  our  said  lord  the 
king,  then  and  there  (p)  heing^  feloniously  (f),  wilfully, 
and  of  his  malice  aforethought,  did  make  an  assault,  and 


(t)  As  to  the  venue,  see  the 
itat.  2  &  3.  Ed.  6.  c.  24.  and 
supra,  p.  6.  As  to  murders 
committed  abroad,  see  the  sta^. 
57.  G.  3.  e.  52. 

{k)  As  to  the  name  and  ad- 
dition, see  chap.  3. 

{I)  This  averment,  though 
frequently  introduced,  is  unne- 
cessary. 

(m)  Both  the  /day  of  the 
stroke  and  of  the  death  must 


be  stated,  see  p.  59, 60.  2  Hale, 
179.     East.  P.  C.  344. 

(n)  These  words  are  unne- 
cessary in  an  indictment  for 
murder,  since  the  force  is  fully 
implied.  2  Haw.  c.  25.  s.  90, 
91.   2  Hale,  87. 

(o)  As  to  the  name  of  the  per- 
son murdered,  see  p.  184, 185. 

(p)  This  averment  is  unne- 
cessary, see  p.  184,  185. 

{q)  These  are  essential 
words,  see  p.  76, 11. 
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that,  Cufier  stating  the  means  and  manner  (r)  of  commit 
ting  the  offence,  allege  the  death  thus:  J  of  which  said  mortal 
strokes,  wounds,  and  bruises,  {according  to  the  fact)  the  said 

E.  F.  from  the  said day  of  ■  ',  in  the  year 

aforesaid,  until  the  ■  ■  ■    ■'  day  of  — — ,  in  the  same 

Jrear,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did 
anguish,  and  languishing  did  live,  on  which  said  ——day 
of  ■  .  ■  ■,  in  the  year  aforesaid,  the  said  E.  F.  at  the 
parish  aforesaid,  in  the  county  aforesaid,  of  the  said  mor- 
tal strokes,  wounds,  and  bruises  died  {or  if  the  party  died 
very  soon  qfter  the  stroke,  Sfc.  thus,)  of  which  said  mortal 
3trokes,  wounds,  and  bruises,  the  said  E.  F.  then  and  there 
instantly  died.  {And  conclude  thus,)  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
A.  B.  him  the  said  E.  F.  in  the  manner  and  by  the  means 
aforesaid,  {or  last  aforesaid  in  concluding  to  a  second  or 
subsequent  count,)  feloniously,  wilfully,  and  of  his  ma- 
lice aforethought,  did  JciU  and  murder  {s),  against  the 


(r)  For  the  general  rules  re<r 
li^ng  to  this  description,  see 
p.  91,  92. 

[s)  The  technical  term  tnur« 
der,  as  well  as  the  wo^ds  felo^ 
niously  and  of  mcUice  afore^ 
thought,  are  essential  to  the 
indictment,  see  p.  76, 77.  The 
term  murdrum  originally  meant 
the  amerciament  which  was 
exacted  from  the  township 
when  a  pereon  was  privately 
murdered,  and  the  offender  not 
apprehended.  Fost.  281.  1 
HaJe,  447.  Brae,  de  Goron.  c« 
15.  And  in  that  sense  it  is 
used  in  the  stat.  of  Marlbridge, 
52  H.  3.  3.  26.  And  hence 
the  term  murdrum  was  after- 
wards used  to  signify  the  of- 
fence which  occasioned  the 
amerciament,  viz.  occulta  oo- 
cisio  nullo  sciente  out  videnU, 
Bract  cap,  de  murdro„  and 
every  oth  er  homicide  was  term- 
ed homicidium  nequitcr  et  in  fc' 
Ionia  f(iclum  ;  but  there  was  no 
distinction  between  murder  a^d 


manslaughter  as  to  punishment 
upon  conviction,  Fost*  302.  The 
term  was  afterwards  used  more 
extensively  to  mean  any  homi- 
cide attended  with  circum- 
stances which  indicated  precon- 
ceived malice,  St^undf.  c.  10* 
and  from  the  50th  of  E.  3.  acts 
of  general  pardon  constantly 
except  murder  described  as  of 
malice  prepensed,  or  by  words 
tantamount,  and  the  stat.  13  R. 
2.  St.  2.  c.  4  enacts,  that  no 
pardon  shall  be  allowed  for 
murder  or  for  the  death  of  a  man 
slain  by  await,  fissault,  or  mo- 
lioe  prepensed,  unless  the  same 
be  specified  in  the  charter,  &c 
The  stat.  12  H.  7.  c.  7.  is 
included  in  the  stat*  1  £•  6. 
c.  12.  mentioned  below;  the 
stat.  23  H.  8.  c.  1.  s.  3.  ousts 
of  clergy  all  found  guilty  of 
malice  prepensed,  or  of  any 
abetment,  procurement,  kjc ; 
the  stat.  25  H.  8.  c.  3.  re- 
fers to  the  23d  of  H;  8. ;  these 
are  repealed  by, the  stat.  I  £. 
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peace  (0  of  our  said  lord  the  king,  bis  crown  and  dig^ 
nity  («). 

18.  In  an  indictmeni  for  manslaughter,  the  conclusion  i.c, 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say,  that  the  said  A.  B.  him  the  said  £.  F.  iu  manner 
and  by  the  means  aforesaid,  feloniously  did  kill  and  slay* 
against  the  peace,  &c. 

19.  Indictment  against  M.  B,  for  the  murder  of  her  father 
by  intermixing  arsenic  with  tea  and  water-gruel,  of  which 
he  drank  at  differe/it  times'. 

That  M.  6.  late  of,  &c.  spinster,  daughter  of  Francis 
Blandy,  late  of  the  same  place,  gentleman,  deceased,  not 
having  the  fear  of  God  before  her  eyes,  but  beins^  moved 
and  seduced  by  the  instigation  of  the  devil,  and  of  her 
malice  aforethought,  contriving  and  intending  him  the  said 
Francis  Blandy,  her  late  father,  in  his  life-time  to  deprive 
of  his  life,  and  him  feloniously  to  kill  and  murder,  on, 
&c.  and  on  divers  other  days  and  times  between  the  said 

day  of  ,  and  the  — —  day  of in  the  vear 

aforesaid,  with  force  and  arms,  at  the  parish  of  H.  aK>re- 
said,  in  the  county  aforesaid,  did  knowingly,  wilfully, 
feloniously  (x),  and  of  her  malice  aforethought,  mix  and 
mingle  certain  deadly  poison,  to  wit,  white  arsenic  [y],  in 
certain  tea  which  had  been  at  divers  days  and  times  dur« 
ing  the  time  aforesaid  prepared  for  the  use  of  the  said 
Francis  Blandy,  to  be  drank  by  him  the  said  Francis 
Blandy,  she  tlie  said  M.  B.  then  and  there  well  knowing 
that  the  said  tea,  with  which  she  the  said  M.  B.  did  so 
mix  and  mingle  the  said  deadly  poison  as  aforesaid,  was 
then  and  there  prepared  for  the  use  of  the  said  Francis 
Blandy,  with  intent  [z]  to  be  then  and  there  administered 

6.  c.  12.  which   takes   away         (f)  Essential,  see  p.  209. 
elergy  from  murderers  of  ma*  («)  See  p.  210, 211,  and  as  to 

lice  prepense,  if  found  guilty,  the  conclusion  in  general,  see  p. 

or  confessing   the  same  upon  B95. 
arraignment,  or  not  answering         (x)  p.  76,  77. 
directly  or   standing    wilfully         (y)  The   kind  of  poison  is 

mute;  and  the  stat.  4  &  5  Ph.  not  material, see  p.  91,  92. 
&  M.  c«  4.  ousts  of  cle^  ac«         (z)  See  Nicholson^s  case,  p. 

cessories  before  the  fact.     For  ryS,  59. 
other  matters  relating  to  this 
offence,  see  the  Index,  tit.  Mur** 
der  and  Evidence. 
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to  hitn,  for  his  drmkifig  the  same;  and  the  said  tea,  with 
which  the  said  poison  was  so  mixed  as  aforesaid,  after- 
wards, to  wit,  on  the  said -  day  of  — — — — ,  and 

6n  the  said  other  days  and  times,  at  the  parish  of  H.  afore- 
said, in  the  county  aforesaid  (a),  was  delivered  to  the  said 
Francis  Blandy,to  be  then  and  there  drank  by  him;  and 
the  said  Francis  Blandy  (not  knowing  the  said  poison  to 
have  been  mixed  with  the  said  tea,)  did  afterwards,  to  wit, 
on  the  said  ■  >  day  of  — »  ■  ■  ,  and  on  the  said  di* 
^ers  other  days  and  times,  there  drink  and  swallow  down 
into  his  body  several  quantities  of  J;he  said  poison,  so 
mixed  as  aforesaid  with  the  said  tea;  and  that  the  said 
M.  B.  might  more  speedily  kill  and  murder  the  said  Fran- 
cis Blandy,  sh6  the  said  M,  B.  on  the  said        ■       day  of 

,  and  on  divers  others  days  and  times  between 
the  said  ■  day  of  — — — ,  and  the  ■    ■        day  of 

,  in  the  year  of  the  reign  aforesaid,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
Said,  did  knowingly,  wilfully,  feloniously,  and  of  her 
malice  aforethought,  mix  and  mingle  certain  deadly 
poison,  to  wit,  white  arsenic,  with  certain  water-gruel, 
which  had  been  made  and  prepared  for  the  use  of  the  said 
Francis  Blandy,  to  be  drank  by  hin^  the  said  Francis 
Blandy,  she  the  said  M.  B.  then  and  there  well  knowing 
that  the  said  water-gruel,  with  which  the  poison  was 
so  mixed  as  aforesaid,  was  then  and  there  prepared  for 
the  use  of  the  said  Francis  Blandy,  with  intent  to  be  then 
and  there  administered  to  him  for  bis  drinking  of  the 
same ;  and  the  said  water-gruel,  with  which  the  said  poi- 
son was  so  mixed  as  aforesaid,  afterwards,  to  wit,  on  the 
said  ■  day  of  )  and  on  the  said  other  days 

and  times  last  aforesaid,  at  the  parish  of  H.  aforesaid,  in 
the  county  aforesaid,  was  delivered  to  the  said  Francis 
Blandy,  to  be  then  and  th^re  drank  by  him ;  and  the  said 
Francis  Blandy  (not  knowing  the  said  poison  to  have  been 
mixed  with  the  said  water-gruel)  did  afterwards,  to  wit, 
on  the  said  ■  day  of  ,  and  on  the  day  then 

next  following,  and  on  divers  other  days  and  times  afler- 

(a)   If  the  pfisoTier  had  (}e«  intent  aforesaidy  on,  &c.  at,  &c. 

livered  the    poison,  it  would  deliver  to  the  said  F.B."  Seep, 

have  been  proper  to  aver  as  in  Ni-  57,  58,59.  And  if  she  had  jwi- 

choIson*8  case,  p.  58, 59,  "  that  cured  the  same  by  an  innocent 

the  said  M.  B.  the  said  tea,  agent  the  same  averment  would 

with  which,   &c.  did  with  the  have  been  proper. 
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wards,  anci  before  the'isaid  ■      ■      day  of  ■     ',  there 

take,  drink,  and  swallow  down  into  his  bod^  several  quan-« 
tities  of  the  said  poison,  so  mixed  as  aforesaid  with  the  said 
water-^ruel;  and  the  said  Francis  Blandy  of  the  poison 
aforesaid,  and  by  the  operation  thereof,  became,  sick  and 
greatly  distempered  in  his  body;  of  which  said  sickness 
and  distemper  of  body,  occasioned  by  the  said  drinking, 
taking,  and  swallowing  down  into  the  body  of  the  said 
Francis  Blandy  of  the  poison  aforesaid,  so  mixed  and 
mingled  in  the  said  tea  and  water-guel  as  aforesaid,  he  the 
said  Francis  Blandy,.  from  the  said  several  davs  and  times 
on  which  he  had  so  taken,  drank,  and  swallowed  down 
the  same  as  aforesaid,  until  the  said  — —  day  of——, 
in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  languish,  and  languishing  did  live:  on  which 
said  — —  day  of — ',  in  the  '  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  he 
the  said  Francis  Blandy  of  the  poison  aforesaid  (b),  so 
taken,  drank,  and  swallowed  down  as  aforesaid,  ami  of 
the  said  sickness  and  distemper  thereby  occasioned,  did 
die* :  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid^ 
do  say,  that  the  said  M.  B.  him  the  said  Francis  Blandy,  in 
manner  and  by  the  means  aforesaid,  feloniously,  wilfully, 
and  of  her  malice  aforethought,  did  poison,  kill,  and  mur- 
der against  the  peade,  &c.  (c). 

20,  Indictment  for  murder  by,  striking  with  a  bucket,  tried 

in  the  court  of  Admiralty, 

Admiralty  of  England  (d).  The  jurors  for  our  sovereign 
lord  the  king,  upon  their  oath  present,  that  William  Kidd, 
late  of  London,  mariner,  on,  &c.  with  force  and  arms,  upon 
the  high  sea^  near  the  coast  of  Malabar,  in  the  East  Indies^ 
and  within  the  jurisdiction  of  the  admiralty  of  England, 
in  and  on  board  a  certain  ship,  called  The  Adventure  Grai- 
ls* (whereof  the  said  William  Kidd  was  then  com- 
mander,) then  and  there  being,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  make  an  assault  (e)  in  and  upon 

(6)  This  allegation  is  mate-  against  the  prisoner,  and  she 

naly  see  p.  93,  94.  was  executed 

[c]  See  the  proceedings  on  {d)  Vide  2    H,  8.  c.  15.  s.  1. 

this  indictment  in  the  J  0th  vol.  Sec  Leach,  3i  cd.  648. 
of  the  State  Trials,  p.  1.     The  (e)  See  p.  91,  92. 

iiiets    were     clearly     proved 
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W.-M.  in  the  peace  of  (/)  God  and  of  our  said  sovereign 
lord  the  king  then  and  there  being,  and  to  the  ship  afore* 
said,  called  The  Adventure  Galley,  then  and  there  belong- 
ing; and  that  the  aforesaid  William  Kidd,  with  a  certain 
wooden  bucket,  bound  with  iron  hoops  {g)^  of  the  value  {h) 
of  eightpence,  which,  he  the  said  William  Kidd  then 
and  there  had  and  held  in  his  right  band  (t),  did  violently, 
felpniously,  wilfully,  and  of  his  malice  aforethought  beat 
and  strikeJik)  the.afcresaid  W.  M.  in  and  upon  the  right 
aide  (/)  of  the  head  of  him  the  said  W.  M.  a  little  above 
the  right  ear  of  the  said  W.  M.  (he  the  said  W.  M.  ibeo 
and  there  being  upon  the  high  (m)  sea,  in  the  ship  aforesaid, 
and  within  the  jurisdiction  of  the  {m)  admiralty  of  Eng-^ 
land  as  aforesaid,)  giving  [n)  to  the  said  W.  M.  then  and 
there  with  the  bucket  aforesaid,  in  and  upon  the  aforesaid 
right  part  of  the  head  of  him  the  aforesaid  W.  M.  a  little 
above  the  right  ear  of  him  the  said  W.  M.  one  mortal  (o) 
bruise;  of  which  mortal  bruise  the  aforesaid  W.  M.  from 
the  — —  day  of  — — — ,  in  the  — —  year  aforesaid,  until 
the day  of  i  in  the  year  afore- 

said, upon  the  high  sea  aforesaid,  in  the  ship  aforesaid,  and 
\oithin  thejurisiiictiijn  of  the  admiralty  of  England  afore' 
said,  did  languish,  and  languishing  did  live;  on  which 

said day  of ,  in  the  year  aforesaid,  he  the 

said  W.  M.  upon  the  high  sea  aforesaid,  near  the  afore- 
said coast  of  Malabar,  in  the  East  Indies  aforesaid,  in  the 
ship  aforesaid,  called  The  Adventure  Galley,  and  with" 
in  the  jurisdiction  of  the  adntiralty  of  England^  of  the  said 
mortal  wound  did  die:  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  aforesaid  William 
Kidd  him  the  said  W.  M.  upon  the  high  sea  aforesaid, 
in  the  ship  aforesaid,  and  within  the  jurisdiction  ofthead* 
miralty  of  England,  in  manner  and  form  aforesaid,  felo- 
niously, wilfully,  and  of  his  malice  aforethought  did  kill 


{/)  Unnecessary,  p.  184.  n. 
(o). 

(^)  As  to  the  description  of 
the  instrument,  see  p.  91,  92. 

[h)  p.  92,  93. 

(t)  As  to  the  manner,  see  p. 
92,  93. 

(k) .  As  to  the  necessity  of 
this  word,  see  p.  92,  93. 

[1]  The  description  must  be 


particular,  p.  92, 93;  butata- 
riance  from  it  is  not  material, 
if  the  species  of  death  proved  be 
the  same  with  that  alledged, 
p.  92,  93. 

(m)  This  is  essential,  p.  20, 
21. 

(n)  As  to  this  allegation,  see' 
p.  244, 245.  and  Ld.  Ray.  1363. 

(o)  Essential,  see  p«  93,  94; 


tndtciiiikni — tJomkide.  (l9l 

anci  murder,  against  the  peace  ojf  our  said  brd  the  king, 
bis  cilD^Vn  atitl  dignity. 

^1.  )Miel}nent  for  murder-^  nnd  petit  treason  hij  sh'^oliifft^ 
biz.  aj^ainst  the  person  who  shot^  and  the  widow  0/  tht 
dteeasedfor  aiding  and  assisting  (/>)« 

ICommencemfnt  as  in  pr.  17  to  ike  •.) 

Feloniously  (9),  wilfully,  and  of  their  malice  afore- 
thought, and  she  the  said  £.  B.  also  traitorously  (9),  did 
make  an  assault  upon  the  said  S.  B.  the  husband  of  her 
the  said  E.  B.  in  the  peace  (r)  of  God  and  our  snid  lord  the 
king  theil  and  th^re  being;;  dnd  thut  the  said  M.  H  a  cer- 
tain gun,  of  the  value  of  five  shillirigS  (»},  then  aiid  there 
chaiged  and  loaded  with  gunpowder  and  divers  leaden 
shot,  which  gun  he  the  said  M.  H.  in  both  his  hands  then 
abd  there  hdd  and  held,  to^againdt,  and  upon  the  said  S.  Bi 
then  and  there  feloniously^  wilfully,  and  of  his  malice  afore- 
thought did  shoot  and  discharge;  and  that  the  said  M.  IL 
^ith  the  leaden  shut  aforesaid,  out  of  the  gun  aforesaid^ 
then  and  there,  by  force  of  the  gun-powder,  shotj  dis- 
ebai^ed  and  sent  forth  as  aforesaid,  the  aforesaid  S.  B.  in 
and  upon  the  left  side  of  the  head  of  him  the  said  S.  B. 
near  the  left  ear  of  him  the  said  S.  B.  then  and  there,  with 
the  leaden  shot  aforesaid,  out  of  the  guti  aforesaid,  by  the 
ttid  M.  H.  so  as  aforesaid  shot,  discharged,  and  sent  forth, 
feloniously,  wilfully,  and  of  his  tnalice  aforethbught,  did 
strike,  penetrate,  and  woundi  giving  to  the  said  S.  B.  with 
the  leaden  shot  aforesaid^  so  As  aforesaid  shot,  discharged, 
and  sent  forth  out  of  the  gun  aforesaid  by  the  said  M.  H. 
in  and  upon  the  left  «ide  of  the  head  of  him  the  said  S.  B. 
near  the  left  ear  of  him  the  said  S.  B.  One  mortal  wound  {t)^ 
of  the  depth  of  four  inches,  and  of  the  breadth  of  two 
inches,  of  Which  said  mortal  (u)  wound  the  said  S.  B.  then 
and  there  instantly  died;  and  that  the  skid  E.  B.  the  wrfe 
of  him  the  said  S.  B.  theti  and  there  feloniously,  traitor 
^usly  (x),  wilfully^  and  of  her  malke  aforethought  Wait 

(p)  As    to.  the    joinder   of  (s)  Not  essential,  p.  9!J,  93. 

^hesc  pardes  for  offences  differ-  (t)  The  description  slioiild  be 

ing  in  degree,  see  p.  34,  35.  and  precise,  but  a  variance  would 

iee  Leach ,  3d  ed^  4 1 2.  not  be  fatal,  see  p.  92,  93. 

(q)  See  p.  184, 1»5.  (u)  Essential,  p.  93,  94« 

(r)  Ncn  essential,  p.  Qi;  93.  (x)   p*  76*  77, 

VOL.    11.  C 
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present,  aiding,  kelpiug,  abetting*  comfortiQ|,  assisting,  ^ 
maintaining  the  saui  M.  H.  the  felony  and  murder  afore* 
said,  in  manner  and  form  aforesaid,  to  do  and  commit:' 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say,  that  the  said  M.  H.  feloniously,  wilfully,  and  of  bis 
malice  aforethought,  and  the  said  £.  B.  feloniously,  traitor^ 
ousty,  wilfully,  and  of  her  malice  aforethought,  him  the  said 
S.  B.  then  and  there,  in  manner  and  form  aforesaid,  did 
kill  and  murder,  against  the  peace  of  our  said  lord  die 
king,  bis  crown  and  dignity, 

S2.  Indictment  for  murder^  byt  placing  poison  so  as  to  be 
mistaken  by  the  person  poisoned  for  medicine^  laying  ike 
offence  in  two  counts* 

That  J.  D.  late  of,  &c.  on,  &c.  at,  &c.  a  certain  quan- 
tity of  arsenic,  to  wit,  two  drachms  of  arsenic,  (being  a 
deadly  poison,)  feloniously,  wilfully,  and  of  bis  m^ice 
aforethought,    did    put,    infuse    in,    and  mix  together 
with  water,   (he  the  said  J.  I>.   then  and  there  well 
knowing  the  said  arsenic  to  be  a  deadly  poison;)  and  that 
the   said   J.  D.  the  said  arsenic,  so  as  aforesaid  put, 
infused  in,  and  mixed  together  with  water,  into  a  cer* 
tain  glass  phial  bottle,  of  the  value  of  one  penny,  did  pu^ 
and  pour,  and  the  said  gWss  phial  bottle,  with  the  said 
arsenic  put,  infused  in,  and  mixed  together  with  water 
as  aforesaid  contained  therein,  then  and  there,  to  wit, 
on  the  same  twenty-ninth  day  of  August,  in  the  tw^ 
tieth  year  of  the  reign  of  our  said  lord  the  king,  with 
force  and  arms,  at  .the  parish^  aforesaid,  in  the  said  county 
of  Warwick,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought,  in  the  lodging-room  of  the  said  Sir  T.  B.  did  put 
and  place,  in  the  place  and  stead  of  a  certain  mediciiie 
then  lately  before  prescribed  and  made  up  for  the  said  Sir 
T.  B.  and  to  be  taken  by  the  said  Sir  T.  B«  he  the  said 
i.  D.  then  and  there  feloniously,  wilfuUv,  and  of  his  iB9n 
lice  aforethought,  intending  that. the  said  Sir  T.  B.  should 
drink  and  swallow  down  into  his  body  the  said  arseaic, 
put,  infused  in,  and  mixed  together  with  water  as  afore- 
isaid,  contained  in  the  said  glass  phial  bottle,  by  mistakiog 
the  same  as  and  for  the  said  medicine  so  prescribed  and 
made  up  for  the  said  Sir  T.  B.  and  to  be  by  him  the  said 
Sir  T«  B.  taken  as  aforesaid ;  and  the  jurors  aforesaidi 
upon  their  oath  aforesaid,  do  further  present,  that  the 
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Mid  Sir  T.  B.  not  knowing  the  said  arsenic  put,  in- 
fused in,  and  mixed  together  with  water,  as  aforesaid, 
contained  in  the  said  glass  phial  bottle,  so  put  and  placed 
by  the  said  J.  D.  in  the  lodging-room  of  the  said  Sir  T.  B. 
in  the  place  and  stead  of  the  said  medicine  then  lately  be- 
fore prescribed  and  made  up  for  the  said  Sir  T.  B.  and  tq 
be  taken  by  him  the  said  Sir  T.  B.  in  manner  aforesaid,  to 
be  a  deadly  poison,  but  believing  the  same  to  be  the  true 
and  real  meaicine  then  lately  before  prescribed  and  made 
up  for,  and  to  be  taken  by  him  the  said  Sir  T.  B.  afterr 
wards,  to  wit,  on  the  thirtieth  day  of  August,  in  the  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
the  said  arsenic,  so  as  aforesaid  put,  infused  in,  and  mixed 
toother  with  water  by  the  said  J.  D.  as  aforesaid,  con- 
tained in  the  said  glass  phial  bottle  so  put  and  placed  by 
the  said  J.  D.  in  the  lodeing-room  of  him  the  said  Sir  1*. 
B.  in  the  place  and  stead  of  the  said  medicine  then  lately 
before  prescribed  and  made  up  for  the  said  Sir  T.  B.  he 
the  said  Sir  1\  B.  did  take,  drink,  and  swallow  down  into 
his  body ;  by  means  of  which  said  taking,  drinking,  and 
swallowing  down  into  the  body  of  him  the  said  Sir  T.  B. 
*  of  the  said  arsenic,  so  as  aforesaid  put,  infused  in,  and 
ibixed  together  with  water  by  the  s^id  J.  D.  as  aforesaid, 
be  the  said  Sir  T.  B.  then  and  there  became  sick  and  disr 
tempered  in  his  body,  pf  which  said  sickness  and  distem- 
per of  body,  occasioned  by  the  said  taking,  drinking,  and 
swallowing  down  into  the  body  of  him  (he  s^id  Sir  T.  B, 
of  the  said  arsenic,  so  as  aforesaid  put,  iqfu^  iii,  and 
mixed  together  with  water  by  the  said  J.  D.  as  aforesaid, 
he  the  said  Sir  T,  B.  on  the  said  thirtieth  day  of  August, 
in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  die:  and  so  the  jurors  aforesaid,  &c.  (Con- 
clude  as  in  pr.  19.)  That  the  said  J.  D.  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  devising  and  intend? 
ing  to  poison,  kill,  and  murder  the  said  Sir  T.  B.  with  ^ 
certain  poison,  called  arsenic,  on,  &c.  with  force  and  arms, 
at,  &c.  knowing  the  said  poison,  called  arsenic,  to  be  a 
deadly  poison,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  mix  and  mingle  the  said  poison,  calle4 
arsenic,  in  water ;  and  that  the  said  J.  D.  feloniously,  wi}- 
fnllv,  and  of  his  malice  aforethought,  did  put  and  pour  the 
said  poison,  called  arsenic,  so  as  aforesaid  mixed  and  min- 
gled  in  water,  into  a  certain  glass  phial,  and  the  said  glass 
phial  vj^ith  the  said  poison,  called  arsenic,  so  n^ixed  and 
iiiingl.e4  in  water  as  aforesaid,  contained  therein,  then  and 

c« 


394  PRECB DENTS,  &C. 

I 

there»  to  wit,  op»  &c.  at,  &c.  feloniously,  wilfully,  nnd  of 
his  malice  aforethought  did  put  and  place  in  the  lodgiog- 
room  of  the  said  Sir  T«  B.  in  the  dwelling-house  of  (y)i 
dame  Anna  Maria  B.  widow,  there  situate,  with  intention 
that  the  said  Sir  T.  B.  should  take,  drink,  and  swailovr 
down  into  his  body  the  said  poison,  called  arsenic,  so 
mixed  and  mingled  in  water  as  aforesaid,  and  contained  in 
the  said  glass  phial :  and  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Sir  T.B. 
not  knowing  the  said  poison,  called  arsenic,  so  mixed  and 
mingled  in  water  as  aforesaid,  and  contained  in  the  said 
glass  phial,  to  be  deadly  poison,  afterwards,  to  wit,  on  the 
said  thirtieth  day  of  August,  in  the  twentieth  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  did 
take,  drink,  and  swallow  down  into  his  body  the  said  poi* 
son,  called  arsenic,  so  mixed  and  mingled  in  water  as  afore- 
said, and  contained  in  the  said  glass  phial ;  by  means  of 
which  said  taking,  drinking,  and  swallowing  down  into  the 
body  of  him  the  said  Sir  T.  B.  of  the  said  poison,  called 
arsenic,  so  as  aforesaid  mixed  and  mingled  in  water  by  the 
said  4.  D.  as  aforesaid,  he  the  said  Sir  'l\  B.  then  and  there 
became  sick  and  distempered  in  his  body ;  of  which  said 
sickness  and  distemper  of  body^  occasioned  by  the  said 
taking,  drinking,  and  swallowing  down  into  the  body  oi 
him  the  said  Sir  T.  B.  of  the  said  poison  called  arsenic,  so 
as  aforesaid  mixed  and  mingled  in  water  as  aforesaid,  by 
the  said  J.  D.  as  aforesaid,  he  the  said  Sir  T.  B.  afterwards, 
to  wit,  on  the  said  thirtieth  day  of  August,  in  the  twen- 
tieth year  aforesaid,  at  the  parish  aforesaid,  in  the  coun^ 
aforesaid,  did  die.  (Conclude  as  before,  pr.  19.) 

23,  Indictment  againH  a  man  for  confining  and  starving 

his  wife  to  death. 

That  J.  W/  late  of,  &c.  cordwainer,  not  having  the  fear 
of  God  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  and  of  his  no^lice  aforethought 
contriving  and  intending  Ann,  his  wife,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  to  starve,  kill,  and 
murder,  on,  &c.  with  force  and  arms,  at,  &c.  in  and  ufxm 
the  said  Ann,  feloniously,  wilfully,  and  of  bis  malice 
nforet bought,  did  make  an  assault,  and  her  the  said  Anp» 
in  a  certain  closet  in  a  certain  lodging-room,  part  and  par- 

(y)  This  allegation  of  ownership  does  not  appear  to  be  material* 
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£l  of  a  certain  megsuage  or  dwelliog-house  there  situate, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  on, 
&c.  and  continually  from  thence  until,  &c.  did  confine 
and  imprison ;  and  continually  from,  &c.  until,  &c.  felo- 
niously,  wilfully,  and  of  his  malice  aforethought  did  neg- 
lect and  refuse  to  give  and  administer,  or  permit  to  be 
given  and  administered,  to  her  the  said  Ann,  being  so 
confined  and  imprisoned  as  aforesaid,  jsuHicient  meat, 
drink,  victuals,  and  other  necessaries,  proper  and  requi- 
site for  the  sustenance,  support,  and  maintenance  of  her 
body;  by  means  of  which  said  confinement  and  imprison- 
ment, and  also  for  want  of  such  suflicient  meat,  drink, 
victuals,  and  other  necessaries  as  were  proper  and  requi- 
site for  the  sustenance,  support,  and  maintenance  of  the 
body  of  her  the  said  Ann,  she  the  said  Ann,  from,  &c. 
until,  &c.  in  the  said  closet,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  did  linger  and  pine,  and  beoame 
greatly  emaciated  and  consunted  in  her  body,  and  during 
all  that  time  did  languish,  and  languishing  did  live;  on 
which  said  —  day  of————,  in  the  year  afore- 
said, she  the  said  Ann,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  of  such  confinement  and  imprisonment, 
and  for  want  of  such  sufficient  meat,  drink,  victuals,  and 
other  necessaries,  as  were  proper  and  requisite  for  the  sus* 
tenance,  support,  and  maintenance  of  her  body,  did  miser- 
ably perish  and  die:  and  so  the  jurors,  &c.  (Conclude  as 
tnpr.  17.) 

24.  Against  a  woman  for  drowning  her  own  child  in  a 

pond. 

Commence  as  in  pr  17.  /o  the*.  In  and  upon  one  M.H. 
the  daughter  of  her  the  said  C.  H.  (she  the  said  M.  H.  then 
and  there  being  an  infant  of  tender  years,  tp  wit,  about 
the  age  of  two  years,  and  in  the  peace  of  God  and  our  said 
lord  the  king,)  feloniously,  v^iifully.  and  of  her  malice 
aforethought  did  make  an  assault ;  and  that  the  said  C.  H. 
then  and  there  feloniously,  wilfully,  and  of  her  nmlice 
aforethought,  did  take  the  said  M.  H.  into  both  bands 
of  her  the  said  C.  H.  and  did  then  and  there  feloniously, 
wilfully,  and  of  her  malice  aforethought,  cast,  throw,  and 
push  the  said  M.  H.  into  a  certain  pond,  there  situate, 
wherein  there  then  was  a  great  quantity  of  water ;  by 
means  of  which  said  casting,  throwing,  and  pushing  of  the 
said  M.  H.  into  the  pond  aforesaid,  by  the  said  C.  H.  in 
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form  aforiesaid,  she  the  said  M.  H.  in  the  pond  aforesaid, 
with  the  water  aforesaid,  was  then  and  there  cboaked, 
iBufTocated,  and  drowned;  of  which  said  cboaking,  suffoca- 
ting, and  drowning  she  the  said  M.  H.  then  and  there  in- 
stantly died:  andsothejurors,  &c.  (Conclude cu  in pr.  16^) 

25i^  Indictment  for  murder,  as  well  by  striking  with  (t 
stick,  as  by  choaking,  squeezing,  and  pressing,  8^c. 

[ComtHeHcement  as  in  pr.  It,  stating  a  joint  as^ulL) 
iand  that  he  the  said  J.  T.  with  a  certain  large  stick,  df  no 
value,  which  he  the  said  J.  T.  in  his  right  hand  then  abd 
thiere  had  and  held,  her  the  Said  F.  P.  in  and  upon  tbe 
head  of  her  the  said  F.  P.  then  and  there  feloniously,  wil- 
fully, and  of  hi^  malice  aforethought,  divers  times  did 
strike  and  beatj  giving  to  her  the  said  F.  P.  by  the  stcik- 
iug  and  beatitig  bf  her  the  said  F.  P.  with  the  stick  afore« 
said,  in  and  upon  the  right  side  of  the  hiead  of  her  the  said 
F.  P.  one  [z]  mortal  bruise,  of  which  said  mortal  braise 
she  the  said  F.  P.  then  and  there  instantly  died ;  and  that 
the  said  J.  M.  at  the  time  of  committing  the  felony  and 
murder  aforesaid,  by  the  said  J.  T.  in  manner  and  ibilii 
aforesaid,  feloniously,  wilfully,  and  of  his  malice  afore^ 
thought,   was  [a)  pretetit,  aiding,  helping,  abetting,  as- 
sisting, comforting,  and  maintaining  the  said  J.  T.  the 
felony  and  muk*der*  aforesaid^  in  manner  and  form  afore- 
said, to  do,  commit,  and  perpetrate :  and  so  the  jurors 
aforesaid  (6),  upon  theii*oath  aforesaid,  do  say,  that  the 
said  J.  T.  and  J.  M.  her  the  said  F.  P.  then  and  there,  io 
manner  and  form  *  aforesaid,  feloniously.  Wilfully,  and  of 
their  malice  iaforethought  did  kill  and  murder,  against  tbe 
peace,  &c..  {Second  count.)   In  and  Upon  tbe  said  F.  P. 
feloniously,  wilfully,  and  of  their  malice  aforethought  did 
make  an  assault ;  and  that  the  said  J.  T.  both  his  hands 
about  the  neck  and  throat  of  her  the  said  F.  P.  then  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought 
did  fix  and  fasten  ;  and  that  he  the  said  J.  T.  with  both 
his  hands  so  as  aforesaid  fixed  and  fastened  about  the  neck 
and  throat  of  the  said  F.  P.  her  the  said  F.  P.  then  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought 
did  choak  and  strangle,  of  which  said  choakingand  Strang- 

(z)  Essential,  sec  p.  93,  94.      aiders  and  abettors,  see  p> 
(a)  As  to  the  averment  against      67. 

[h)  See  p,  87,  ^&. 
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iing  she  the  $aid  F.  P.  then  and  there  instantly  died ;  and 
that  (allege  the  aiding  and  abetting,  and  conclude  as  be- 
fore,  iftserting  the  toord  last  at  each  of  the  two  asterisks.) 
[^Third  countj]  In  and  upon  the  said  F.  P.  then  and  there 
feloniously,  i^UfuIly,  and  of  their  malice  aforethought  did 
makean  assault;  and  that  he  the  said  J.  T.  with  acertam  large 
stick,  of  no  value,  which  he  the  said  J.  T.  in  his  right  hand 
then  and  there  had  and  held,  her  the  said  F.  P.  then  wd 
there  feloniously,  wilfully,  and  of  his  malice  aforethought, 
divers  times  did  strike  and  beat,  giving  to  her  the  said 
F.  P.  then  and  there,  by  striking  and  beating  of  her  as  last 
titforesaid,  with  the  stick  last  aforesaid,  in  and  upon  the 
right  side  of  the  head  of  her  the  said  F.  P.  one  mortal 
bruise ;  and  that  the  said  J.  T.  also  both  his  hands  about 
the  neck  and  throat  of  her  the  said  F.  P.  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought  did 
fix  and  fasten ;  and  that  he  the  said  J.  T.  with  both  his 
hands  so  as  last  aforesaid,  fixed  and  fastened  about  the 
neck  and  throat  of  her  the  said  F.  P.  then  and  there  did 
violently  squeeze  and  press ;  as  well  of  which  said  strik- 
ing and  beating  of  her  the  said  F.  P.  in  and  upon  the  right 
side  of  the  head  of  her  the  said  F.  P.  with  the  stick  la^t 
aforesaid,  as  also  of  the  squeezing  and  pressing  of  the  neck 
and  throat  of  her  the  said  F.  P.  with  both  the  hands  of  him 
the  said  J.  T.  as  last  aforesaid,  she  the  said  F.  P»  then  and 
there  instantly  died.  (Allege  the  aiding  and  abetting,  and 
conclude  as  in  the  preceding  count.) 

96.  Indictment  for  murder,  by  beating  withjists  and  kick^ 
ing  on  the  ground^  where  no  Risible  mortal  wound  can  be 
discovered. 

Commence  as  in  pr»  17.  And  that  the  said  W.  W.  then 
and  there  feloniously,  wilfully,  and  of  his  malice  afore? 
thougfit  did  strike,  beat,  and  kick  the  said  £•  D.  with  his 
hands  and  feet  in  and  upon  the  head,  breast,  back,  belly» 
sides,  and  other  parts  of  the  body  of  him  the  said  E.  D. 
and  did  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought  cast  and  throw  the  said  £.  D.  down 
unto  and  upon  the  ground  with  great  force  and  violence 
there,  giving  unto  the  said  E.  D.  then  and  there^  as  well 
by  the  beating,  striking,  and  kicking  of  him  the  said'E. 
D.  in  manner  and  form  aforesaid,  jvs  by  the  casting  and 
throwing  of  him  the  said  E\  D.  down  as  aforesaid,  several 
mortal  strokes,  wounds,  and  bruises  in  and  upon  the  head 
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breast,  back,  belly,  sides,  and  other  parts  of  the  body  af 
him  the  6>id  E.  D«  of  which  said  mortal  strokes,  wounds^ 
and  bruises  he  the  said  E,  D.  from,  &c.  until,  ^o.  at,  &c. 
did  languish,  and  languishing  did  live;  on  which  said 
— —  dayof— •« — -p-;,  in  the  year  aforesaid,  the  said  E, 
D.  nt,  &c.  of  the  several  mortal  strokes,  wounds,  and' 
bruises  aforesaid  died.  {Conclude  as  in  prec.  17.) 

27.  Indictment  against  a  defendant  vho  is  accessory  in  one 
county  to  a  murdep  committed  in  another  (c)«. 

Middlesex^  to  wit.  [AssckuU^  as  in  pr.  17,.  allezei  to 
have  been  committed  jointly.)  The  aforesaid.  Robert 
Carliel,  with  a  certain  gun,  called  a  pistoli,  of  the  value 
of  five  shiilings,  then  and  there  chiarged  with  gunpow- 
c]er  and  oue  leaden  bullet,  which  gun  the  said  Ro-. 
beft  iparliel,  jn  his  right  hand  thea  and  there  bad  and 
held  in  and  upon  the  aforesaid  Joha  Turner,,  thea  and 
there  feloniously,  voluntarily,  and  of  bis.  malice  afore- 
thought, did  shoot  off  and  discharge,  and  the  aforesaid 
Robert  Carliel,  with  the  leaden  bullet  aforesaid,  from  the 
gun  aforesaid  then  and  there  sent  out,  the  aforesaid  Joha 
Turner  in  and  upon  the  left  part  of  the  breast  of  him  tbe 
said  John  Turner,  then  and  there  feloniously  struck^ 
gjving  tQ  the  said  Johp  Turner  then  and  there,  with  a 
leaden  bullet  as  afpresaid,  near  tbe  left  pap  of  him  tbe 
said  John  Turner,  one  piortal  wound,  of  the  breadth  of 
half  an  inch,  and  depth  of  five  inches,  of  which  mortal 
wpund  the  aforesaid  John  Turner,  at  London  {d)  aforen 


(c)  This  was  tbe  indictment 
used  a?ainst  Lord  Sanchar, 
upon  which  he  was  convicted 
and  executed.  See  a  full  ac- 
count of  the  proceedings  upon 
that  occasion,  9  Co.  1 17.  It  is 
observable,  that  though  the  in- 
dictment is  founded  upon  the 
Stat.  2  &  3  E.  6.  c.  24.  it  does 
not  conclude  against  the  form 
of  the  statute,  nor  does  this  ap- 
pear to  be  necessary,  ior 
though,  bafore  that  statute,  an 
accessory  in  one  county  to  a 
murder  m  anpther,  could  not 
nave  been  indicted  in  either, 


that  was  for  want  of  the  autfrn 

rity  in  the  jurors  to  mquire; 

sind  the  statute  merely  remedies 

the  defect  without  making  aoy 

alteration  either  in  the  nature 

of  the  offence  or  in  the  meaurc 

of  punishment,  which  remained 

as  at  common   law.    See  p* 

228. 

[d]  It  was  deemed  necessary 

in  this  indictment,  which  was 

framed  upon  the  stat.  2  &  3  J^ 

6.  c.  24.  expressly  to  allege  the 

perpetration  of  the  murder  itt 

the  true  county,  see  p.  140.  p« 

7,8. 
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Mid,  in  the  parish   and  ward  aforesaid,  instantly  died ; 
and  that  James  Irweng,  feloniously,  wilfully,  and  of  bi» 
malice  aforethought,  then  and  there  wa8(e)  present,  aiding^ 
assisting,  abetting,  comforting,  and  maintaining  the  afore- 
said Robert  Carliel  to  do  and  commit  the  felony  and  murder 
aforesaid,  in  form  aforesaid ;  and  so  the  aforesaid  Robert 
Carliel  and  James  Irweng  the  aforesaid  John   Turner^ 
at  London  aforesaid,   in  the  parish  and  ward  aforesaid^ 
in  manner  and  form  aforesaid,   feloniously,  voluntarily^ 
and  of  their  forethought   malice,  killed  and  murdered^ 
against  the  peace  of  our  lord  the  now  king,  his  crown  and 
dignity ;  and   that  one   Robert   Creighton,   late  of  the 
parish  of  St.  Mai*garet,  in  Westminster,  in  the  county  of 
Middlesex  (/),  esq.  not  having  the  fear  of  God  before  his 
eyes,  but  being  seduced  by  the  instigation  of  the  devil,  be* 
fore  the  felony  and  murder  aforesaid,  by  the  aforesaid 
Robert  Carliel  and  James  Irweng,  in  manner  and  form 
aforesaid  done  and  committed,  that  is  to  say,  on  the  lOtb 
day  of  May,  in  the  10th  year  of  the  reign  of  our  Lord 
James,  by  the  grace  of  God,  &c.  the  aforesaid,  Robert  Car- 
liel (g),  at  the  aforesaid  parish  of  St  Margaret,  in  West- 
minster, in  the  county  of  Middlesex  aforesaid  (A),  to  do 
and  commit  the  felony  and  murder  aforesaid,  in  manner 
and  form  aforesaid,  maliciously,  feloniously,  voluntarily, 
and  of  his  forethought  malice,  did  stir  up,  move,  abet, 
counsel,  and  procure,  against  the  peace  of  our  said  lord 
the  king  that  now  is,  his  crown  and  dignity. 


{e)  As  to  the  form  of  charg- 
ing a  defendant  as  an  aider  and 
atotor,  see  p.  86,  87. 

(/)  See  the  stat.  p. 

ijs)  See  the  observations,  p. 
141,  142. 

(h)  By  sUt.  4  &  5  Ph.  &  M. 
c.  4.  all  persons  that  shall  ma- 
liciously commandf  hire,  or 
covauel  any  person  to  commit 
petit  treason,  wilful  murder, 
&c.  every  such  offender  being 


attainted,  or  who  shall  stand 
mute,  &€•  o^  challenge  pe- 
remptorily above  20,  kc*  sh^l 
be  excluded  from  the  benefit  of 
clergy.  And  it  is  proper  to  in- 
troduce the  words  of  the  sta- 
tute into  the  indictment;  yet 
an  indictment  has  been  holden 
sufficient  which  wholly  diopt 
the  words  of  the  statute.  See 
p.  142, 143.  Lodowick  Grevil's 
case.  And.  195.  and  supra,  p. 
226,  227. 
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iSt  Against  a  servant  for  peHttre(U(m  and  murder  (i^^ 

That  Henrietta  Radbourne  kte  of,  &c.  widow^  lateseN 
Vant  of  Hannah  Morgan,  widow,  her  mistress,  on,  &c« 
'Vith  force  and  arms,  at  &c.  in  and  upon  the  said  Haunab, 
the  mistress  of  the  said  Henrietta,  feloniously,  traitor- 
ously, and  wilfully,  and  of  her  malice  aforethought,  did 
make  an  assault;  and  that  the  said  Henrietta^  with  a  cer- 
tain ^tick,  having  a  bayonet  fixed  at  the  end  thereofi  of 
the  value  of  two  shilling8(,  Which  stick  she  the  said  Hen- 
rietta  in  both  her  hands  then  and  there  had  and  h^ld,  in 
land  upon  the  top  of  the  head  of  her  the  said  Hannah,  did 
then  and  there  feloniously,  traitorously,  wilfully,  and  of  the 
malice  aforethought  of  her  the  said  Henrietta  Uadbouroe) 
strike,  cut,  stab,  and  penetrate,  giving  to  the  said  Han^ 
nah  Morgan  by  such  striking,  cutting,  stabbing,  and  pe- 
netrating of  the  said  Hannah  Morgan,  with  the  bayonet 
so  fixed  at  the  end  of  the  stick  aforesaid,  in  and  upon  tiie 
top  of  the  head  of  her  the  said  Hannah  Morgan,  0L>e 
mortal  wound,  of  the  length  of  one  inch,  aQcl  ot  the 
depth  of  half  an  inch,  of  which  mortal  wound  the  said 
Hannah  Mor&:an,  from  the  said  dlst.  day  of  May,  in  the 
year  aforesaid,  until  the  11th  day  of  July,  in  the  year 
aforesaidf,  in  and  at  the  parish  aforesaid,  in  the  countv 
aforesaid,  did  languish,  and  languishing  did  live,  on  which 
said  11th  day  of  July,  in  the  year  aforesaid,  she  the  said 
Hannah  Morgan,  of  the  mortal  wound  aforesaid,  died:  and 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  sard  Henrietta  Kadboume  her  the  said  Hannah 
Morgan,  her  said  mistress,  in  manner  and  by  the  ineans 
aforesaid,  feloniously,  traitorously,  wilfully,  and  of  herma^r 
lice  aforethought,  did  kilt  atid  murde^,  agaiftst  the  peace 
of  our  said  lord  the  king,  hi^  crown  and  dignity^ 


(i)  it.  V.  Radhoiimef  Leach,  son ;"  and  the  judges  held  that 

512,     See  the  observations  on  the  conviction  of  murder  upon 

pr.  16.    The  verdict  was  en-  an  indictment  so  framed  wai 

tered  thus,  "  gvilty  of  the  mur-  proper,  see  p,  324, 325, 326, 
der  but  not  guilty  of  the  trea- 


tfvdicimeni'-^Homicide.  ilOl 

ltd.  AgainH  <me  far  ikooting  the  deceased,  and  against  anoth^  at 

aiding  and  abetting  (k]» 

f  Commencement  as  in  pr,  17»  alleging  a  joint  assaulLj 
And  that  the  said  John  Taylor  a  certain  gun,  called  a 
carbine,  of  the  value  of  ten  pounds,  then  and  there 
chaimd  with  gunpowder  and  a  leaden  bullet,  \Vhich  said 
gun  be  the  Baid  John  Taylor  id  both  his  bands  then  and 
there  had  and  held,  at  and  against  the  said  Samuel 
Gillbam,  then  and  there  felonioulsly,  wilfully,  and  df  his 
tnalice  aforethought^  did  ishoot  off  and  dischai^e;  and 
that  the  said  Johti  Taylor^  With  the  leaden  bullet  afore- 
said, by  me^ns  of  shooting  off  and  dischai^ng  the  said 
Kn  so  loaded,  to,  at,  and  against  the  said  Samuel  Gill* 
m  as  aforesaid,  did  then  and  there  feloniously,  wil* 
fully,  and  of  his  malice  aforethought,  strike,  penetrate^ 
and  wound  the  said  Samuel  Gillham  in  and  upon  the 
right  side  of  the  head  of  him  the  said  Samuel  Glillham, 
near  his  right  temple,  giving  to  him  the  said  Samuel 
Gillham  then  and  there,  with  the  leaden  bullef  afore- 
said, by  means  of  shooting  off  and  discharging  the 
said  gun^  so  loaded,  to,  at,  and  against  the  said  Samuel 
iSillham ;  and  by  such  striking,  penetrating,  and  wound- 
ing the  said  Samuel  Gillham  as  aforesaid,  one  mortal 
Wound  in  and  through  the  head  of  him  the  said  Samuel 
Gillham,  of  Which  said  mortal  wound  the  said  Samuel 
Gillham  did  then  and  there  instantly  die ;  and  that  the  said 
Alexander  Shaw  then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought,  loas  present,  aiding^  helping, 
abutting,  comforting,  assisting,  and  maintaining  the  said 
John  Taylor  in  the  felony  and  murder  aforesaid,  in  manner 
and  form  aforesaid,  to  do  and  commit,  &c.  &c«  (see  pr.^T  ) 

30.  For  strangling  xcith  a  handkerchief  {I). 

{Comm.as  in  pr.  17  to*.)    Being  in  a  certain  coach, 

(i)  jR.  V.  Taylor  and  Shaw  the  prisoner  afterwards  received 

Leach,  398.     The  jury  found  a  free  pardon.     See  p.  81,  82. 
Shaw  guilty,  and  acquitted  Toy-         {/)  From  the  St.  Tr.  vol.  4. 

tor;    and   a   majority  of  the  p.  484.  jR.  v«  J/arrtson,  for  tlie 

judges  Werfe  of  opiriioh,   that  murder  of  Dr.  Andrew  Clenchc. 

the  conviction  was  good,  but  The    prisoner   was    convicted 

*  and  executed. 
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with  one  E.  F.  and  a  certaiD  man  yet  unknown,  in  and 
upon  the  said  E.  F.  violently,  feloniously,  and  of  bis  ma* 
lice  aforethought,  did  make  an  assault ;  and  that  the  said 
A.  B.  with  the  help  and  assistance  of  the  said  man  un- 
known, with  a  pocket  handkerchief  with  a  coal  in  the 
Bame  being  put,  of  the  value  of  twopence,  about  the  neck 
of  him  the  said  £.  F.  then  and  there  feloniously,  volun- 
tarily, and  of  his  malice  aforethought,  did  put,  fasten, 
and  bind,  and  that  the  said  A.  B.  with  the  help  and  assis- 
tance of  the  said  man  unknown,  with  the  said  haodker- 
chief,  with  the  coal  aforesaid  in  it,  about  the  neck  of  the 
aforesaid  E.  F.  then  as  aforesaid  put,  fastened,  and  bound 
him  the  said  E.  F.  then  and  there  with  force  and  arms, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
choak  and  strangle,  of  which  choaking  and  strangling  of 
the  said  E.  F.  he  the  said  E.  F.  then  and  there  instantly 
died.  {Conclusion  as  in  pr.  17*) 

31.  Indictment  for  murder,  where  the  death  was  occasUmed  hy, 
m     wiifully  riding  over  a  person  with  a  horse* 

{Commencement  as  in pr.  17.)  And  that  the  said  A.  B. 
then  and  there  riding  upon  a  certain  horse,  of  the  price 
of  twenty  pounds,  the  said  horse  in  and  upon  the  said 
E.  F.  then  and  there  feloniously,  wilfully,  and  of  his  ma- 
lice aforethought,  did  ride  and  force,  and  him  the  said 
£.  F.  with  the  horse  aforesaid,  then  and  there,  by  such 
riding  and  forcing,  did  throw  to  the  ground ;  by  means 
whereof  the  said  horse,  with  his  hinder  feet,  him  the  ^id 
E.  F.  so  thrown  to  and  upon  the  ground  as  aforesaid,  in 
and  upon  the  hinder  part  of  the  head  of  him  the  said 
£.  F.  did  then  and  there  strike  and  kick,  thereby  then 
and  there  giving  unto  him  the  said  E.  F.  in  and  upon 
the  said  hmder  part  of  the  head  of  him  the  said  £.  F. 
one  mortal  fracture  and  contusion ;  of  which  said  mortal 
fracture  and  contusion  he  the  said  E.  F.  then  and  there 
jnstantly  died.    {Conclude  as  in  preced.  VI.) 

32.  By  casting  a  stone. 

(Commencement  as  in  pr.  17.)  And  that  the  said 
A.  B.  a  certain  stone,  of  no  value,  which  he  the  said 
A.  B.  in  his  right  hand  then  and  there  had  and  held, 
in  and    upon    the  right    side    of   the  head,    near  the 
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right  temple  of  her  the  said  M.  then  and  there  feloniously^ 
wilfully,  and  of  his  malice  aforethought  did  cast  and 
throw ;  and  that  the  said  A.  B.  with  the  stone  aforesaid, 
so  as  aforesaid  cast  and  thrown,  the  aforesaid  M.  in  and 
upon  the  right  side  of  the  head,  near  the  right  temple,  of 
her  the  said  M.  then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought  did  strike,  penetrate,  and 
wound ;  giving  to  the  said  M.  by  the  castmg  and  throw- 
ing of  the  stone  aforesaid,  in  and  upon  the  right  side  of 
the  head,  near  the  right  temple,  or  her  the  said  M.  one 
mortal  wound,  of  the  length  ot  one  inch,  and  of  the  depth 
of  one  inch,  of  which  said  mortal  wound  she  the  said  M» 
(Hate  the  ianguishing^  and  conclude  as  in  pr.  17.) 


33.    Indtcbnent  for  Jdony   and   murdef   hy   stabhing  with   a 

kntfe, 

[Commencement  as  in  pu  170  -^nd  that  he  the  said 
A.  B.  with  a  certain  Am(/e>  of  the  value  of  sixpence, 
which  he  the  said  A.  fi.  in  his  right  hand  then  and  there 
h^d  and  held,  the  said  J.  M.  in  and  upon  the  left  side  of 
the  belly,  between  the  short  ribs,  of  him  the  said  J.  M.  then 
and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  strike  and  thrust,  giving  to  the  said  J.  M. 
then  and  there,  with  the  knife  aforesaid,  in  and  upon  the 
aforesaid  left  side  of  the  belly,  between  the  short  ribs  of 
of  him  the  s^id  J.  M.  one  mortal  wound,  of  the  breadth  of 
three  itiches,  and  of  the  depth  of  six  inches,  of  which  said 
mortal  wound  (state  the  languishing  or  immediate  death^ 
according  to  the  fact,  and  conclude  as  in  pr.  17*) 


34.  Indictment  against  the  driver  of  a  cart  for  mianslaughtrr, 

[Commence  ns  in  pr.  17.  to*.)  In  the  king^s  highway 
there,  in  and  upon  one  E.  F.  feloniously  and  wilfully  did 
make  an  assault,  and  a  certain  cart,  of  the  value  ot  five 
pounds,  then  and  there  drawn  by  two  horses,  of  the  va- 
lue of  ten  pounds,  which  he  the  said  A.  B.  was  then  and 
there  driving  in  and  along  the  said  highway,  in  and 
against  the  said  C  F.  feloniously  did  force  and  drive,  and 
him  the  said  E.  F.  did  thereby  then  and  there  throw  to 
and  upon   the  ground,   and  did  then   and  there   feIoni« 


404 


FEl^CSDKNTS,  4CC^. 


ousiy  force  aod  driv«  one  oi  the  wheels,  to  wit,  the  off 
wheel  of  the  said  cart,  against,  upon,  and  over  the  head 
of  him  the  said  E.  F.  then  lying  upon  the  ground :  sad 
thereby  did  then  apd  there  give  to  the  said  B.  F.  in 
and  upon  his  head,  one  mortal  fracture  and  contusion, 
of  which  the  said  E.  F.  then  and  there  instantly  died. 
[Conclude  as  in  pr.  IS.) 

S6f  MicttReni  under  ih^  $Mute  1  J.  1.  c.  8^  ««  2*  /»r  Jfikmy 

b^  slabbing  (m). 

(Commence  as  in  pr,  17.).  And  that  the  said  A.  B.  with* 
a  certain  drawn  sword,  of  the  value  of  five  shillings, 
which  he  the  said  A.  B.  in  his  right  hand  then  and  there 
had  and  held,  the  said  £.  F.  in  and  upon  (he  left  side  of 
the  neck  of  him  the  said  E.  F.  the  said  E.  F.  then  and 
there  not  having  any  weapon  drawn,  and  (a)  not  having 
then  first  stricken  the  said  A.  B.  then  and  there  feloni? 
ously  did  strike,  stab  and  thrush;  aqd  that  the  said 
A.  B.  with  the  sword  aforesaid,  to  the  said  E.  F.  in  aD4 
upon  the  left  side  of  the  neck  of  him  the  said  E.  F.  one 
mortal  wound,  of  the  breadth  of  three  inches,  and  of  the 
depth  of  six  inches,  then  and  there  feloniously  did  give; 
of  which  said  mortal  wound  the  said  C.  F.  theii  ^t^ 
there  instantly  died.    (Conclude  as  it\pr.  18  (a),) 


(m)  The  enacting  words  are 
M  shall  stab  or  thrust  any  per- 
son that  hath  not  then  any  wea- 
pon drawn,  or  that  hath  not 
then  first  stricken  the  party, 
which  shall  so  stab  or  thrust.*' 
The  offeuder  is  ousted  of  clei^ 
upon  conviction,  if  the  party 
stabbed  die  within  six  montKs 
after  the  stroke,  although  ma- 
lice prepense  be  not  proved. 
But  tliis  Stat,  has  been  holden 
to  be  but  declaratory  of  the 
common  law.  Kel.  55.  1  Hale, 
456.  Fost.  298. ;  and  therefore 
the  same  circumstances,  which 
will  justify,  excuse,  or  alleviate 
at  common  law,  will  have  their 


weight  in  prosecutions  ground? 
ed  on  the  statute. 

(n)  It  seems  that  both  these 
allegations  are  necessary,  1 
Hale,  68.;  for  though  the 
exceptions  are  disjuDCtively 
stated,  this  is  plainly  contrary 
to  the  sense  of  the  statute. 

(o)  It  is  unnecessary  to  coh 
elude  against  the  form  of  the 
statute,  since  the  offence  n  fe- 
lony at  copamon  law.  See  1 
Hale,  468. ;  but  the  concl.ih 
sion  would  not  be  improper.  As 
to  the  intention  of  the  legisla- 
ture in  making  this  statQt^y  see 
p.  85,  86. 
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36..  IndictrMTit  for  the  tnurd^  of  a  bastard  child  [p]. 

That  A.  B.  late  of,  &c.  spinster,  on,  &c.  being  big  with 
a  malis  (9)  child,  on  the  same  day  and  year,  at,  &c.  by  the 
providence  of  God,  did  bring  forth  the  said  child  alive  (r), 
of  the  body  of  her  the  said  M.  ahne  [s]  and  in  secret; 
which  said  male  child,  so  being  born  alive,  by  the  laws 
of  this  realm  was  a  bastard;  and  that  the  said  A.  B. af- 
terwards, to  wit,  on,  ^c.  as  soon  as  the  said  male  has- 


ip)  By  the  stat.  43  G.  3. 
c.  58.  repealing  the  stat  21  J. 
].  c.  27,  from  and  after  the 
said  first  day  of  July,  in  the 
said  year  of  our  Lord  one  thou- 
sand ei|;ht  hundred  and  three, 
the  trials  in  England  and  Ire- 
land respectively  of  women 
charged  with  the  murder  of 
any  issue  of  their  bodies,  male 
or  female,  which  being  bom 
alive  would  by  law  be  bastard, 
shall  proceed  and  be'  governed 
by  such  and  the  like  rules  of 
evidence  and  of  presumption, 
as  are  by  law  used  and  allowed 
to  take  place  in  respect  to  other 
trials  for  murder. 

§  4«  Provi<}ed  always,  and 
be  it  enacted.  That  it  shall 
and  may  be  lawful  for  the  jury, 
by  whose  verdict  any  prisoner, 
charged*  with  sudi  murder  as 
aforesaid^  shall  be  acquitted, 
to  find,  in  case  it  shall  so  ap- 
pear in  evidence,  that  the  pri- 
soner was  delivered  of  issue  of 
her  body,  male  or  female, 
which,  if  bom  alive*  would 


have  been  bastard,  and  that  she 
did,  by  secret  burying,  or  other- 
wise, endeavour  to  conceal  the 
birth  thereof;  and  thereupon  it 
shall  be  lawful  for  the  court,  be- 
fore which  such  prisoner  shall 
have  been  tried,  to  adjudge  that 
such  prisoner  shall  be  com- 
mitted to  the  common  gaol  or 
house  of  correction  for  any 
time  not  exceeding  two  years. 

[q)  The  sex  is  material. 

(r)  If  upon  view  of  the  child 
it  be  testified  by  one  witness, 
by  apparent  probabilities,  that 
the  9hild  was  not  come  U)  its 
dehitum  partus  tempusy  ^  if  it 
have  no  hair  or  nails*  or  other 
circumstances,  this  (says  Lord 
Hale)  I  have  always  taken  to 
be  a  proof  by  one  witness,  that 
the  cnild  was  born  dead,  so  as 
to  leave  it  nevertheless  to  the 
jury,  as  upon  a  common  law 
evidence,  whether  she  were 
guilty  of  the  death  or  not. 

is)  These  words  do  not  ap- 
pear to  be  necessary. 


*  In  Older  to  wanant  the  confinement  under  tbii  section,  it  seenui  to  be 
veceaaazy  to  chatge,  that  the  child  was  bom  a  bostardy  but  that  the  coneeal* 
^neni  need  not  be  avecred. 
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tard  child  W&8  born,  with  force  and  arms,  at,  &c.  in  snd 
upon  the  said  child,  feloniously,  wilfully,  and  of  her  ma- 
lice aforethought,  did  make  an  assault;  and  that  she  the 
said  M.  with  both  her  hands  about  the  neck  of  him  the 
said  child  then  and  there  fixed,  him  the  said  chikl  then 
and  there  feloniously,  wilfully,  and  of  her  nfialice  afore- 
thought did  choak  and  strangle,  of  which  said  choakin^ 
and  iBtrangling  the  said  child  then  and  there  instantly 
died :  and  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said^ do  say.  That  the  said  A.  B.  him  the  said  male  bas- 
tard child,  in  form  aforesaid,  feloniously,  wilfully,  and  of 
her  malice  aforethought,' did  kill  and  murder,  against  the 
peace,  &c.  (t). 


ASSAULTS. 


37.  Common  CommenotmenU, 


Lancashire^  to  wit    The  jurors  for  oui*  lord  the  king 
tipon  their  oath  present^  that  A.  B.  late  of  C.  in  tbe 

county  of  L.  labourer,  on  the day  of  — ^ », 

in  the  •  •  year  of  the  reign  of  our  sovereign  lord 

Geom  the  thircl,  b^  the  grace  of  God,  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  kin?,  defender  of 
the  faiths  with  force  and  arms,  at  the  parish  of  D.  in  the 
county  aforesaid,*  in  and  upon  one  £•  F.  did  make  an 
assault. 

CommMcement  of  a  subsequent  cowntc 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  on,  &c.  with  force 


{t)  For  special  verdicts    in  county  laid  in  the  indictment, 

case  of  murder  see  Leach,  411.  HowelPs  case.  Leach,  411 »  and 

Such  a  verdict  should  find  that  see  R.  v.  Qiover^  Kel.  111. 
the  fact  was  committed  in  the 
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tnd  arms,  at,  &c.  in  and  upon  the  said  E.  F.  did  make 
an  assault,  &c. 
Conclusion. — And  other  wrongs  to  the  said  E.  F.  then 
there  did,  to  the  great  damage  of  the  said  E.  F. 
a^inst  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

38.  Indictment  for  a  common  assault. 

{Commencement  as  in  pr.  37.)  And  him  the  said  E.  F. 
then  and  there  did  beat,  wound,  and  ill-treat,  so  that  his 
life  was  greatly  despaired  of.    (Conclude  as  in  pr.  37.) 


39,  Indictment  for  assaulting  a  constable  in  the  execution  of  his 

office. 

[Commencement  as  in  pr.  37  to  the\)  in  and  upon  one 
£.  F.  (then  being  one  of  the  constables  {u)  of  the  said 
parish  of  C.  in  the  said  county  of  D.  in  the  peace  of  God 
and  our  said  lord  the  king,  and  in  the  due  execution  of  his 
said  oOice,  then  and  there  also  being,)  did  make  an  assault; 
and  him  the  said  E.  F.  then  and  there  did  beat,  wound, 
and  ill-treat,  so  that  his  life  was  greatly  despaired  of. 
[Conclude  as  in  pr.  37.  andjadd  a  count  for  a  common  as-^ 
sault.) 

40.  Indictment  for  an  assault  and  false  imprisonTnent. 

[Commencement  as  in  pr.  370  &nd  him  the  said  E.  F. 
then  and  there  did  beat,  wound,  and  ill-treat,  so  that  his 
life  was  greatly  despaired  of;  and  him  the  said  E.  F.  then 
and  there  unlawfully  and  injuriously,  against  the  will  and 
without  the  consent  of  the  said  £.  F.  and  also  against  the 
laws  of  this  realm,  without  any  legal  warrant,  authority, 
or  justifiable  cause  whatsoever,  did  imprison  and  detaui 
for  a  long  time,  to  wit,  for  the  space  of  ■     hours 

then  next  following*.    [Conclude  as  in  pr.  37»  and  add  a 
count  for  a  common  assault.) 

[u)  This  is  a  sufficient  allega-  evidence,  that  he  acted  as  such, 

tion,  that  he  was  a  constable,  see  See  Gordon*s  case.  Leach ,  58 1  • 

p.  162,  163,  170, 171 ;  and  the  4  T.  R.  366.    5  X.  R.  607.    3 

allegation  would  be  satisfied  by  T.  R.  632. 

TOI..  II.  O 
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41.    ♦    Fqr  the  like    and    obiainm^   Jive    guineas  for  dis^ 

charging. 

[As  in  the  last  to  the^^  and  then  add,)  and  until  he  the 
said  E.  F.  had  paid  to  him  the  said  A.  B.  the  sum  of  five 
))Ounds  and  five  shillings^  of  the  monies  of  the  said  £•  F* 
for  his  enlargement,  and  other  wrongs,  &c. 

42*  For  the  like^  and  ohUumng  a  note  for  discharging^ 

And  until  he  the  said  E.  F.  for  his  delivery  from  the 
said  imprisonment,  had  signed  and  given  to  the  said 
A.  B'.  a  note  under  the  hand  of  the  said  ,E.  F.  whereby 
he  the  said  E.  F.  promised  to  pay  to  the  said  A.  B.  the 
sum  of  ten  pounds^  &c. 


43.  Indiclmeni  for  an  assault  with  intent  to  ravish  (x). 

(Commencement  as  in  pr,  37.)  Apd  her  the  said  E.  F. 
then  and  there  did  beat,  wound,  and  ill-treat,  so  that  her 
li^e  was  greatly  despaired  of,  with  an  intent  her  the  said 
£.  F.  against  her  will,  then  and  there  feloniously  to  ravish 
and  carnally  know.  (Another  count  for  a  common  assault,) 

0 

44.  Indictment  against  two  persons  for  assaulting  a  fMf' 
ried  woman^  ^oith  an  intent  that  one  of  them  should  ra* 
vish  her 9 

^(Commencement  as  in  pr.  37.  to  the*.)  In  and  upon  E« 
the  wife  of  one  H.  S.  did  make  an  assault,  and  her  the 
said  £.  then  and  there  did  beat,  wound,  and  ill-treat,  so 
that  her  life  was  fi;reatly  despaired  of,  with  intent  that  he 
the  said  J.  H.  should  then  and  there  feloniously,  and 
against  the  will  of  the  said  E.  ntvish  and  carnally  know 

(x)  If  the  offence  of  rape  an-  meaner  merges  ii4  the  felooy* 

pears  to    have  been  actually  See  p.  41,  note  (/),  Hann- 

committed,  the  prisoner  should  wood*8  case.  East.  r.  C,  41L 
be  acqtiitted,  since  the  misde- 


*• 
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her  tbe  said '^.»    {Conclusion  as  in  pr.  3?,  add  a  count  for 
a'common'assdutu] 


45*  Indidment  for  ooou/ttnejf  a  woman  with  quick  ehildp  so  that 

the  child  w€U  brought  forth  decid, 

ICommef^einent  q^s  in  pr.  l.\  In  and  upon  M.  the  wife 
of  one  W.  E.  th^n  and  there  being  big  with  a  quick 
child, . did  . make  an  assault;  and  her  the  said  M«  then 
and  thdfe  did  he^t^  ,wQund,  and .  ill-treaty  .so  that  her 
life  wias  greatly  deapalred  of,  by^.  reason  whereof  she  the 
,  said  M.' afterwards,  to  wit,'on,  &c.itt,j8^c  d^d  ^riug  forth 
the  said  child  dead.    {Conclusion  ai  in  pr,  37J 

,        .    •.        .   .  -  .  '     • 

46*  Indictment  for  assaulting  one  of  the^coUeetors  of  a  turnpike  in 

the  execution  of  his  office. 

{Commencement  as  in  pr.  1.)  In  and  upQQ..one.E«  F.» 
(then  and  there  being  one  of  theooUectprs  and  receivers 
of  the  monies  payable  by  virtue  of  a  certain  act  of  parlia^' 
ment  made  in  the  thirteenth  year  of  the  reign  of  hia  pre* 
sent  majesty  king  George  the  third,  intituled,  *' An  act 
to  explain,  amend,  and  reduce  into  one  act  of  parliament 
the  general  laws  now  in  being  for  regulating  the  turn- 
pike-roads in  that  part  of  Great  Britain  ca|l^  England ; 
and  for  other  purposes,"  and  in  the  execution  of  bis  said 
oQice,  then  and  there  also  being,)  did  make  .an  assault,  and 
him  the  said  £•  F«  then  and  there  did  be^t,  wound,  and 
illrtreat,  so  that  bis  (ife  was  greatly  despaired  .of.  {Con^ 
elude  as  inpr.  ST.  and  add  a  count  for  a  common  assault,) 

47.  Indictsnent  for  an  assault  on  a  hoy,  with  an  intent  to  eomnUt 

sodomy. 

[Commencement  as  inpr.  37.  to  ^.)  in  ani^  upon  one  J.  H. 
an  infant  of  the  age  of  ten  years,  did  make  an  assault ;  and 
him  the  said  J.  H.  then  and  there  did  beat,  wound,  and 
ilUkreat,  so  ^lat  his  life  was  greatly  despaired  of,  with  ao 
intent  that  most  horrid,  detestable,  and  sodomitical  crime 
(among  Christians  not  to  be  nam^)  called  buggery^  with 
the  said  J«  H.  against  the  order  of  nature,  then  and  there 
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feloniously  and  wic)cedly  to  commit  and  do«  to  the  great  • 
displeasure  of  Almighty  God.     (Conclude  as  in  pr,  S7> 
and  add  a  count  for  a  common  assault] 

48.  Indictment  for  an  assault ^  with  an  inteni  to  murder  (y). 

{Commencement  as  in  pr,  37.  to  f ,)  with  a  certain  drawn 
sword,  which  be  the  said  A.  B.  in  his  right  hand  then 
and  there  had  and  held,  in  and  upon  one  S.  W.  did  make 
an  assanlt,  with  an  intent  him  the  said  S.  then  and  there 
feloniously y  wilfully,  and  of  bis  malice  aforethought,  to 
kill  and  murder.  {Conclusion  as  in  pr.  37.  and  add  a 
count  for  a  common  asifault.) 


49.   Indictment  for  assaulting  the  driver  of  a  chaise,   and  with 
the  off-wheel  of  a  cart  overturning  the  chaise. 

{Commencement  as  in  pr,  37.  to  the  *  J  in  and  upon  one 
R.  C.  in  the  peace  of  God  and  our  said  lord  the  king, 
and  in  a  certam  chaise  drawn  by  one  horse,  in  the  king's 
hiii^bway,  then  and  there  being,  did  make  an  assault ;  and 
that  the  said  A.  B.  then  and  there  driving  one  horse  draw- 
ing a  carl,  did  then  and  there,  in  the  highway  aforesaid, 
unlawfully,  maliciously,  and  violently,  drive  the  said 
horse,  so  as  aforesaid  drawing  the  said  cart,  to  and  against 
the  said  chaise,  and  by  such  driving  did  then  and  there, 
in  the  highway  aforesaid,  unlawfully  and  maliciously 
force  the  said  cart  against  the  said  chaise ;  and  that  be 
the  said  A.  B.  wath  the  off-wheel  of  the  said  cart,  did  then 
and  there,  in  the  highway  aforesaid,  unlawfully  and  ma- 


(y)  If  upon  evidence  it  ap- 
pear, that  the  offence  (if  the 
party  had  been  killed)  would 
have  amounted  to  manslaugh- 
ter only,  the  defendant  should 
he  acauitted  on  the  first  count. 
The  aefendaut,  a  soldier,  in 
inarching  in  file  along  the 
Stiand,  wantonly  jostled  the 
prosecutor  off  the  pavement, 
who  tliereupon  struck  him  with 
a  small  stick  which  he  had  in 
his  hand,  on  which  the  defen- 


dant aimed  a  blow  at  the  pro- 
secutor with  his  bayonet  fixed 
on  his  musquet,  and  thrust  bim 
under  the  ear ;  and  Lord  Ken- 
yon  being  of  opinion,  that  if 
death  had  ensued,  it  wouM 
have  been  manslaughter  only* 
directed  an  acquittal  on  the 
first  count.  Milton's  case,  East. 
P.  C.  411.  Bacon's  case,  I 
Lev.  146.  1  Sid.  230.  Staundf. 
17. 
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iiciously  orerturn  the  said  chaise,  iti  which  the  said  R.  C. 
^henand  there  was  as  aforesaid,  by  means  of  which  over- 
turning of  the  chaise  aforesaid,  he  the  said  R.  C.  then 
and  there  was  grievously  liurt,  bruised,  and  wounded. 
(Conclude  as  in  pr.  37-  and  add  a  count  for  a  common 
assault.) 

50.  IndidmetU  for  an  assault  and  heating  otU  an  eye^ 

\Commtncemint  as  in  pr.  37  to  *.) 

In  and  upon  M-  the  wife  of  one  J.  W.  violently  did 
make  an  assault,  and  her  the  said  M.  then  and  there  did 
beat,  wound,  and  ill-treat,  so  that  her  life  was  greatly  de« 
spaired  of*  ;  and  that  she  the  said  A.  B.  with  her  right 
hand,  the  said  M.  in  and  upon  the  left  eye  of  her  the  said 
M.  then  and  there  unlawfully,  violently,  and  maliciously 
did  strike  ;  by  means  whereof,  she  the  said  M.  then  ana 
there  the  use,  sight,  and  benefit  of  her  said  left  eye  en- 
tirely lost,  and  was  deprived  of;  and  also,  by  means,  of 
the  premises  she  the  said  M.  became  sick,  weak,  languid, 
and  distempered,  and  remained  and  continued  so  sick, 
weak,  languid,  and  distempered  for  a  long  time,  to  wit, 
from  thence  until  the  day  of  the  taking  of  this  inquisition. 
{Conclusion  as  in  pr.  37,  and  add  a  count  for  a  common 
assault,) 

51.    For  the  like,    and  tearing    the  hair  off  the    prosecutor's 

head, 

» 
,  And  also  that  she  the  said  A.  B.  did  then  and  there  un- 
lawfully and  injuriously  seize  and  take  hold  of  the  said 
M.  by  the  hair  of  her  head,  and  did  then  and  there,  with 
^reat  force,  wrath,  and  violence,  pull  and  drag  the  said 
Al.  by  the  same,  by  means  whereof  she  the  said  A.  B.  did 
then  and  there  unlawfully,  cruelly,  and  injuriously  pull 
and  tear  the  hair  of  the  head  of  her  the  said  M.  off  by  the 
roots;  whereby  the  liead  of  her  the  said  M.  wasgriev. 
ously  wounded  and  hurt,  and  also  she  the  said  M.  was 
put  to  great  pain  and  torture.     {Conclusion  as  in  pr.  37,) 


413  PRSCEOENTS,  &C. 


52«    Indietnent    for   an  astaultf    and  entovragimg    a  dog  l» 

{Commencement  as  in  pr.  37.)  And  did  then  9nd 
there  unlawfully  incite,  proToke,  and  encourage'  a  cer- 
tain dog  of  and  belonging  to  the  said  A.  B.  to  bite  him 
the  said  £•  F.  by  means  whereof  the  tone  Aog  did  then 
and  there  j^rievously  bite  the  said  £•  F.  in  and  upon  the 
right  leg  of  him  the  said  £•  F. ;  and  t^e  said  leg  of  bim 
the  said  £•  F.  was  thereby  grievously  hurt  and  wounded. 
(Coficlusion  as  in  pr.  37*) 


63.  Jndtctmeiit  for  an  assaxit^  and  rescuing  goods  distrained  for 


That  on,  &c«  and  continually  afterwards,  until  the  '2^th 
day  of  March,  in  the  year  aforesaid,  one  A.  B.  did  hold 
of  one  J.  W.  a  certain  room  or  apartment^  with  the  ap- 
purtenances, being  part  and  parcel  of  a  certain  messuage 
or  dwelling-house  of  him  the  said  J.  W.  situate  in  the 
parish  of,  &c.  by  virtue  of  a  certain  demise  thereof  made 
by  and  from  the  said  J.  W.  to  the'  said  A.  B.  at  and  un- 
der the  rent  of  —  ■  ,  reserved  and  made  pay- 
able by  the  said  demise  to  the  said  J.  W.  on  the  said 
S5th  day  of  March,  in  the  year  aforesaid;  and  that  oa 
the  said  twenty-fifth  day  of  March,  in  the  yesir  aforesaid, 
the  said  sum  of  ■  j  ■  was  due,  in  arrear,  and 
unpaid  for  the  rent  aforesaid,  by  virtue  of  the  said  de- 
mise to  him  the  said  J.  W.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the 
said  A.  B.  on  the  twenty-sixth  day  of  March,  in  the 
year  aforesaid^  did  fraudulently  and  clandestinely  ccm- 
vey  and  carry  off  and  from  the  said  demised  premises 
his  goods  and  chattels;  that  is  to  say,  one  pewter  dish, 
&c.  {here  mention  the  goods,)  of  the  value  x>f  the  daid 
sum  of  ■»  with  intent  to  prevent  the  said 
J.  W.  the  lessor  aforesaid,  from  distraining  the  same  for 
the  arrears  of  the  said  rent  so  reserved;  so  in  arreflr,  due, 
and  unpaid,  as  aforesaid,  whereupon  the  said  J.  W.  after- 
wards, and  within  the  space  of  five  days  next  ensuing 
the  said  conveying  and  cariying  off  the  same  goods,  to 
wit,  on  the  twenty-eighth   day  of  March,  in  the  year 
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•  1 

•y  in  .  the  county 


aforesaid,  at  th^  parish  of  — — — 
aforesaid,  did  (Tnd  tln'e  said  goods  and  chattels,  and  the 
same  goods  and  chattels  so  found  ^id  then  and  there,  in 
due  form  of  law,  seize  as  a  distress  for  the  said  rent  so 
due  and  in  arrear  as  aforesaid,  and  beiug  also  then  un- 
laid, arid  the  said  goods  and  chattels  in  his  custody  and 
'possession  for  the  cause  aforesaid  then  and  there  had.; 
and  that  the  said  A.  B.  late  of,  &c.  labourer,  afterwards, 
to  wit,  on  the  same  day  and  year  last  aforesaid,  with  force 
and  arms,  at  the  parish  last  aforesaid,  in  the  county  afore- 
^id,  in  and  upon  the  said  J.  W.  did  make  an  assaalt: 
and  the  said  goods  and  chattels  (so  as  aforesaid  fo»  the 
cause  aforesaid  taken  and  seized)  out  of  the  possession 
and  against  the  will  of  the  said  J.  W.  (z)  unlawfully  and 
imuriously  did  take,  rescue,  and  carry  away  (the  said  sum 
oi  ,  so  due  for  rent  as  aforesaid,  being  the9 

wholly  due  and  unsatisfied  to  the  said  J.  W.)    {Conclude 
as  in  pr»  37.  iXnd  add  a  count  for  a  common  assaulL) 


54.  Jndt^tment  for  cusQultinq  a  game^keeper  in  the  execution  of 

his  duty, 

{Commencement  as  in  pr.  37.  to  the*,)  in  the  manor 
of  M.  into  a  certain  field  and  close  of  and  belonging 
to  W.  S.  there  lying  and  being,  unlawfully  and  inju- 
riously did  enter,  and  in  and  upon  one  £.  F.  (then  being 


(z)  By  Stat.  8  Ann.  ch.  14. 
8.  2.  it  is  enacted.  That  in  case 
any  lessee  of  any  messuages, 
lands,  or  tenements,  upon  the 
demise  whereof  any  rents  shall 
he  reserved  or  made  payable, 
shall  fraudulently  and  clan- 
destinely convey  and  carry  off 
from  such  demised  premises 
his  goods  or  chattels,  with  m* 
tint  to  prevent  the  landlord  or 
lessor  {torn  distraining  the  same 
for  ai^'cars  of  such  rent  reserved 
as  aforesaid,  it  shall  and  may 
he  lawful  for  such  lessor  or 
Idndlord,  or  any  person  by  him 
for  that  purpose  lawfully  em- 
powered, within  4he  space  of 


five  days    next  ensuing   such 
conveying  away  or  carrying  off 
such  goods  or  chattels  as  afore- 
said,  to  take  and  seize  such 
goods  and  chattels,  wherever 
the  same  shall  be  found,  as  a 
distress  for  the  said  arrears  of 
such  rent,  and  the  same  to  sell« 
or  otherwise  dispose  of,  in  such, 
manner  as  if  the  said  goods 
and  chattels  had  actually  beea 
distrained  by   such   lessor  or 
landlord  in  and  upon  such  de- 
mised premises,  for  such  arrears 
of  rent;  and  by  the  stat.  11 
Geo.  2.  q.  19.  s.  1.  the  time  is 
enlarged  to  thirty  days. 
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game-keeper  of  the  said  maiior  duly  deputed,  authority 
and  appointed  by  6.  H.  esquire,  then  and  yet  beii^ 
lord  or  the  manor  aForesaid,)  in  the  due  execution  of  hi» 
duty  as  a  gamekeeper  of  the  «aid  manor,  then  and  there 
also  being,  did  make  an  assault ;  and  him  the  said  E.  F. 
then  and  there  did  beat,  wound,  and  ilUtreat,  so  that  his 
life  was  greatly  despaired  of.  {Conclusion  as  in  pr*  37* 
and  add  a  count  for  a  comtnon  qssaulL) 


M,  JndidtmaU  Jot  an  assault^  by  casUng  a  person  on  the  ground^ 

and  kicmng  him, 

ICommtncement  as  in  pr.  37.)  aqd  him  the  said  £•  F. 
did  then  and  there  beat,  bruise,  wound,  and  ill-treat,  so 
that  his  life  was  greatly  despaired  of;  and  that  the 
said  A.  B.  with  both  his  hands  then  and  there  violently 
cast,  flung,  and  threw  the  said  £«  F.  to,  upon,  and 
against  the  ground,  and  him  the  said  -E.  F.  in  and  upon 
his  head,  neck,  breast,  back,  sides,  and  other  parts  of  bis 
body,  with  both  the  feet  of  him  the  said  A,  B.  then  and 
there  violently  and  grievqusly  did  kick,  strike,  and  beat, 

Siving  to  the  said  E.  F.  then  and  there,  as  well  by  such 
inging,  casting,  and  throwing  of  him  the  said  £•  F.  as 
also  by  such  kicking,  striking,  and  beisiting  of  the  ^id 
£.  F.  as  aforesaid,  in  and  upon  the  head,  neck,  breast, 
sides,  back,  and  other  parts  of  the  body  of  him  the  s^^d 
£.  F.  divers  bruises,  hurts,  and  wounds.  [Conclude  as  w 
pr.  37*  and  add  a  count  for  a  common  assault.) 


56.  Indicimei4  for  an  assauU^  and  casting  into  a  pond  of  waier 

with  intent  to  suffocate^ 

{Commencement  as  in  pr,  37.) 

And  him  the  said  p.  M.  theq  and  there  did  beat, 
bruise,  wound,  and  ill-treat,  so  that  his  life  was  greatly 
despaired,  of ;  ^nd  that  the  said  A.  B.  with  a  certain  large 
stick,  which  he  the  said  A.  B.  in  his  right  hand  then  and 
there  had  and  held,  then  and  there  gave  and  struck  the 
said  6.  M.  many  violent  and  grievous  blows  and  strokes 
itf  and  upon  his  head,  neck,  arms,  breast,  and  other  parts 
qf  his  body,  and  did  with  both  the  hands  of  him  the  said 
A.  B.  then  and  there  unlawfully,  wickedly,  malicioualy» 
and  violently,  cast,  pjush,  fling,  and  throw  the  said  G.  M« 
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into  a  certain  pond,  there  situate  and  being,  wherein  there 
then  was  a  large  quantity  of  filthy  water  and  mud,  and 
.did  then  and  there  keep,  press  down,  and  confine  the 
«aid  G.  M.  in  and  under  the  said  water  and  mud  for  a 
long  space  of  time,  to  wit,  for  the  space  of  fiye  minutes 
then  next  following,  with  intention  him  the  said  6.  M. 
then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  to  suffocate  and  drown  in  the  said  water 
and  mud,  and  him  the  said  G.  M.  by  means  thereof  to 
kill  and  murder;  by  means  of  which  said  casting,  push- 
ing, flinging,  and  throwing  of  him  the  said  G.  M.  into 
the  said  pond  as  aforesaid,  and  keeping,  pressing  down, 
and  confining  the  said  G,  M.  in  and  under  the  said  wa« 
ter  and  mud  as  aforesaid,  he  the  said  G.  M.  was  then  and 
there  grievously  hurt  and  bruised  in  his  body,  and  in 
great  danger  of  being  suffocated  and  drowned  in  the 
said  water  and  mud  there:  (conclusion  as  in  pr,  37* 
« — Second  count :  commencement  as  in  pr.  37,)  and  him 
the  said  G.  M.  then  and  there  did  beat,  bruise,  wound, 
pnd  ill-treat,  so  that  his  life  was  greatly  despaired 
of;  and  that  the  said  A.  B.  with  a  certain  large  stick, 
which  he  the  said  A.  B.  in  his  risht  hand  then  and  there 
had  and  held,  gave  and  struck  the  said  G.  M.  many  vio* 
lent  blows  and  strokes  in  and  upon  his  head,  breast,  sides, 
back,  and  other  parts  of  his  body,  and  thereby  greatly 
cut,  bruised,  and  wounded  the  head,  breast,  sides, 
back,  and  other  parts  of  the  body  of  the  said  G.  M.  by 
means  of  which  said  last-mentioned  blows  and  strokes 
he  the  said  G.  M.  became  sick,  weak,  and  distempered, 
and  remained  and  continued  so  sick,  weak,  and  distenn 
pered,  for  a  long  time  to  wit,  from  the  time  of  giving 
and  striking  the  same  until  the  day  of  taking  this  mqui- 
sition.  Conclusion  as  in  pr.  37*  and  add  a  count  for  a 
common  assaults 


57.  Indictment  for  a  riotf  and  assault  on  a  surveyor  of  a  turn'* 

E'tu^road  in  the  execution  of  his  office^  and  for  preventing  the 
bourersfrom  working^ 

That  R.  W.  late  of  the  parish  of  N.  in  the  county  of 
M.  labourer,  C.  W.  late  of  the  same  place,  labourer, 
&c.  (the  names  and  additions  of  the  rioters  who  are  known) 
and  divers  other  evil-disposed  persons,  to  the  number  of 
forty  and  more,  to  the  jurors  aforesaid  as  yet  unknown. 
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Mng  TioCiei«»  loiilere^  aad  tlistarbera  of  the  (seiKe  of  imt 
lord  the  now  king,  and  not  regarding  the  IkWB  and  %(ii« 
tutesof  this. kingdom,  on,  &c.  wit!h  forde  and  amift,  ik, 
&G.  unlawftilly,  riotously,  routously,  and  tumuittkffily 
did  asaeoibie  and  meet  together*,  to  disturb  the  pence 
of  our  Bata  loid  the  king,  aud  to  hinder  and  retatd  the  due 
execution  of  a  certain  act  of  parliament  made  and 
passed  in  the  thirty-first  year  of  the  revgn  of  bis  latfe  ma- 
jesty George  the  second,  late  king  of  England,  intituled  (s) 
*'  An  act  for  repairing  the  toad  from  the  village  of  M*  t6 
the  bridge  foot  at  the  toWll  of  C.  in  the  counties  of  M*  and 
Gloucester,"  and  to  hinder^  oppose,'and  stop  certain  woiir- 
men  then  employed  in  and  about  the  working  and  mak- 
ing a  certain  turnpike^road*  in  pursuance  of  the  said  act  6f 
parliament,  in  and  through  a  certain  place  in  the  parish 
aforesaid,  called  the  marshes ;  and  that,  being  so  assem- 
bled and  met  together  as  aforesaid,  they  the  said  R.  W.  ka 
Ithe  names  of  all  the  rioters  who  are  know^  together  with 
the  said  other  evil-disposed  persons,  to  the  jutoi^  afore^ 
said  as  yet  unknown,  then  and  there  ualawfully,  riotously, 
routously,  and  tumultously  did  hinder,  oppose,  a6d  stop 
the  said  workmen,  so  employed  as  aforesaid,  from  pro- 
ceeding in  and  performing  the  said  work,  and  then  and 
there  unlawfully,  riotously,  routously,  and  maliciously 
did  make  an  assault  upon  one  I^.  T.  (then  and  there 
being  a  surveyor  of  the  said  turnpike-road,  within  the 
district  of  N.  in  the  said  act  n^entioned,  duly  ap- 
pointed by  (/>)  nine  at  least  of  the  trustees  acting  within 
the  said  district,  in  pursuance  of  the  said  act  of  parlia- 
ment, at  a  meeting  of  the  said  trustees  then  lately  befoie 
held  within  the  said  district,  under  their  hands  and  seals, 
for  the  viewitig  the  condition  of  the  said  roads  within  the 
said  district  to  be  made,  repaired,  and  amended,  in  pur- 
suance of  the  said  act,  and  to  see  that  the  same  were  re- 
paired, and  for  other  services  in  the  said  act  mentioned 
and  expressed)  in  the  due  execution  and  performance  of 
his  said  otfice  then  and  there  being,  and  him  the  said  R. 
T.  then  and  there  uiilawfully,  riotously,  routously,  and 
maliciously  did  beat,  bruise,  wound,  and  ill-treat,  so  th^t 
his  liie  was  greatly  despaired  of :  and  other  wrongs  to  the 

•  [a)  Care  must  be  taken  to  to  be  necessary  to  set  out  tb^ 

set  out  the  proper  title  of  the  appointment  specially.    See  p. 

act.  162, 163, 164.     iL  v.  Hotfond, 

(h)  As  the  words  of  the  act  5  T.  R.  6U3.     4  T.  lU  S^B.  and 

may  be ;  but  it  does  not  appr«ir  see  the  second  coun).  ^ 


fftid  A.  T.  >tfaen  and  tbest  ut^IawfuUy^  riotously,  and 
xoutau^  jdidy  to  the  great  damage,  danger,  and  fear  of  tbe 
«aid  tR.  T.  to  the  gneat  bindranoe  and  obstruction  of  the 
md  vorkmen  in  tbe  execution  and  perforftiance  of  tbe 
;9aid  .work,  in  contempt,  &c.  a^d  against  the  peace,  &c* 
And  the  juxocs  aforeaaid,  jipon  their  oath  aforesaid, 
do  further  present,  that  the  said  R.  W.  ict.  fas  before  J 
alterwards,  to  wit,  on,  &c.  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  of  M.  aforesaid,  in  and 
upon  tbe  said  B«  T.  (th«i  and  there  being  surveyor 
or  tbe  said  turnpike-road  within  the  district  of  N.  afore- 
said, duly  appointed  according  to  the  directions  of  the 
^bove-m^ntioned  act)  in  the  due  execution  and  perform- 
^ce  of  bis  said  office>  then  and  there  being,  did  make  an 
assault,  and  him  the  said  R.  T.  did  then  and  there  b^t, 
bruise,  wound,  and  ill-treat,  so  that  his  life  was  greatly 
despaired  of.  {Conclude  as  in  the  first  count,  and  add  a 
count  for  a  common  assault,) 

68.  Indtetment  against  J,  W.  and  his  wife^  for  cruelly  beatinf 
and  ilUtreatvng  a  parish  apprenticCf  and  keeping  her  /ram  itff 
cessary  food, 

(Commencement  as  in  pr,  37*  to  the^,  stating-  a  joint 
assault.)  In  and  upon  one  £.  O.  then  and  there  being  an 
infant  of  tender  years  (c),  that  is  to  say,  of  the  age  of  thir- 
teen years  or  thereabouts,  and  then  and  there  being  the 
servant  s^nd  under  the  control  of  the  said  J.  W.  did  make 
an  assault,  and  with  certain  rods,  whips,  sticks,  and  cords, 
which  tb^ey  the  said  J.  W.  anid  H.  theii  and  there  had  and 
held  in  their  hands*  her  the  said.  E.  O.  violently,  cruel  ly» 
and  in^moderately  didbeat^  scourge,  and.  strike,  and  did 
then  ai)d  there  pull  and  strip,  and  did  force  and  compel 
t,h^  said  £•  O.  tp  pull  and  strip,  froox  off  the  body  of  her 
the  said  E.  O.  certain  cloatbs  and  wearing  apparel  where- 
with tbe  said  £•  0.  was  then  and  there  cloathed  and  co- 
tered,  ^q  that  the  said  £.  O.  waa  then  and  there  naked  and 
uncovered,  and  her  tbe  said  £•  O.  as  w^ll  whilst  ahe 
was  so  covered  and  cloathed  with  the  said  cloaths  and 
wearing  apparel,  as  whilst  she  waa  so  naked  and  unco- 
vered, did  c;rueily  and  barbarously  force  and  compel  to 

(c)    Au.  indictiDent  fo^.i(l«-  was.  of  tender  yean  .and  under 

treating,  a  neryant  ^by  refusing  the.  control   of  the  defendant* 

sufficient  food    and   cloathing  IL  v.  Ridley^  2.Ca9ip*  650. 
must    allege  that  the  servant 
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work  and  labour  violently,  immoderately,  and  beyond  her 
strength,  in  the  business  of  the  said  J.  W.  for  the  space  of 
thirteen  hours  then  next  following,  and  the  said  £•  O.  so 
working  and  labouring  as  aforesaid,  did  then  and  there 
shut  up,  confine,  and  keep  in  a  certain  room  there  for  all 
the  time  aforesaid,  without  giving  or  affording  to  her  the 
said  £.  O.  or  permitting  her  to  have  sufficient  mear,  drink, 
and  food,  for  her  nourishment  and  support  during  that 
time;  and  such  a38aulting,  beating,  scourging,  striking, 
and  otherwise  ill-treating  her  the  said  E.  O.  in  manner  and 
form  aforesaid  they  the  said  J.  W.  and  H.  at  fifty  other 
different  times,  on  fifty  other  different  days  then  next  fol* 
lowing,  at  the  parish  aforesaid,  did  barbarously,  cruelly, 
and  inhumanly  repeat  and  reiterate,  in,  upon,  towarosi 
and  against  the  said  E.  O.  so  being  the  servant  of  the 
said  J.  W.  as  aforesaid*,  with  .an  intent  her  the  said  E« 
O.  then  and  there  feloniously,  wilfully,  and  of  their  ma- 
lice aforethought,  to  kill  and  murder.  Conclusion  as  in 
pr.  37.) 

(Second  county  commencement  as  in  pr.  37.)  In  and  upoa 
the  said  E.  O.  then  and  there  being  such  infant,  and  the 
.'servant  of  the  said  J.  W.  as  aforesaid,  in  the  peace  of 
God  and  our  said  lord  the  king  then  and  there  also  being, 
did  make  an  assault,  and  did  then  artd  there,  by  and  with 
divers  menaoes,  barbarously,  wickedly,  cruelly,  and  inhu» 
manly  force,  compel,  and  oblige  the  said  E.  O.  to  go  into 
a  certain  rivulet  there,  (she  the  said  E.  O.  then  and  there 
being  naked,  and  the  water  of  the  said  rivulet  then  and 
there  being  frozen  and  very  cold,)  and  did  cruelly  and 
barbarously  force  and  compel  the  said  E.  O.  so  being 
naked  in  the  said  rivulet,  to  wash  her  body  in  the  water  of 
the  said  rivulet,  to  the  great  pain  and  torture  of  the  said 
E.  O.  and  to  the  great  damage  and  impoverishment  of  her 
health  and  strength  qf  body,  with  an  intent,  &Ci  (as  in  the 
last  count.) 

( Third  count,  commencement  as  in  pr,  37.)  In  and  upon 
the  said  E.  Q.  then  and  there  being  such  infant,  and  the 
servant  of  the  said  J.  W.  as  aforesaid,  and  in  the  peace  of 
God  and  our  said  lord  the  king  then  and  there  also  being, 
did  make  an  assault,  and  did  then  and  there  most  wickedly^ 
barbarously,  and  cruelly,  take  and  hold  the  said  E.  O.  so 
near  to  a  certain  large  fire,  then  burning  there,  that  the  said 
E.  O.  thereby  became  and  was  grievously  burnt,  scorched, 
and  hurt,  and  did  then  and  there  dash,  fling,  push,  and 
throw  the  said  E.  O.  with  great  force  and  violence,  to,  upon 
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aiul  tgainsfc  the  ground  there,  and  thereby  greatljr  hurt, 
crushed,  bruised,  and  wounded  the  said  £•  O.  in  and  upon 
her  head,  neck,  arms,  sides,  back,  and  other  parts  of 
her  body,  whereby  the  said  E.  O.  became  sick,  weak, 
languid,  and  distempered,  and  remained  and  continued  so 
sick,  weak,  languid,  and  distempered  for  a  long  time,  to 
wit,. from  thence  until  the  day  of  taking  of  this  inquisi- 
tion.   [Conclusion  as  in  pu  370 

59#  IndictmenX  for  entering  a  pthlic  house^  makijig  a  noise  there' 
tn,  and  threatening  bodily  harm  to  the  owner, 

(Commencement  as  in  pr.  37  to  the*,)  Unlawfully  did 
enter  into  the  dwelling-house  of  one  R*  N.  there  situate, 
(the  same  being  a  public  victualling-house,  and  in  which 
divers  liege  subjects  of  our  said  lord  the  king  were  then 
and  there  peaceably  met  and  assembled)  with  intention  to 
disturb  the  peace  of  our  said  lord  the  king,  and  that  the 
said  A.  B.  so  being  in  the  said  dwelling-house,  did  then 
and  there  unlawfully,  wilfully,  injuriously,  and  obsti- 
nately, remain  there  for  a  long  space  of  time,  that  is  to  say, 
for  the  space  of  one  hour  and  more,  without  the  license 
and  against  the  will  of  the  said  R.  N.  and  did  then  and 
there  unlawfully,  obstinately,  and  injuriously  refuse  to 
depart  and  go  away  from  and  out  of  the  said*  dwelling- 
house,  upon  the  reasonable  request  of  the  said  R.  N.  then 
and  there  made  to  him  for  that  purpose;  and  that  the  said 
A.  B.  did  then  and  there  unlawfully,  vehemently,  and  tur- 
bulently  menace  and  threaten  great  bodily  hurt  to  the  said 
R.  N.  then  and  there  being  in  his  dwelling-house^  and  did 
there  make  a  gr^t  noise  in  disturbance  of  the  peace  of 
our  said  lord  the  king,  and  greatly  misbehave  himself  in 
the  same  dwelling-house.  (Conclusion  as  in  pr,  37^  and 
add  a  count  for  a  common  assaults] 

60.  Indictment  for  an  assault  and  riot  in  a  dwelling-houset  and 

removing  goods. 

(C^ommencemeni  as  in  pr.  87,  to  the^.)  To  disturb  the 
peace  of  our  said  lord  the  king,  and  being  so  assembled 
and  met  together,  the  dwelling-house  of  one  J.  P.  spin- 
ster, there  situate,  then  and  there  unlawfuHy,  riotously, 
and  routously  did  break  and  enter,  and  in  and  upon  the 
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saH'Jl  P.  iti  the  si}dMwaiifig-tioute'th'6nifttia  there  being^ 
uhlavrfally,  riotbdslyand'routbusly  did  make  ab'afeaul^ 
and  hfer  the  said  J.  P.  th^ii  and  there  ainlawfuUjr,  riotously, 
and*  rdutousfy  did  bi^at^  bruisfe,  woaAd,'  and  ill-treat,  b6'^ 
that  her  lifeVad' greatly  defepaifed  of,  and  did  theto  atiii 
there  Unlawfully,  rrotousfy,  and  routoUsTy  put  atid  force 
th'e  sard  J.  P.  from  and  out  of  the  said  dWelling-hou^ 
and  did  then  and  there  unlawfully;  riotbusty,  and  rolit- 
ously  put,  cast,  fling,  and  throw  divers  goods  and  chat- 
tels, to  wit,  six  wooden  chairs  and  five  pewter  plates  of* 
her  the  said  J.  P.  of  the  value  of  forty  shillings,  then 
being  in  the  said  dwelling-house,  from  and  out  of  the 
same,  and  thereby  greatly  broke,  damaged,  and  spoiled  the 
said  goods  and  chattels:  and  other  wrongs  to  the  said 
J.  P.  then  and  there  unlawfully,  riotously,  and  routously 
did,  to  the  great  damage  of  the  ssfid  J.  P/againstl  thepe^ce, 
&b.    {Add  a  count  for  a  common  assault) , 

61*  FSr'aii  assault  on  a  deputtf  gaoler j  in  Hie  execution '  of  hu' 

office. 

That  A.  B.  late  of  the  castle  of  Lancaster,   in  the 

county  of  Lancaster,  labourer,  on  — ^-^ — '• — -^  with 

for<!e  and  arms,  at  the  castle  of  Lancaster,  at  Lancas- 
ter aforesaid,  in  the  said  county,  in  and  upoh  one  J.  C. 
then  and  there  being  deputy  keeper  of  his  majesty's  gaol 
of  the  castle  of  Lancaster,  and  having  the  custody  of 
divers  persons  confined  in  the  said  gaol,  and  then  and 
there  being  in  the  due  execution  of  his  said  diity  and  of- 
fice of  deptity  keeper  as  aforesaid,  did  make  an  assault, 
and'him  the  said'  J.  C.  did  beat,  bruise,  wound,  and  ill- 
treat,  so  that  his  life  then  and  there  was  greatly  despaired 
of^  and  other  wrongs  to  the  said  J.  C.  then  and  there  did, 
to  the  great  damage  of  the  said  J.  C.  and  against  the 
peace,  &c.    (Add  a  count  for  a  common  assault*) 


62.  For  an  assault  on  an  isxdse  officer  (d)» 

f  Commence  as  in  pr.  37.  to  the  *.J    In  and  upon  one 

[d)  R.  v.  Brady ^  Leach,  949.  cise  officers,  as  virell  as  to  cus- 

on  the  Stat.    24  G.   3.  c.  47.  tem-hoiise  officers  and  officers 

s.  15.  In  this  case  it  was  holdeh»  of  the  navy, 
tltat  the  statute  Extends  to  ex*' 


Indiciwunts^^AisauUs. 


42T 


Cf  B)  then  and  there  being  an  officer  of  our  Ibrd  the 
king^  in  the  service  of  the  excise  of  our  said  lord  the 
king,   duly  constituted   and*  appointed,   and   then    and 
there,  being  on  shore   in  the  due  execution  of  his  of- 
fice: and   duty  as   such   officer  as  aforesaid,   in  seizing 
and.  securing!  to  and  for  the- use  of  our  said  lord  the 
king»  a  large  quantity,  to  ivit,  {set  out  the  floods)  which 
v^ere  then  and  there  liable  to  be  seized  by  the  said  C.  D. 
as  I  such,  officer,  as  aforesaidy  unlawfully  and  violently  did' 
make  an  assault,  and:  him- the -said  C.  D.  so  being  then: 
apd  there  on  shore,  in' the  due.  execution  of  his  said  of-' 
ficerand  duty,  in  manner  aforesaid,  unlawfully  and  for- 
cibly did  hinder,  oppose^  and  obstruct,  to  wit,  at,*  &c.  and ' 
ojliser  wrongs,  &c.  to  the  great  damage,  &c.  against  the 
f^na  of  the  statute^  &c.  and  against  the  peace,  &c. 


63.    Indictment    for    an    assault^    false    impriscmmcntf     and 

rescue. 

That  the  mayor  and  senior  bailiff  of  the  town  and  county 
of  the  town  of  Poole,  the  judges  of  the  weekly  court  of  re-' 
cord,  of  the  said  town  and  county,  on,  &c.  at,  &c.  by  their 
writ  issued  out  of  the  said  court,  bearing  date,  &c.  directed 
to  W.  C-  and  J.  Brown,  Serjeants  at  mace  of  the  said  town 
and  county  (e),  (and  then  and  there  being  the  oflicers  of 
the  said  court  duly  authorized  and  appointed  for  the 
executionof  the  process  thereof)  did  command  them  to  take 
W.  B.  if  he  should  be  found  in  their  bailiwick,  and  keep  him 
safely,  &c.  so  that  they  might  have  his  body  before  the 
mayor,  &c.  on,  &c.  to  answer  J.  S.  in  a  plea  of  trespass  on 
the  case,  which  same  writ,  on,  &c.  at,  &c.  within  the  juris- 


(e)  This  indictment  was 
holden  to  be  defective,  for  not 
averring  that  J.  B.  was  the 
proper  officer  'of  the  court.  5 
East,  304.  R.  v.  Osmer.  It 
was  also  objected,  that  it  did 
not  appear  that  an  affidavit  had 
been  made  of  a  debt  to  the 
amount  of  10/. ;  and  that  the 
sum  sworn  to  was  indorsed 
upon  the  writ,  which  is  ren- 
dered necessary  by  the  stat.  1 2 
G.  l,c.29.  andl9G.3.c.  20. 


And  the  court  held,  that  judgj- 
ment  could  not  be  given  as  for 
a  common  assault  and  impri- 
sonment upon  a  general  verdict 
of  guilty ;  for  talcing  the  whole 
count  together,  the  jury  had 
found  that  there  was  an  assault 
and  imprisonment,  but  com- 
mitted under  circumstances 
which  justified  the  defendant. 
See  Gra-nt  v^  Bagge^  3  East, 
126. 
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diction  of  the  said  court,  was  delivered  to  the  said  J.  Bit^, 
one  of  the  Serjeants  at  mace  of  the  said  town  and  county i 
to  be  executed  and  so  duly  authorized  as  aforesaid,  in  due 
form  of  law ;  by  virtue  of  which  said  writ,  the  said  J.  B. 
being  such  officer  and  so  authorized  as  aforesaid,  after- 
wards, &c.  on,  &c.  at,  &c.  at  the  town  and  county  afore- 
said, and  within  the  jurisdiction  of  the  court  afore- 
said, was  proceeding  to  arrest  the  said  B-  W.  according 
to  the  exigency  of  the  said  writ ;  and  that  the  said  B.  W. 
{'the  defendant  J  late  of,  &c«  labourer,  with  others  un- 
known, afterwards,  to  wit,  on,  &c.  with  force  and  arms, 
in  the  town  and  county  aforesaid,  and  within  the  juris- 
diction of  the  said  court,  in  and  upon  the  said  J.  B.  then 
and  there  being  one  of  the  Serjeants  at  mace  aforesaid, 
and  in  the  due  execution  of  his  said  office,  did  make  an 
assault,  and  also  imprison  him;  and  that  the  said 
A.  B.  and  the  said  others  unknown,  with  force  and  arms, 
&c*  did  then  and  there  violently  prevent  the  said  J«  B. 
from  arresting  the  said  B.  W.  as  by  the  same  writ  he  was 
commanded,  &c.     {Conclusion  as  in  pr.  37.) 


64.  Ltdictment  under  the  stat.  9  G.  1.  c.  22.  (/)  for  shooting  at 

a  person  in  his  dweUtng^house^ 

That  A.  B.  late  of,  &c.  labourer,  being  an  ill-de- 
signing and  disorderly  {g)  person,  of  a  wicked  and  mali- 
cious disposition,  and  not  regarding  the  laws  and  sta- 
tutes of  this  realm,  nor  the  pains  and  penalties  therein 
contained,  on,  &c.  with  force  and  arms,  at,  &c.  in  the 


( / )  This  act  enacts,  that  **  if 
any  person  or  bersons  shall  wil- 
fully and  maliciously  shoot  at 
any  person  in  any  dwelling- 
house,  or  other  place^  or  shall 
forcibly  rescue  any  person  be- 
ing lawfully  in  custody  of  any 
officer,  or  other  person,  for  such 
offence;  or  if  any  person  or 
persons  shall,  by  gift  or  promise 
of  money,  or  other  reward,  pro- 
cure any,  subject  to  him  or 
them  in  any  such  unlawful  act, 
every  person  so  offending,  be- 


ing thereof  lawfully  convicted, 
shall  he  adjudged  guilty  of  fe- 
lony, and  suffer  death  without 
benefit  of  clergy.'*  Sec  43 
G.  3.  c.  58.  and  the  indictments 
founded  upon  it,  iafra. 

{g)  These  words  are  used  in 
the  preumble  of  the  statute, 
but  it  seems  to  be  unnecessary 
to  introduce  them  into  the  in- 
dictment, since  they  are  no 
part  of  the  description  of  the 
offence. 
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county  aforesaid  (&),  with  a  certain  gun,  loaded  with  ^uyi- 
poicder^  and  a  leaden  bullet^  which  he  the  said  A.  B.  ih 
both  bis  hands  then  and  there  had  and  held,  he  the  said 
A.  B.  with  the  said  gun,  so  being  loaded  as  aforesaid,  did 
.then  and  there  witfvlly,  maliciously  (/),  unlawfully^ 
knowiogly,  and  feloniously  shoot  at  C.  D.  ( the  said  C.  D. 
then  and  there  being  in  his  own  dwelling  house  {k]. 
against  the  form  of  the  statute,  &c.  and  against  the  peace 
&c.  (  Add  a  count  omitting  the  words  "  loaded  with  guh" 
powder^  igc.^') 

An  indictment  charging  several  tvitb  a  single  shooting 
may  be  framed  thus  (I). 


,  {K)  The  offender  may  be 
tried  in  any  c6unty,  see  p..  13, 
but  the  offence  ought  to  be  laid 
in  the  true  county,  see  p.  19. 

Where  one  actually  shoots, 
and  others  are  present  aiding 
and  abetting,  it  does  not  ap- 
pciir  to  be  necessary  to  intro- 
dube  more  than  one  count, 
since  it  is  clear,  that  all  may 
be  changed  as  principals*  *  See 
p.  3 1 .8 1 .  the  Coalheavers'  case, 
Leach,  76.  3  T.  R.  105.      . 

In  Wills's  case,  Ea^t.  P.  C. 
414,  Kent,  iSp.  Ass.  1786.  the 
fint  count  charged,  that  the 
prisoner,  and  divers  others,  to 
the  jurors  unknown,  shot  at 
J.  P.;  the  second  count  al* 
l^^ed,  that  a  petson  unknowti 
tnlfully,  &c.  snot  at  J.  P. ;  and 
that  the  prisoner  was  {^resent 
aiding  and  abetting,  &c.  and 
alleged  in  conclusion,  that  both 
committed  the  feloiiy.  Mr..  J. 
Ashurst  informed  the  jury,  that 
the  prisoner  went  in  confederacy 
with  others  to  make  an  attack 
upon  Mr.  M'UIIock's  house, 
and  came  armed  with  aii  inten- 
tion to  oppose  all  resistance  J 
^d  that,  in  the  prosecution  of 
that  purpose,  the  prisoner,  or 
'any  ofhu  assooiates,  shot  at  the 
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broSecutor;  then  they  should 
nnd  the  prisoner  guilty.  And 
the  judges  were  of  opinion, 
that  the  direction .  was  right, 
and  that  the  Coalheavers'  case 
was  good  law. 

(c)  These  words  are  essen- 
tial, seep.  212. 

(k)  The  words  of  the  statute 
are,  in  any  dtiMlHng-house  &r 
in  any  other  place,  tod  therefor^; 
this  allegation  is  unnecessary^. 
In  Durore's  case^  p.  178.  the 
owner's  name  was  alleged,  and 
a  variance  from  it  in  evidence 
was  holden  to  be  fatal.  But 
in  prosecutions  for  robberVf  it 
has  been  holden,  that  such  aii 
averment  might  be  rejected  as 
surplusage,  see  p.  178:  and 
Leach.  62,  66;  294;  3  Ed.  and 
probably  the  same  was  holdeh 
upon  an  indictmeilt  uhdeV  this 
statute.  In  Harris's  c&s'e,  iSast 
P.  C.  416.  on  any  itidi'cthient 
imder  this  act  it  wSs  objected; 
that  the  prisoner^  having  fired 
at  the  party  within  his  own 
house,  was  not  within  the  sta^ 
tute ;  but  the  judges  held,  that 
the  objection  was  unfounded. 

(/)  See  the  Coalheave'rs' case. 
Leach,  76; 
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Tbat  A.  B.  late  of  ,  in  tiie  county  of 

labourer,  C.  D.  late  of,  &c.  labourer,  E.  F*  late  of,  fcc. 
labourer,  being  evil,  desigiiiog:,  and  disorderly  perBOos, 
and  of  wicked  and  malicious  minds  and  diapositions,  on, 
&c.  with  force  and  arms,  at,  &c.  in  and  upon  one  6.  H. 
did  unlawfully,  wilfully,  maliciously,  and  felonioudy, 
make  and  assault,  and  with  a  certain  gun,  loaded  with 

Sunpowder,  and  divers  leaden  bullets,  tb  v^^t,  three  leaden 
ullets,  unlawfully,  wilfully,  maliciously,  and  feloniously, 
did  then  and  there  shoot  at  the  said  S.  P.  against  the  fonn 
of  the  statute,  &c.  and  against  the  peace,  &c« 


65.  Iftdidment  of  felony  ^  by  sKuing  a  nofe,  and  againsi  tke  diiet 

amdabeUor^ 

{Commencemeui  as  in  pr.  33.  to  the  %  stating  the  as^ 
sauU  to  hate  been  made  iointly.)  Contriying  and  uh 
tending  one  &•  C.  then  and  yet  being  a  subject  of  our 
said  lord  the  king,  to  maim  and  disfigure,  at,  &c  with 
force  atod  arms,  in  and  upon  the  said  £•  C.  on  purpose, 
and  of  their  malice  aforethought,  and  by  lying  in  wait,  un- 
lawfully and  feloniously  did  mske  an  assault,  and  that  the 
said  J.  W.  with  a  certain  iron  bill,  of  the  Value  of  oqe 
penny,  which  he  the  said  J.  W.  in  his  right  hand  then 
laud  there  bid  and  held,  the  nose  of  the  said  E.  C.  on 
purpose,  and  of  his  malice  aforethought,  and  by  lying  ia 
wait,  then  and  there  unlawfully  and  feloniously  did  slit» 
with  4  intention  the  said  £.  C.  in  so  doing,  m  manner 
aforesaid,  to  maim  and  disfigure ;  and  that  the  aforesaid 
A.  C.  at  the  time  the  aforesaid  feloiWt  by  the  said  J.  W*. 
n  manner  and  form  aforesaid,  was  done  and  oommittedi 
to  wit,  on,  Slc  at,  &c.  with  foroe  and  arms,  on  purpoK^ 
land  of  his  malice  aforethought,  and  by  lying  in  wait^  musw* 
f uUv  and  feloniously  was  present,  knowing  of  and  prity 
lx>  toe  committing  of  the  said  felony,  aiding  and  abetting 
the  said  J.  W.  in  the  fek>ny  aforesaid,  in  manner  and  fonn 
aforesaid  done  and  committed ;  and  so  the  jurors  afore^ 
said,  upon  their  oath  aforesaid,  do  say,  that  the  said  J.  W. 
and  A.  C  on,  &c.  at,  &c.  with  force  and  arms,  on  pur- 
pose, and  of  their  malice  aforethought,  and  by  lyiiu;  in 
wait,  the  felony  aforesaid,  in  form  aforesaid,  unlawtully 
and  feloniously  did  do  ami  commit,  and  each  of  them  did 
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Bo  and  coiQinit,  against  tbe  peace»  &c.  and  against  the 
form,  &c«  (m). 


66.  For  striking  a  person  wM,  a  weapon  in  a  church  yard  (n). 

ICommencement  as  in  pK  33  to  the  *•)  In  a  d^rtain 
thuficbyatd  belonging  to  the  same  parish,  and  there  si- 
tuate,  ttialiciously  did  strike  one  E.  F.  spinster,  with  a 
certain  weapon  made  of  iron  and  steel,  called  a  sword. 
Which  he  the  said  A.  B.  then  and  there  had  and  held  in 
his  right  hand  against  the  fornr^  &c.  tod  agaitist  the 
peac^&c 

(If  the  weapon  be  drawn  with  intent  to  strike  another^ 
then  say,)  i^ilh  hilB  right  hand  did  d'raW  a  certain  wieapon 


(ipi)  By  stat^  22  k  23  Car. 
2.  c.  1.  a.  7.  if  aav  person  or 
peisoQB,   from  ana  after  the 
z4th  day  of  Jun^,  ia  the  year 
of  our  liord  1671,  on  putpo^ef. 
ttid  of  malice  aforethought,  an« 
by  lying  in  wait,  shall  unlaw- 
fully cut  out  or  disable   tba 
tongue,  put  out  an  eye,  slit  the 
noie,  cut  off  a  nose  or  lip»  dt 
cut  off  or  disable  any  limb  or 
monbcr  of  aiiy  subject  oi  his 
majesty,  with  intention  in  so 
domg  to  maim  or  disfigure,  in 
any  the  Bmnners  before  men- 
tioned, auch  his  majssty^s  sub<* 
jecis,  that  then,  and  in  ev^ 
such  case,  the  person  or  per^ 
sons  so  offeudingv  their  ooun* 
sailors,    aideiif  imd    abettors^ 
(knowing  of  and  priry  to  the 
bffence    aforesaidj    shall    be 
guilty  of  felosy,  withdut  bene- 
fit  of  clergy. 

(n)  By  Stat.  5  &  6  EdW.  6« 
c.  4.  s.  3.  if  any  perscfti  shall 
nmlieioi^ly  strike  another  with 
any  weapon,  in  any  church  or 
thurch-^yaxd,  or  shall  draw  any 
Weapon^    in    any  church    or 


church-yard  to  the  intcfnt  to 
strike  another  with  the  sabie 
weapon,  that  then  every  person 
so  offendme,  and  thereoi  beihg 
convicled  by  verdict  of  twelve 
men,  or  by  nis  own  confession^ 
or  by  two  lawful  Witnesses,  be- 
fore the  justices  of  aissize,  Jus« 
lioes  of  over  and  terminer,  or 
justiceii  of  peaee  in  their  ses- 
sions,  byforee  of  this  act,  shall 
be  adjudged,  by  the  same  jus^ 
tices  before  Whom  such  person 
ihall  be  contriUed,  to  haTie  dhe 
of  his  ears  cut  off:  and  if  the 
person  or  p^rtons  io  offehding 
nave  ^kone*  esLts^  whereby  he  ot 
they  stiall  receive  ^uch  punish- 
ment as  is  before  declared,  that 
then  he  dr  the^ibie  marked  and 
burned  in  the  cheek  with  an 
hot  irdn  having  the  letter  F. 
tvhereby  he  or  they  may  be 
kn^wn  to  be  friy-makers  and 
%htefs;    and    besides,     that 
^very  Such  person  to  be  and 
stand  ipso  facto  excommuni- 
cated^ and  be  excluded  from 
the  fellowship  and  company  of 
Christ's  congregation; 


*  So  ia  ttat. 
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called  a  hanger,  to  the  intent  to  strike  one  M.  P.  with 
the  same  weapon,  against  the  form  of  the  statute,  &c.  attd 
against,  &c.  as  above.  ( But  if  a  person  draw  a  weapon  to 
the  intent  to  strike,  and  actually  strike,  charge  the  drawing 
with  intent,  S^c.  as  above,  and  add  a  count  for  the  striking 
as  in  thejirst  precedent.) 

^.  For  Ofi  assault  mth  i'tiieni  to  rob  under  the  stat.  7  G,  2. 

c.  21(o). 

(  Commencement  as  in  pr.  1.)  In  and  upon  C.  D.  unlaw^ 
fully,  maliciously,  and  feloniously ^  did  make  an  assault, 


(o)  The  Stat.  7G.  2.  c.  21. 
enacts,  **  that  if  any  person  or 
persons  shall,  with  any  offensive 
weapon  or  instrument,  unlaw- 
fully and  maliciously  assault, 
or  shall  by  menaces*,  or  in  or 
by  any  forcible  or  violent  man- 
ner, demand  any  money;  goods, 
or  chattels,  of  or  from  any  other 
person  or  persons,  with  a  felo- 
nious inteut  to  rob  or  commit 
robbery  upon  such  person  or 
persons,  tnat  then  such  person 
so  offending,  and  beine  thereof 
lawfully  convicted,  shall  be 
adjudged  guilty  of  felony,  and 
be  liable  to  be  transported  as 
in  cases  of  felony.* '  The  act  is 
in  the  disjunctive;  therefore 
the  indictment  mldt  allege  an 
assault  with  an  offensive  weap- 
on, with  an  infcnt  &c.  or  that 
the  defendant  did,  by  meiiacei 
&c.  demand  money,  goods,  or 
chattels  with  a  like  intent ;  and 
if  it  do  not,  will  be  defective. 
R.  V.  Jackson  and  Randall, 
Leach,  303.  R,  v.  Remnant, 
6  T.  R.  169.  Pegges's  case 
East.  P.  C.  420. 

In  Par&it's  case.  Leach,  23. 


East.  P.  C.  416.  the  indict- 
ment chaiged  an  assault  with  a 
pistol  with  intent  to  rob ;  it 
appeared  that  the  defen(hDt 
dia  not  make  any  demand  or 
motion,  or  offer  to  demand  the 
prosecutor's  money,  but  only 
neld  a  pistol  in  his  hand  Uv 
wards  the  prosecutor  who  ivas 
on  the  coach-box,  and  bade  him 
stop ;  and  Lord  C.  J.  Willes  imd 
Chappel,  J.  are  said  to  have 
holden  that  the  case  was  not 
within  the  bet,  because  there 
was  no  demand.  But,  at  Mr. 
East,  in  his  Pleas  of  the  Crows 
observes,  the  words  of  the  act 
are  in  the  disjunctive,  and 
where  the  indictment  is  framed 
upon  the  first  branch  of  it  a  de- 
mand is  unnecessary,  and  it  is 
for  the  jury  to  decide  with  what 
intent  the  assault  was  made. 
The  defendant,  Thomas, 
(Leach,  372,)  was  indicted  for 
a  felonious  assault  on  J.  Lowe, 
with  a  pistol,  with  intent  to  rob 
him ,  itappeared  that  the  prose- 
cutor was  in  a  chaise,  and  the 
prisoner,  after  following  it  for 
some  time,  presented  a  pistol 


*  Queiy,  Whether  menaeet,  are  confined  to  threats  of  bodily  harm,  icnblc 
not  per  BuUer,  J,  DoiioUy*s  due.  Easts.  P.  C.  717. 
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wth  a  certain  oflPensive  weapon,  to  wit,  a  (p)  pistol 
which  be  the  said  A.  B.  in  his  right  hand  then  and  there 
had  and  held,  with  a  felonious  intent  the  monies  of  the 
said  C*  D.  from  the  person  and  against  the  will  of  the 
said  C.  D.  feloniously  and  violently  (q)  to  steal,  take,  and 
carry  away,  agaiqst  the  form,  &c.  and  against  the  peace^ 
&c. 


|$8«  Fat  a  felonious  assault  xtjith  intent  to  spoil  cloatks,  ^c 

{Commence  as  in  pr.  1.)  In  a  public  street  and  high- 
way there,  called  ,  in  and  upqn  pne  E.  M. 
spinster,  in  the  said  public  street  and  highway,  then  and 
toere  being,  wilfully,  maliciously,  and  feloniously  did 
make  an  assault,  with  an  intent  to  tear,  spoil,  cut,  and  de- 
face the  garment^  and  cloaths  of  her  the  said  £•  M.  and 


at  the  po^-bpy,  bidding  him 
stop,  with  many  violent  oaths, 
but  making  no  demand  of  mo- 
ney ;  the  carriage  stopped,  but 
the  prisoner,  perceiving  that  he 
was  pursued,  immediately  rode 
away ;  the  court  held  that  the 
evidence  was  not  sufficient,  for 
the  eharge  was  not  of  an  assault 
on  the  postillion  with  intent  to 
rob  him,  but  for  an  assault  oh 
M.  Lowe  with   intent  to  rob 
bim,  of  which  there  was  no  evi- 
dence; and  upon  another  in- 
dictment against  the  same  de- 
fendant for  an  assault  on  Dring 
the  postillion,  he  was  acquit- 
ted upon  the  same  evidence; 
since  it  appeared  that  the  in- 
tent was  not  to  rob  the  post- 
boy, for  when  he  presented  the 
pistol  to  him  and  bade  him 
stop,    he    made    no    demand 
upon  him,  but  went  up  to  the 
peison  in  the  chaise,  tast.  P. 
C.  418.     In  the  case  of  Trusty 
V.  Howard^  Sess,  Pap.  735.  the 
defendants  were  indicted  for  a 
felonious  assault  with  an  offen- 


sive weapon,  with  intent  to  rob , 
it  appeared  that  one  of  them, 
presenting  a  pistol  to  the  pro- 
secutor, bade  him  stop,  which 
he  did,  but  called  out  for  assist- 
ance ;  on  this,  the  prisoners 
threatened  to  blow  his  brains 
out  if  he  called  out  any  more, 
which  he  nevertheless  con- 
tinued to  do,  and  the  men  were 
taken,  and,  though  no  demand 
of  money  was  made  they  were 
convicted  and  transported. 

(p)  In  Sharwin's  case.  East. 
P.  C.  421.  it  was  holden  that 
an  allegation  of  an  assault  with 
an  offensive  weapon  called  a 
wooden  staff,  was  satisfied  by 
evidence  of  an  assault  with  a 
stone,  see  p.  92. 

iq)  In  Monteth'scase  the  in- 
dictment was  holden  to  be  de- 
fective for  omitting  this  word, 
Leach,  890.  Sess.  Pap.  1300. 
and  1325.  East.  P.  C.  420. 
for  the  indictment  must  allege 
an  intent  to  rob,  which  always 
includes  force  and  violence^ 
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with  force  and  anii8|  did,  in  the  said  public  street  ao^ 
highway  then  and  there  (rj  wilfully,  maiicioualy,  and  fe- 
loDiously  tear,-  spoil,  cut,  and  deikce  one  printed  lioei^ 
gqwn  of  thie  value  of  thirty  shillings,  of  the  goods  audi 
chatteia  of  the  said  £•  M.  being  part  of  the  g^^inents  and 
cloathsof  her  the  said  £.  M.  on  her  person  then  and 
there  being  in  wear,  against  the  form,  ^c.  and  agaiost 
the  peace,  &c.  (s). 

By  Stat  <t  Geo*  1.  c.  33.  s.  U*  it  is  enacted,  that  if  any 
person  or  persons  shall,  at  any  time  or  times,  wilfully  ami 
maliciously  assault  any  person  or  persons,  in  the  public 
streets  ojr  highways,  with  an  intent  to  tear,  spoil,  cut^ 
bum,  or  deface  the  garn^ei^ts  aivl  deaths  of  such  persoo 
or  persons,  that  then  all  and  every  such  person  or  persona 
so  offending,  being  thereof  lawmlly  convicted,  snail  be 
adjudged  to  be  guilty  of  felony ;  and  every  such  felon 
shall  be  subject  and  liable  to  like  pains  and  penalties  as 
in  cases  of  felony ;  and  the  courts,  by  and  before  whom 
he,  she,  or  they  shall  be  tried,  shall  have  full  power  and 
authority  of  transporting  such  felony  for  the  spsoe  d 
seveqyeari. 

69.  hyikimtnt  for  felopmtd^  a  prtoy  oeiinMBor  m  da 

ettcttfum  of  hu  ojfioe  (t). 

[Commencement  as  in  pu  1. )    In  and  upop  the  right 
honoarabje.  Sir  Et  H*  knight^  one  of  the  privy  ooua- 

(r)  It  must  appear  that  the     shall  attempt  to  kill,  or  anlair- 
assault  and  spomng  were  ccm-     fully  assault,  strike,  or  woml 


tiauou^  see  p.  59^  ^y  of    her    m^esty^s   privy 

(«)    it  has    been    holden,  counsel,  in  the  execntiaQ  of  Isa 

that  to  support  an  indictn\ent  office  in  comicil,  or  in  any  oobi- 

under  this  fltatnte,  it  must  ap«  mittee  of  oounoil,  beiiu^  coa* 

pear  that  the  primary  intention  victed  thereof  in  due  ram  of 

of  the  defendant  was  to  injure  law,  he  is  thereby  dedsied  ts 

the  cloaths,  and  that  if  his  in«  be  a  felon,   and  shall  aofiier 

tention  was  to  injure  the  pei^  deaths  as  in  cases  of  fek»y» 

son  the  case  is  m>^  within  the  without  benefit  of  eleigy« 

statute,  A.  v.  Wimofm^  Leach,  The  occasion  of  the  set  «a^ 

426. ;  but  qu.  as  to  the  princi<-  this,  Robert  Harley,  esq.  (after* 

pie  of  this  opinion,  and  see  A.  wards  iBarl  of  Oxfoid)  was  slab- 


y.  Cok»  and  TFoodkini,  6  St.  bed    by    Anthonv 

Tr.  804.  who  was  then  imder  exsnusa^ 

'(()  By  Stat*  9  Ann.  c*  16«it  tion  hefore  a  committee  of  tbs 

is  enacted,  that  if  any  person  privy  counsel. 
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rtnors  of  our  said  lord  the  king,  and  in  the  due  exe- 
cution of  the  said  office  in  council  then  and  thene  bein^» 
feloniously  did  make  an  assault,  and  him  the  said  Sir 
F.  H.  did  then  and  there  feloniously  strike  and  wound» 
against  the  form,  &a  and  against  the  peace,  &c. 

70.  For  ehallenging  tofiahU  on  aeooufd  (n)  ofmaneg  wan  at  plag 

under  Ae  staL  9  Ann»  c.  14  (x). 

{Commencement  as  in  pr.  33.)  And  then  and  there 
unlawfully  and  maliciously  did  challenge  C.  D.  a  peace- 
able subject  of  our  said  lord  the  king,  to  fight  with 
him  the  said  A.  B.  on  account  of  money  then  and  there 
won  by  the  said  C.  D.  [y]  of  him  the  said  A.  B.  by  then  and 
there  gaming  and  playing  at  dice  with  the  said  A.  B.  at 
a  certain  game  called  hazard  (z),  to  the  great  damage  of 
the  said  C.  D.'  against  the  form  pf  the  statute,  &c.  and 


(«)  Bulkr  L  was  of  opinion, 
that  if  the  game  was  oYer  before 
the  assault  began,  it  oonld  not 
be  said  to  have  arisen  oat  of  the 
game,  and  that  it  was  neces- 
ttiy,  in  order  to  bring  a  case 
within  the  statute,  that  the  as- 
saah  should  arise  out  of  th^ 
flay  and  during  the  time  of 
pb^.  East  P.  C.  423. 
BrisL  Sdmm.  Ass.  1787.  But 
the  contrary  has  been  decided 
as  to  the  time  of  the  assault. 
R.  V.  DarUut  4  East,  and  2 
Starkie*s  L.  m.  p.  73.  which 
may  be  within  the  statute,  al- 
thOi^h  not  committed  till  the 
day  after. 

(z)  Which  enacts,  that  if  any 
penK)n  or  penons  whatsoever, 
shall  assault  oxkd  beat,  or  chal- 
leD§;e  or  provoke  to  fight,  any 
other  person  or  persons  what- 
soever, upon  account  of  any 
money  won  by  gaming,  play- 
ing,* or  abetting  at  any  (n  the 
games   aforesaid,   (viz.  cards. 


dice,  tennis,  bowls,  tables,  or' 
other  game  or  games  whatso* 
ever,)  such  person  er  persons, 
&c.  shall^  being  thereof  law- 
fully convicted  uixm  an  indict* 
ment  or  information  to  be  ex- 
hibited against  him  for  that 
purpose,  xoiUnx  to  lier  majesty, 
&c.  all  his  goods  and  chattels 
uidpeison^  estate  whataoever. 
and  shall  also  suffer  imprison- 
ment, without  bail  or  main- 
prize,  in  the  common  goal  of 
the  cotmty  where  such  convic- 
tion shall  be  hau^  during  the 
term  of  two  years. 

(jf)  In  order  to  support  the 
indictment  it  does  not  appear 
to  be  necessary  that  the  money 
should  have  been  won  hy  the 
prosecutor,  or  that  it  should  be 
alleged  by  whom  the  money  • 
was  won. 

(z)  The  game  seems  to  be 
immaterial,  therefore  this  al- 
legation had  better  be  omit- 


ted. 


43(X 


PRECEDENTS,  &C., 


against  the  peace,  &c.  {Qnd  county  commencement  as  i% 
pr.  33.)  And  then  and  there  unlawfully  and  maliciously, 
did  provoke  C.  D.  to  fight  with  him  the  said  A.  B. 
on  account  of  money  then  and  there  won  by  the  said 
C.  D.  from  the  said  A.  B.  by  gaming  and  playing  at  dice, 
to  the  great  damage,  &c.  against  the  form,  4'C*  ond  agains^ 
thepeacCj,  6^c. 

Indictment  for  the  same,  dUeQtn^  an  assofji  and  heating^ 

( Commencement  as  in  pr.  33.)  And  then  and  there  did 
beat  the  same  C.  D.  on  account  of  money  then  and  there 
won  hy  the  said  C.  D^  from  him  the  said  A.  B.  by  then 
and  tliere  g^min^  and  playing  at  dice,  to  the  great  da* 
mage,  &c.  [conclude  as  in  the  last  precedent.) 

71.    For  an  assault,  against  thestqt  36  (?•  3.  c.  9  (a),. 

{Commencement  as  in  pr.  1.)  In  and  upon  one  E.  F. 
did  wilfully  and  maliciously  make  an  assault,  and  him 
the  said  £•  F.  did  then  and  there  wilfully  and  mali- 
ciously beat,  with  intent  to  deter  and  hinder  him  the 
said  £.  F.  from  then  and  there  buying  com,  at  the  parish 
aforesaid  in  the  county  aforesaid.    {Conclude  as  before.) 

* 

72.  For  an  ajssauk,  Sf-c.  with  intent  to  stop  grain,  ^ 

i 

In  and  upon  one  E.  F.  who  was  then  and  there  driving 
a  certain  cart  loaded  with  wheat,  unlawfully  and  mali* 


(a)  If  any  person  shall  wil- 
fully and  maliciovisly  beat 
wound,  or  use  any  other  vio- 
lence to  or  upon  any  person  or 
persons,  with  intent  to  deter 
him  or  them  from  buying  of 
com  or  ?rain  in  any  market 
or  other  place  within  this  king- 
dom, or  unlawfully  beat  or 
wound  the  driver  of  any  wag- 
gon, cart,  or  other  (^Irriage 
or  horse  loaded  with  wheat, 
flour,  meal,  malt,  or  other  grain, 
with  intent  to  stop  such  wheat, 
&c.  such  person,  being  thereof 


lawfully  convicted  before  any 
two  or  more  justices  of  the 
peace  of  the  county,  &c.  or  be- 
fore the  justices  of  the  peace  in 
open  sessions,  shall  be  sent  to 
the  common  goal  or  house  of 
correction,  there  to  continue 
and  be  kept  to  hard  labour, 
not  leiss  than  one  nor  exceeding 
three  months. 

A  person  so  offending  a 
second  time,  and  beine  law- 
fully convicted,  to  be  deemed 
guilty  of  felony,  and  to  be 
transported  for  fourteen  years. 
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piously  did  make  an  assault,  and  him  the  said  E*  F.  did 
^hen  and  there  unlawfully  and  maliciously  beat,  with  in* 
tent  to  stop  such  wheat.  (Conclusion  as  befqr^  and  add 
a  count  for  a  common  assaulU) 

73.  Indictment  for  a  rape. 

IGommencement  as  in  pr.  1.)  In  and  upon  one  A.  P. 
spinster,  in  the  peace  of  God  and  our  said  lord  the  king, 
then  and  there  being,  violently  and  feloniously  did  make 
an  assault,  and  her  the  said  A.  r.  against  the  will  (b)  of  her 
the  said  A.  P.  then  and  there  feloniously  did  ravish  (c), 
and  carnally  know  [d]  against  the  form  (e)  of  the  statute, 
&c«  and  against  the  peace.  Sec. 

74*  Indieinunt  for  carnally  knowing  and  abusing  a  female  child 

under  the  age  of  ten  years  (/]• 

(Commencement  as  in  pr.  1.)    In  and  upon  one  E.  F. 


(6)  The  absence  of  previous 
consent  is  a  material  ingredient 
in  the  offence,  as  described  in 
13  E.  L  Stat.  L  c.  24.  see  be- 
low. 

(c)  The  yrord  rapviit  is  essen- 
tial, and  is  not  supplied  by 
the  words  camaliter  cognovit, 
see  p.  72. 

(a)  But  the  words  camcUiter 
cognovit  do  not  appear  to  be 
essential,  2  HsCw.  c.  25.  s.  56. 
11  U.  4.  14.  See  Staun.  81. 
Co.  Lilt.  137.  2  Ins.  180. 
where  Lord  Coke  says,  that 
rapere  legally  signifies  as  much 
as  cctmaliter  cognoscere;  and  if 
so,  the  latter  allegation  ap- 
pears to  be  unnecessary,  (or 
the  use  of  the  latter  words  is  to 
specify  the  nature  of  the  cringe 
rather  than  any  means  of  cir* 
cumstances  of  the  particular 
case.  But  it  would  not  be 
prudent  to  omit  these  words. 

(e)  The  indictment  usually 

concludes,  agiinst  the  form  of 

he  statute.    But  rape  was  an« 


ciently  a  capital  felony.  1  Ins. 
190.     2   Ins.    180.    433.     1' 
Hale,  62f,  8.    1  Haw.  c.  41. 
s.  7.    4  Bl.  Comm.  210.  212. 

Bvthe  Stat,  of  West.  8  E.  1. 
c.  13.  the  offence  was  reduced 
to  a  trespass ;  but  by  stat.  of 
West.  2.  it  was  again  made 
felony,  the  stat.  enaoting,  that 
ravishipent  without  any  con- 
sent before  or  after,  and  ra- 
vishment with  force  without 
consent,  should  be  punished 
with  judgment  of  life  and 
member.  Since,  therefore,  an 
indictment  at  the  present  day 
rests  upon  this  statute,  it  would 
not  be  proper  to  omit  the  con« 
elusion  contra  formam,  1  Hale, 
632.  Dy.  304.  6  H.  7.  5. ;  at 
^I  events  this  conclusion  is  ne- 
cessary in  case  of  an  appeal* 
2  Haw.  c.  23.  s.  6. 

Principals  in  the  1st  and  2d 
degree  are  ousted  of  their 
clergy  by  the  stat.  18  Eliz.  c.  7. 
and  3  W.  &  M.  c.  9. 

(/)  The  stat.  18  Eliz.  c.  7. 
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ipinster,  awotoan  child  undieF  the  age  of  teti  veare,  fbTrft, 
of  the  age  of  nine  years  and  upwards,  feloniously  did 
make  an  assault,  and  her  the  said  E.  F.  then  and  there 
wickedly,  unlawfully,  and  feloniously,i  did  carnally  know 
and  abuse,  agaiqst  the  form  of  the  statute,  &c.  and  against 
(he  peace,  &c. 

75  MkdMnma  cf  fdompn  taking  a  woman  hamng  nttcfonee,  ^ 
ag^hii her wiU, voider  Hu Oat.  d H.  7.C.2.  {g). 

{Commencement  de  inpr.  1.  (A).)  In  and  upon  omMt, 
W;  apiBSter,  then  and  yet  being  under  the  age  of  fourteen 
years,  and  a  maid,  and  only,  daughter  .and  heir  of  P.  W« 
esquire,  then  lately  deceased,  she  the  said  ^  M.  W.  then 
and  there  hsving  substance  (t)  in  moveable  gooda  Ux 
the  value  of  one  thousand  pounds,  of  Itfwful  monqr  of 
Great  Britain,  and  in  lands  and  teqements  to  the  value  of 
.  fifteen  hundred  pounds  by  the  year,  of  like  lawful  money, 
did  make  an  assault,  and  her  the  said  M.  then  and  thare 
did  put  in  great  danger  of  her  life^  and  her  the  said  M. 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfully,  feloniously,  and  against  the  will  of 
her  the  said  Mi,  violently  did  take,  force,  and  convey 
alway*,  with  intention  that  be  the  said  A.  B.for  lucre  (fr},aad 
the  safc&of  such  her  substance,  feloniously  should  ntariy, 
aiid  have  thie  said  M.  to  wife ;  atid  that  the  s^id  A.  B. 
afterwatda,  to  wit,  on,  &c.  by  the  assent  procuie* 
lOrent,  and  abetment  of  the  said  A.  M.  J.  J.  and  C.  the 
vHfe  of  F.  C  late  of,  f^c  gentleman,  and  W.  C.  late  of 


s.  4.  takes  aWav'the  benefit  of 
clei|?y  from  sucti  as  shall  un- 
lawnilly  and  carnally  know* 
and  anuse  any  woman  child 
under  the  age  of  ten  years. 

Mr.  East,  E.  P.  C.  448.  is 
of  opinioti  that  the  word  ravish 
ought  to  be  omitted,  because 
the  crnne  is  created  by  stat. 
18  Eliz. ;  bat  that  stat*  ap- 
pears, from  its  terms,  to  be  to- 
f laratory  of  the  law,  affirming 
that  it  extended  to  that  parti- 
cular case,  and  if  so  the  aver- 
ment is  essential. 


{g)  This  is  essentialv  1  Hair. 
eeO.  1  Haw.  c.  42.  s.  34. 

(A)  As  to  the  venn^,  see  p.  2. 

(t)  The  indictment  must 
either  alleg^  that  the  female 
was  an  heiress,  or  that  she 
had  substance  in  goods  and 
moveables,  or  in  lands  and  te- 
nements. 1  Hale,  660.  1  Haw. 
C.42.S.  34.3  Ins.  61. 

{k)  This  all^ation  does  not 
app^r  to  be  essential,  bat  Ld. 
Hale  says  it  is  safest  to  pse 
these  words,  see  p.  179. 
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the  same  parish  and  county,  clerk,  with  force  and  arms, 
at,  &C.  feloniously,  and  for  lucre  of  the  said  substance  of 
the  said  W.  M.  did  mariy  (/),  and  had  the  said  W.  M.  to 
wife,  against  the  form  qf  the  statute,  &c.  and  against  the 
peace,  &c«  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid  dp  fqrther  present,  that  the  said  A.  M.,  J.  J., 
C,  the  wife  of  F.  C.  .a^d  W.  C.  on  the  said  fourteenth 
day  of  NoYember,  in  the  year  aipresaid,  at,  &c.  in  the 
county  of  ■<!■  ■■  ?■»  with  force  and  arma,  knowingly  and 
feloniously  were  assisting,  aiding,  procuring,  assenting, 
abetting,  and  maintaining  the  aforesaid  A.  B.  in  d^ng  and% 
committing  the  felony  aforesaid,  against  the  form  qf  the 
statute,  &C.  apd  against  the  peace  (m),  ^c. 


{i)  It*  must  either  be  al- 
ledged  that  she  was  married  to 
|he  defendant  or  to  some  one 
hy  his  DTocuvement,  or  that 
she  was  defiled.  1  Hale,  660. 
3  Ins.  61. 

(m)  By  Stat  3  Hen.  7:  c.  2« 
(reciting,  where  women,.  $s 
well  mudens  as  widbws  and 
wives,  having  substances,  some 
in  goods  moveable,  and  soipe 
in  lands  and  tenements,  and 
some  being  heirs  apparent 
unto  their  ancestors,  for  the 
lucre  of  such  substances  been 
oftentimes  taken  hj  mis^doers, 
contrary  to  their  wiU*  and  ^er 
married  to  such  mis*doers,  or 
to  other  by  their  assent,  or  dft^ 
foiledy  to  the  great  displeesure 
of  God,  and  contrary  to  the 
ldng*S'  laws,  and  disparage- 
ments of  the-  said  women,  and 
utter  heaviness  and  discomfort 
^  their  friends,  and  to  the  evil 
en$amph  of  all  dfikej9 ;)  it  is 
tberemre  ordained,  established, 
and  en|M!ted,  that  what  person 
or  persons  from  henceforth  that 
taketh  any  woman  so  against 
ker  vrill  unlawfully,  that  is  to 


say,  maid,  widow,  or  wife,  that 
such  taking,  procuring,  an4 
abetting  the  same,  and  also  re* 
ceiving  wittingly  the  samevroi 
man  so  taken  against  her  will^ 
and  knowing  the  same,  be  fe-r 
lony ;  and  that  such  mis-doerS|^ 
takers^  and  procurators  to  the 
same,  and  reoeUortf  knowing^ 
the  said  offenee  in  form  afore^ 
said,  be  henceforth  reputed 
and  judged  as  principals:  parcv 
vided  alway,  that  this  act  extend 
not  to  any  person  taking  any 
vToman,  only  claiming  her  ai| 
his  ward  oj  bond  woman* 

3y  Stat.  39  Bliz.  c.  9.  s.  1^ 
clergy  is  taken  avmr  fiom  J^^ 
sons  who  shall  onetA  against 
the  above  statute.    . 

This  act  of  Elizabeth   es*t 
tends  only  to  those  who  shall, 
be  principals :  or  procuiors,  of 
accessories  before  suoh  offence 
committed,  s.  2. 

By  Stat.  4  &  5  Fh.  ft  M.  c  8. 
s.  3.  if  any  person,  above  the 
age  of  fourteen  years,  shall  un^ 
lawfully  take  or '  con^^,  or 
cause  to  be  taken  or  conveyed, 
any  maidorwomait  child  un-« 
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76,  Indictment  for  having  two  wwes  at  one  and  the  tame  timet 
<    against  the  stat^  1  J.  1.  c.  11.  (n). 

m 

{Commencement  asinpr.l.)  At  the  parish  of  N.{o) 
in  the  caunty  of  M.  (p),  did  many  one  C.  D.  spinster, 
and  her  the  said  C.  D.  then  and  there  had  for  his 
wife ;  and  that  the  said  A.  B.  afterwards,  to  wit.  on,  &c. 
with  force  and  arms^  at  the  parish  of  S.  M.  in  the  said 
county  of  M.  feloniously  did  many  and  take  to  wife  one 


married,  being  within  the  age 
of  sixteef^  ^^ears,  out  of  or  from 
the  possession,  and  against  the 
willy  of  her  father,  motlier^  or 
guardian,  he  shall  suffer  two 
years  imprisonment,  or  pay 
such  fine  as  shall  be  assessed  by 
the  court. 

§  4.  If  any  person  shall  so 
talce  away,  or  cause  to  be 
taken  away,  and  deflower  any 
such  maid  or  woman  child,  or 
shall,  against  the  will  or  know- 
ledge of  the  father,  or,  if  he 
be  dead,  of  the  mother  having 
tuition  of  such  child,  contract 
matrimony  with  her  by  secret 
letters,  messages,  or  otherwise^ 
he  shall  be  imprisoned  for  five 
years,  or  pay  such  fine  as  shall 
De  assessed  by  the  court,  half 
to  the  king,  and  half  to  the 
parties  aggrieved. 

(n)  The  stat.  1  J.  1.  c.  11 
enacts,  that  if  any  person  or 
persons  within  England,  being 
married,  do  marry  any  person 
or  persons,  the  former  husband 
or  wife  being  alive,  every  such 
offence  shall  be  felony,  and  the 
person  or  persons  so  offending 
shall  suffer  death  as  in  cases  of 
felony.  By  the  sUt.  1 8  Eliz. 
c«  7,  s.  2,  3.  the  offender,  be« 


sides  being  b«tmt  in  the  han^ 
may  be  imprisoned  for  a  ye^r 
by  Stat,  19  G.  3.  c.  74.  s.*  3.' 
fine  and  whipping  may  be  sub- 
stituted for  burmng,  and  by 
Stat.  35  G.  3.  c.  67.  persons 
convicted  under  the  stat  i  J. 
1.  p.  11.  shall  be  subject  to  the 
same  fines,  &c.  with  those  con* 
victed  of  petit  larciny. 

(o)  The  first  marriage  may, 
it  seems,  be  alleged  accordiosr 
to  the  fact,  though  the  second 
look  place  in  a  different  county, 
and  the  offender  may  be  in- 
dicted in  a  third,  where  he  is 
apprehended  by  the  provision 
of  the  stat,  1  J.  1.  c.  1 1,  see  p* 
11. 

(p)  The  county  in  which  the 
indictment  is  laid.  Qu.  whether 
the  concluding  allegation  be 
necessary  according  to  the  de- 
cisions in  Berwick's  case,  Fost. 
10.  supra,  p.  11.;  for  the  clause 
of  the  act  1  J.  1.  c.  1 1.  s.  1.  has 
been  construed  to  mean  the^ 
county  where  the  party  is  im-. 
prisoned,  see  p.  1 1.  n.  (g).  Hut- 
tou,  131. ;  and  it  appears,  from 
the  record  itself,  tliat  he  is 
brought  to  the  bar  in  the  cus- 
tody of  the  sheriff,  see  p.  29. 
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£.  F.  spinster,  ai^d  to  the  said  E.  F.  was  then  and  there 
hiarried  (the  said  C.  D.  his  former  wife,  being  (9)  then  liv- 
ing and  in  full  life)  against  the  form,  &c.  and  against  the 
peace,  &c.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  A,  B.  after- 
wards, to  wit,  on  (r)  the  fir^t  day  of  September,  in  the 
jear  last  aforesaid,  was  apprehended  and  taken  in  the 
said  parish  of  ■,  in  the  county  of  * 

77.    Indictment  for  having    two  husinrnds  at  OTie  and  same 

timcm 

That  Elizabeth,  the  wife  of  A.  J.  H.  late  of  ■, 

on,  &c.  being  then  niarried,  and  then  the  wife  of  the 
isaid  A.  J.  H.  with  force  and  arms,  at,  &c.  did  feloni- 
ously marry  and  take  to  hukband  £.  P.  duke  of  % 
(the  said  A.  J.  H.  her  husband,  being  then  alive,) 
against  the  form,  &c.  and  against  the  peace,  &c.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  saia  Elizabeth  heretofore,  to  wit,  on, 
&c.  at,  &c.  by  the  name  of  Elizabeth  C.  did  marry  the 
said  A.  J.  H.  and  him  the  said  A.  J.  H.  then  and  there 
had  for  her  husband;  dnd  that  ^he  the  sHid  Elizabeth; 
being  married,  and  the  wife  of  the  said  A.  J.  H.  after- 
wards, to  wit,  on,  &c.  with  force  and  arms,  at  &c.  feloni- 
ously did  marry  and  take  to  husband  the  said  E.  P.  (the 
said  A.  J.  U.  her  husband,  being  then  alive)  against  thd 
fbrm^  &c.  and  against  the  peace,  6cc. 

78,  An  indictment  for  iodomy  (s)  • 

{Commencement  as  in  pr.  1.)  In  and  upon  T.  L. 
then  and  there  being,  feloniously  did  make  an  assault, 
and  then  and  there  feloniously,  wickedly,  diabolically, 
and  against  the  order  of  nature,  had  a  venereal  afl'air  with 
the  said  T.  L.  and  then  and  there  carnally  knew  the  said 
T.  L.  and  then  and  there  feloniously,  wickedly,  and  dia- 
itK)lically,  and.  against  the  order  of  nature,  with  the  said 

(9)  See  p.  67»  &  M.  c.  9.  s.  2.  this  ofience  is 

(r)  See  p.  11.  made  felooy  without  benefit  of 

.  U)  By  tbe  stat,  25  H.  8.  c.  clergy. 

6.     5  Eliz,  17.  and  3  &  4  W. 


T.  £>•  did  ccxnnit  and  perpetnte  that  detoataUe  and 
ftbominable  crime  ef  buggeiy  (<)  (not  to  be  named  amoog 
CbrifitianeJ  to  the  great  displeasure  of  Ahnigbty  God, 
to  the  great  scandal  of  all  human  kind,  against  thefona 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  k»rd  the  king,  his  crown  and 
d^nity. 


OFFENCES  AGAINST  THE  HABITATION; 


t9.  indictamA  for  imrglary  (d)m 


*rhat  A.BJateof— -i^    , 
labourer,  on,  &c.  about  the  hour  of  one  Df  the  night  (x)  of 


',  in  the  county  of 


(t)  This  word  is  eisentiaL 
Fost.  424.  Co;  Eat.  351;  3 
Ins.  59. 

(tt)  By  the  stat  18  Elix.  c.  7. 
land  3  W.  &  M.  c.  9.  8.  2.  the 
(offender  is  ousted  6f  clergy. 

AlsOt  accessories  before  the 
iact  are  ousted  by  the  fitter 
Statute. 

By  the  s^.  1  Ed.  6.  c.  12. 
k.  10.  persons  attainted  or  con- 
iricted  of  breaking  any  houses' 
by  day  or  by  aight,  amy  person 
being  therein,  and  beine  there- 
by put  in  fear  or  dread,  shall 
be  excluded  from  the  benefit 
of  clergy. 

By  the  stat.  5.  An&e,  c.  3l. 
il.  5.  any  person  who  shall  re- 
ceive, haroour,  or  conceal  any 
burglars,  &c.  knowing  them 
to  M  such,  shall  be  taken  as 
accessory  to  the  said  felony, 
and,  being  convicted,  shall  suf- 
fer death  as  a  felon  convict. 


The  stilt.  12  Anne,  c  7.  de- 
tiaresKni  enacts,  that  if  auy 
pieison  shall  enter  into  the  man^ 
non  or  dwelling-house  of  ano- 
ther, by  day  or  by  night,  with^ 
out  breaking  the  same,  with  sii 
intent  to  corainit  felonvy  or  bt^ 
ing  in  such  house  shall  coauait 
any  felony^  and  shall  in  the 
night  time  break  the  said  house 
to  get  out  of  the  same,  toch 
person  ia  and  shall  be  adjudged 
to  be  guilty  of  buiglaiy,  mA 
shall  hd  ousted  of  dsigyf  ia 
the  sanus  manner  as  ift  such 
person  \aA  broke  knd  entered 
the  said  houses  in  the  night 
time,  with  intent  td  commit  fe^ 
tony  there. 

(x)  It  is  usual  to  allege  the 
hour^  iee  p.  57.  and  to  state  it 
to  be  in  ihe  nieht  of  the  precede 
idgday ,  though  after  1 2  o*clock: 
The  day  itself  is  not  material} 
see  p.  57; 
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ihe  same  day,  with  force  and  arms,  at  the  parish  {y)  afore^ 
said,  in  the  county  aforesaid,  the  dwelling  house  {z)  of  on^ 
C.  D.  there  situate,  fetaniously  {a)  and  burglariously  (a) 
did  break  and  enter  (fr),  with  intent  (c)  the  gcxnls  and  chat- 
tels of  the  said  C.  D.  in  the  said  dwelling  house  (d)  then  and 
there  being,  then  and  therie  feloniously  and  burglariously 
to  steal,  take  and  carry  away,  and  one  gold  watch,  of  thd 
value  of  thirty  pounds  f  describe  the  property  and  value  of 
each  article  according  to  the  fact  J  of  the  goods  and  chat- 
tels of  {d)  the  said  C.  D.  in  the  said  dwelling-house  theil 
and  there  being  founds  then  and  there  feloniously  and 
buiglariousiy  did  steal,  take,  and  carry  away,  against  th6 
))eace,  &C. 


(y)  The  parish  should  be 
iDorrectly  stated;  a  variance 
would  be  lataL 

(x)  The  house  must  be  de*- 
teribed  as  the  dwellvn^house 
of  the  real  tenant,  see  p.  73* 
and  the  st.  12  Ann.  c.  7.  and 
this  is  the  proper  description, 
though  part  omy  of  the  nouSe 
be  sepsurately  odcupied*  The 
iituation  is  material.  Burglary 
Jnay  aljo  be  committed  in  a 
xkareh  or  chapeL  The  per- 
sonal property  must  be  de- 
teribed  as  in  larciny,  where 
an  actual  stealing  is  averred. 
If  a  mere  intent  to  steal  be  al- 
leged, the  ownership  shou|4  still 
be  correctly  averred,  p.  194. 
If  the  offence  be  committed  in 
an  out  house  within  the  curti- 
lage it  should  be  laid  to  have 
been  committed  in  the  dwelling 
house  or  in  a  iBtable  &c.,  being 
part  of  the  dwelling  house. 
Dobbs's  case.  East^  P.  C.  513. 
Garland's  Case,  ib.  493; 


(a)  These  words  are  essen« 
tial.  See  p.  73*  end  so  are  the 
words,  dmeUing^house^  and  intha 
night.  The  means  of  bceakiog 
and  entering  are  immaterial*   . 

(6)  The  mieti^ion  is  included 
in  the  words  feloniously  and  bur* 
glariously,  £cc.  but  it  must 
be  further  shewn,  that  the 
breaking  and  entry  was  done 
to  comknit  a  felony,  which 
felony  should  be  specified. 
But  an  averment  that  he  did 
then  and  there  commit  a  spe- 
cific felony  is  a  sufficient  averSi 
ment  of  the  intention.  A  sta- 
tutable felony  will  support  th^ 
indictments  l-Haw.  c.  38; 
s.  38.  jR.  V.  Knight  and  Roffegk, 
East.  P.  C.  510. 

{cY  Essential.  R.  v.  ^Lyon, 
Leach.  221.  3rd.  Edition. 

{d)  The  ownership  must  be 
correctly  stated,   see  p«   189i 

194; 
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PRECEDENTS,  &C. 


80.  Indictment  for  burglary^  alleging  a  breaking  tn,  with  tff^, 
tentf  an  actual  felony  committed^  and  a  breaking  mU  againd 
the  Stat,  12  Ann»  c.  7.  (e)» 

ICommencement  as  in  pr.  75.)  about  the  hour  of  twelve 
in  the  night  of  the  same  day»  with  force  and  arms,  at  the 
parish  aforesaid^  in  the  county  aforesaid,  the  dwelling- 
bouse  of  one  C.  D.  there  situate,  feloniously  and  burgla- 
riously did  break  and  enter,  with  intent  the  goods  and 
chattels  of  the  saidO.  P.  in  the  said  dwelling,  then  and 
there  beihg»  then  and  there  feloniously  and  burglariouslj 
to  steal,  take  and  carry  away ;  and  then  and  there,  with 
force  and  arms,  one  diamond  necklace,  of  the  value  of 
forty  pounds,  of  the  goods  and  chattels  of  the  said  C  D. 
in  tne  same  dwell ing-housie,  then  and  there  being  founds 
then  and  there  feloniously  and  burglaridusly  did  steal, 
take,  and  carry  away ;  and  that  the  said  A.  B.  so  then  aad 
there  being  in  the  said  dwelling  house,  with  such  intentas 
aforesaid,  and  so  h&ving  committed  the  said  felony  as 
aforesaid,  did  then  and  there  iii  the  night  time  with  force 
and  arms,  feloniously  and  burglariously,  and  against  the 
form  of  the  statute  {j)  in  such  case  made  and  provided, 
break  the  said  dwelling-house  to  get  out  of  tne  same, 
against  the  peace^  &c. 


81.  Indictment  for  breAking  a  house,  in  the  day^^time  fno  pemm 
being  therein  J  y.  and  stealing  goods  of  the  value  of  five  MUings  {g)» 

That  A.  B.  late  df,  &c.  labourer,  on,  &c.  about  the 


(e)  By  the  stat.  Upon  an  in- 
dictment thus  framea,  tKe  de- 
fendant may  be  found  guilty  of 
the  burglary,  if  eitherthe  break- 
ing in  with  intent  iii  the  night 
time  l»e  proved,  or  the  entry 
with  intent  8cc,  and  the  breaking 
out  in  the  night  time,  under  the 
statute,  or  if  the  actual  lar- 
ciny,  and  either  the  breaking 
in  or  out  in  the  night  time  be 
proved.  So  though  the  evi- 
dence does  hot  warmnt  a  con- 


viction of  the  burglary,  he  may 
be  conVicted  of  stealing  in  the 
dwe  Hi  tig- house  to  the  a^incfuM 
of  40  shillings,  or  of  the  simple 
larciny,  see  p.  40.  plea  of  outer* 
fois  acquit  and  verdict^  and 
Leach,  102. 

(/)  Since  the  stat;  is  decli- 
ratory,  the  averment  does  not 
seem  to  be  necessary,  hut  it  is 
not  improper,  see  p.  229.  . 
.  ig)  See  39.  Elu.  c.  15.  1 
Hale,  525. 
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-iioor  of  eleven  in  the  forenoon  of  the  same  day,  with 
force  and  arms*  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  dwelling-house  of  C.  D.  there  situate,  fe- 
loniously did  break  and  enter,  (.no  person  ii^  the  same 
<lwelling-house  then  s^nd  there  being,)  and  two  pewter 
dishes,  of  the  value  qf  seven  shillings  {here  f^ention  ail 
^e  goods  stolen,)  of  the  goods  and  chattels  of  the  said 
C.  D.  in  the  same  dwelling-house  then  and  theiie  being 
found,  then  and  there  feloniously  did  steal,  take,  and 
carry  away,  against  the  peace  of  our  said  loitl  the  king, 

•  hia  ciown  and  dignity. 


89.  Indictment  for  arson  (A), 
iCommeiicerhent  di  in  j^ir,.  1;)  d  ce)-taiti  house  [i)\  bf  brie 


(A)  Anon  was  felony  at  com- 
inon  law,  3  In$.  66, ;  the  toiU 
Jul  burning  of  dwelling-houses, 
or  bams  containing  com  or 
grain,  was  ousted  of  clergy  by 
Stat.  23  H.  8.  c.  1.  &  25  H.  8. ; 
but  these  stat.  Werb  repealed 
by  the  star.  1  EL  6.  c.  12. 
s.  10.  For  the  evidence  to  sup- 
port such  ah  indictnient,  see 
Starkie  oili  Evidence,  voh  2.  tU. 
Arson. 

The  Stat.  4  and  5  PL  &  M. 
c.  4.  excludes  from  clergy  those 
who  shall  maliciously  com- 
mand, hire,  or  counsel,  aAy 
berion  or  persons,  wilfully  to 
Duni  any  dwelliAg-house,  or 
any  part  thereof,  or  any  bam 
thed  having  cdrn  dr  ^rain  in 
the  same.  And  this  stat.  has 
been  holden*,  by  necessary  im- 
plication, to  take  away  clei^ 
from  the  priiicipal  offender. 
Poulter*8  case,  11  Rep.  35. 
Fost.  330.  2  Hale,  347.  1 
Hale,  572.    See  also  the  stat. 


iJ2,  23  C.  2.  c.  7.  against  burn- 
ing in  the  night-time  any  ricks 
or  stacks  of  com,  &c. ;  and  the 
Stat.  43  Eliz.  c.  13. 

The  stat.  9  G.  1.  c.  22.  made 
perpetual  by  stat.  31  G.  2.  t. 
42.  excludes  from  clergy  aiiy 
person  who  shall  be  lawfully 
convicted  of  setting  fire  to  aily 
house,  bam,  or  outhouie,  or  t6 
any  hovel,  cotk,  inow,  ot  stack 
of  com,  straw,  hay,  or  wood*. 
By  the  stat.  9  G.  3.  c.  i9. 
s.  2.  if  any  person  shall  wil- 
fully or  maliciously  bum,  or  set 
fire  to,  any  wind  saw- mill,  or 
other  wind-mill,  or  any  water- 
mill,  or  other  mill;  such  per- 
son being  lawfully  convicted 
thereof,.  ^hiiU  be  adjudged 
guilty  of  felony,  without  bene- 
m  ot  clergy.  The  above  forni 
will  suffice  tor  an  iildictment 
under  this  act,  if  the  word 
windmill  be  substituted  for 
house, 
'  The    prosecution  must  be 


*  A  eomiaoh  giol  is  withia  ihifi  stat.  Ste  £ast*i  P.  C.  1021.  Dooxkevsa^i 
tase.  A  prisoner  might  be  indicted  under  this  stat.  for  burning  an  outl)ous«i 
botigh  it  be  >ah  df  Uie  dweUing-Uouse.    NorUi^s  csse^  East.  P.  C.  1021 . 
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C.  D.  (k)  there  situate,  fidoniously  (/),  mlfully^  und  amK- 
cioutly,  did  set  fife  to,  and  the  same  house  then  and  therei 


commenced  within  18  months 
of  the  commission  of  the  of- 
fence, sec.  4. 

By  the  stiit.  43  G.  3.  c.  58. 
s.  1.  if  any  pevson  shall  wil- 
fully, maliciously,  and  nnlaw^ 
fully,  set  fire  to  any  bouse, 
barn,  granary,  hop  oast,  malt- 
house,  stable,  coach-house, 
out-house,  mill,  warehouse,  or 
shop*  which  shall  then  be  in 
possession  of  the  person  or  per- 
sons so  settine  fire  to  the  same* 
or  of  any  body  corporate,  with 
intent  thereby  to  injure  or  de- 
fraud his  majesty,  or  any  of 
his  majesty's  subjects,  or  any 
body  corporate,  then,  and  in 
erery  sucn  case,  th^  person  or 
persons  so  offending,  their 
counsellors,  aiders,  and  abet- 
tors, knowing  of,  and  being 
privy  to  such  offence,  shall  be 
felons,  and  shall  suffer  death 
without  benefit  of  6leigy. 

(t)  Arson,  at  commdn  law, 
is  an  offence  against  the  habitat 
Uorii  but  it  might  be  commit- 
ted, not  only  by  burning  the 
dwelling-house,  but  also  the 
out-houseS,  nirhich  were  parcel 
of  the  dwelling-house.  1  Hale, 
570.  3  Ins.  67,  69.  1  Haw. 
c.  39.  s.  1,  2.  and  it  is  not  ne- 
cessary to  allege  the  burning 
of  the  dwelltng-housep  but  only 
of  the  house  simply;  1  Hale, 
667.  570i  3  Ins.  67.  1  Haw. 
c.  39.  s.  1.  In  Glandfield's 
case.  East.  P.  C.  1034.  it  was 
holden,  that  outhoutes  general- 
ly was  a  sufficient  description 
under  9  G.  I.e.  22.  oivithout 
•hewing  of  what  kind* 


{k)  The  allegation  of  owner* 
ship  is  material,  for  it  must 
appear,   that  the  offence  was 
eommitted  against  the  property 
of  another,   ^nd  this  allegS' 
tton  tiraSt  be  disiiiictly  prom. 
Pedley's    case.    Leach,   277. 
Breeme^s  case.    Leach,   36lt 
Spalding's  case.    Leach,  258^ 
Holmes's  case,  Cro.  Car.  37& 
3  Ins.  66.    In  the  case  of  the 
Rickmatis,  East.  P.  C.  1034. 
the  defendants  wete,  charged 
Vith  the  arson   of   a  eertaw 
house  rituate  tn  the  parvk  of 
Ellrngham^  d'c.  and,  after  am^ 
viction,  all  the  judges  heldthst 
the  conviction  was  wron^,  be- 
cause the  indictment  did  not 
vtate  the  ownership.     It  ap- 
peared in  that  case,  that  tke 
nouse  belonged  to  the  parisbf 
and  that  they  suffered  one  Tbo- 
mas  Early  to  live  in  it,  hut  in 
whom    the    legal    estate  vas 
vested  was  unknown ;  and  thtf 
judges  held,  that  it  might  hav^ 
oeen  laid  to  be  the  property  of 
the  overseers,  or  of  persons  oo- 
known. 

Where  there  is  a  doubt  in 
which  of  several  persons  tbe 
property  vests,  it  should  be 
differently  described .  in  differ* 
ent  counts,  in  order  to  obviate 
any  objection  on  the  score  of 
variance. 

If  the  ifccupation.be  merely 
permissive,  as  by  a  pauper  of 
a  house  belonging  to  the  narisbt 
the  property  cannot  l>e  laid  in 
liinf,  vide  supra,  Rickman*! 
case ;  and  if  Such  pauper,  or  a 
mere  servant,  bum  tne  bouse 


by  vath  firing  aa  aforesaid,  felonioudy^  wilfully,  and  tn^« 

which  be  inhabits,  eVeti  exdu- 
^ively,  he  is  guilty  of  arson. 
Goireti*8  c^e^^lasL  P.  C.  1027. 
Otherwise,  If  the  defendant 
oas  poi^eflstoa  under  a  lease  for 
years,  Hdlmes*s  case.  Giro.  Car* 
376.    3  tnsb  66.    1  Hal^  568. 
Breeme*s   case,    Leadh,    26L 
Pedley's  tiase.  Leach,  277.  or 
as  moftgagor,  Spalding^s  case^ 
Leich,  2584     But   it   seems, 
that  if  the  mere  reversion  be  in 
the  defendant,    who    has  not 
(HMletetooy  he  may  be  ^Ity  of 
the  offence   by  burning   the 
houses  UaiTis's  case.  Post.  113. 
East.  P.  a  1023.    In  Spald- 
ing's, B^eeme*s,  and  Pedfley's 
cases.  It  was  holden,  that,  in 
respect  of  the  property  against 
Which  the   offence  was  com- 
mitted, the  Stat.  9  G.  K  c.  22^ 
did  not  alter  the  common  law. 
The  offence  i^  against  the  pos- 
iessioa,    and  the  house,  &c* 
should  he  described  as  belongs 
iag  to  the  person  who  has  pos- 
session boupled  with  an  inte- 
rs; for  if  the  occupation  be 
JHerdy   permisgive^    the  house 
ought  ilot  to  be  described  as 
the  (Occupier*  s.    See  Rickmai^'s 
and  GOwen*s  case,  supra.    In 
Glandfield*s  case.  East.  P.  C. 
1034.  itappeared,  that  the  out^ 
houses  'burnt.   Including   the 
brewhouse,  wete  the  property 
of  Blanche  Silk,  widow,  as  also 
Was  the  dwelling-house  in  which 
she  lived  with  her  son  J.  S. ; 
that  the  son  alone  occupied  the 
outhouses,  with  the  exception 
of  the  brewhouse,  on  his  own  ac*' 
tount,  but  without  any  partfcu- 
kir  agreement  with  bis  mother ; 
that  she  repaired  the  dwelling* 


house  and  outhouses,  and  that 
they  jointly  contributed  to  the 
ingredients  for  the  beer,  which 
was  brewed  in  the  brewhouse, 
and  which  was  u^ed  in  the  fa- 
mily. Mr.  J.  Heath  held,  that 
the  bt^wHous^  ought  to  be  laid 
as  in  their  joint  occupation, 
but  the  other  outhouses  as  in 
the  occupation  of  the  son ;  and 
upon  the  indictinent  SO  drawn, 
the  prisoner  was  convicted  and 
axecuted. 

If  a  man,  by  setting  fire  to 
his  own  house,  endanger  others 
which  are  contiguous,  he  may 
be  indicted  for  the  misdemea- 
nor, and  it  is  unnecessary  iiv 
such  case  to  aver  aii  intention 
to  bum  the  contiguous  houses* 
1  Hale,  568.  Cro.  Car.  677. 
ScholBeld's  case,  Cald.  397. 
But  if  the  defendant  set  fire  to 
hi^  own  bouse  with  intent  to 
defraud  the  insurers,  and  the 
house  of  his  neighbour  be  biimt 
inconsequence,  the  offence  will 
amount  to  arson.  Per  Grose,  J. 
in  giving  judgment  in  ProbeH*B 
case^  Sast.  P.  C.  1630^ 

And  in  Isaac's  case^  East. 
?.  C.  1031.  where  the  offence 
cdminitted  under  such  circum- 
stances,  was  laid  as  a  misde* 
meanor)  Buller,  J.  directed  an 
acquittal .  on  the  ground,  that 
the  misdemeanor  merged  ir 
the  felony^  And  if  the  defen* 
dant  set  nr^  to  his  own  house, 
with  intent  to  burn  his  neigh- 
bour's house,  and  the  latter  be 
burnt  in  consequence,  the  of- 
fence.is  as  much  arson,  as  if  the 
defendant  had  immediately  set 
fire  to  his  neighbour's  house  t 
therefore  if  A.  intending  to 


P  2 


44ft 


PRSCtoSNVS,  &c. 


Itcioosly  did  bum  and  (m)  consume^  apainsi  Ita^  fiMi  of 
the  statute,  &c.  and  against  the  peaces  &c: 


83.  For  burning  a  cotton  mill  (»}. 

» 

Lancashire,  to  wit,  &c.  that  James  Smith,  &c.  toge- 
ther with  divers  other  ill-disposed  persons,  whose  names 
are  to  the  said  jurors  at  present  unknown,  heretofore, 
to  wit,  on  the  24th  day  of  April,  in  the  52d,  &c. 
Geo.  3.  &c.  with  force;  and  arms^  at  Wiesthougbton,  ia 
the  county  palatine  oi  Lancaster,  did  ifeloniously,  wiU 
fuUy^  maliciously^  and  unlawfully,  set  fire  to  and  burn 
a  certain  cotton  mill^  warehouse^  and  shop^  situate  at 
Westhoughton  aforesaid,  in  the  county  palatine  afore^ 
paid,  and  then  being  in  the  possession  of  one  Thomas 
Wroe,  and  one  James  Duncuft,  with  intent  thereby  to 
injure  the  said  Thomas  Wroe  and  James  Duncuft, 
(they  the  said  Thomas  Wroe  and  James  Duncuft,  at  the 
time  of  committing  the  felbny  aforesaid,  being  liege  sub- 
jects of  our  said  lord  the  king,)  against  the  form  of  the 
statute,  &c*  and  against  the  peace,  &c.  {2d  count,)  And 
the  jurors,  &c«  that  the  saia  James  Smith,  &c.  and  the 
Other  ill-disposed  persons,  whose  names  are  to  tbe  said 
jurors  unknown,  afterwards,  towiti  on  the  sahie  day  and 
year  aforesaid^  with  force  and  arms^  at  Westhoughton 
aforesaid^  in  the  county  aforesaid,  did  feloniously,  wil- 


burh  B/k  hoiise,  set  fire  tb  hib 
own,  and  B/s  is  burnt  in  con- 
sibquence,  tbe  indictment  may 
charge  A.  directly  with  the  wiU 
ful  and  malicious  butniiig  of 
B.*8  house.  1  Hale,  569.  Ekst. 
P.  C.  1034.  And  now  Mee  th^ 
above  itat.  43  G.  3;  c.  58;  s.  1. 
(/)  The  trords  maliciously 
and  wilfully f  are  descriptive  of 
the  offence  as  ousted  of  clergy 
by  the  stat.  4  knd  5  Ph.  and  M. 
t.  4.  but  they  are  no  part  of 
the  description  under  the  stat^ 
9  G.  1.  c.  22.  though  under 
the  latter  statute,  to  oust  the 
offender  of  clergy,  it  must  ap- 
pear that  the  act  was  wHjut 


and  malicious^  and  it  seeins  to 
be  safer  so  to  aver  it  See 
1  Hale,  567.  569.  3  Ins.  67. 
East.  P.  C.  1033.  1021.  Mia^ 
ton*s  case* 

(in)  This  averment,  under 
the  stat:  9  G.  1.  is  usual,  but 
does  not  seein  to  be  Essential, 
6inbe  the  offence  i^  cotoplete  by 
setting  tfik  House  on  fire, 

(n)  This  form  of  indictnient 
was  used  against  several  prisoiH 
ers,  who  were  tried  at  a  special 
session  at  Lancasteti  May; 
1812 ;  it  was  al^ed,  that  a 
cotton  mill  was  not  within  the 
meaning  of  the  statute,  buttb^ 
objection  was  overruled: 
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fully,  maliciously,  and  unlawfully,  set  fire  to  and  burn  a 
certain  mill,  to  wit^  a. cotton  mi//,  situate  at  Westhough- 
ton  aforesaid,  in  the  county  aforesaid)  and  then  being  in 
the  possession  of  the  said  I'homas  Wroe,  Sec.  {as  in  the 
Jirsi  count.)  3d  count,  charges  the  prisoner  with  setting 
fire  to  a  certM-m  warehouse,  &&;  Atb  count  with  setting 
^re  to  a  certain  shop,  &c. 

• 
94.  For  burning  his  own  ko^se^  with  intent  to  defraud  the 

insurers  (o). 

On,  f^c.  with  force  apd  arms,  hi,  tec.  feloniously,  wil- 
fully, pialiciously,  and  unlawfully,  did  set  fire  to  a  cer- 
^in  house,  being  in  the  possession  of  him  the  said  A.  B. 
with  intent  thereby  to  injure  and  defraud  the  London 
Assurance  of  houses  [p]  or  goods  from  fire,  (then  and 
fiiere  being  a  body  corporate)  against  the  form  of  the  sta- 
tute, &c.  and  agamst  the  peacie,  &c. 

85.  In4if:tment  for  setting  fire  to  Portsmouth  dock^yard, 

find  destrqying  naval  stores, 

{Commencement  as  in  pr.  1.)  twenty  tons  weight  of 
hemp,  of  the  value  of  one  hundred  pounds,  ten  cable 
ropes,  each  thereof  being  in  length  one  hundred  fathoms, 
and  in  circumference  three  inches,  and  of  (he  yalue  of 
eighty  itounds,  and  six  tons  weight  of  cprdage,  of  the 
value  or  two  hundred  pounds,  the  said  hemp,  cable  ropes, 
and  cordage,  then  and  there  being  naval  stores  of  our  said 
lord  ^e  king,  and  then  placed  and  deposited  in  a  certain 
building  in  the  dock-yard  oi  our  said  Iprd  the  king,  there 
situate,  called  the  rope-house,  feloniously,  wilfully,  and 
maliciously,  did  set  on  fire  and  burn,  and  cause  and  pro- 
pure  to  be  set  on  fir^  and  burnt,  against  the  form  of  the 
statute,  &c.  and  against  the  peace,  &c.  (2(/  county  com^ 
mencement  as  in  pr,  5.)  a  certain  building  erected  in  the 
dock-yard  of  our  said  lord  the  king  there  situate,  called 
the  rope-house,  feloniously,  wilfully,  and  maliciously,  did 
set  on  fire,  and  cause  and  procure  to  be  set  on  fire«  against 
the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

(o)  Under  the  stat.  43  G.  3.         (p)  According  to  the  fact, 
c«  58.  s.  1.  sopia,  417,  n.  (/)• 
see  GillsonScsse,  1  Taunt*  95. 
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(3d  coring)  a  certain  building  of  onr  aaiil  lord  the  Wtig 
Ihere  situate,  in  which  great  quantities  of  navat  stores, 
that  is  to  say,  twenty  tons  weight  of  hemp,  ten  c^le 
ropes,  and  six  tons  weight  of  cordage,  of  our  said  lord 
the  king^  were  then  placed  and  deposited,  feloniously, 
wilfully,  and  maliciously  did  set  on  fire,  and  cause  and 
procure  to  he  set  on  fire,  against  the  form  of  the  statute, 
&c.  [q],  and  against  the  peace,  &c. 

86.  Indictment  for,  sMingfire  to  a  stack  of  hay. 

A  certain  stack  of  hay,  of  and  belonging  to  one  T.  P. 
feloniously,  unlawfully,  wilfully,  and  maliciously,  did  set 
fire  to,  against  the  form  of  the  statute  (r),  &c.  and  against 
the  peace,  &c« 

{I7.  tndictmint^  at  common  law,  for  setting  fire  to  a  platt 

of  confinement  in  a  borough. 

(Commencement  as  in  pr.  1.)  a  certain  building  there 
situate  and  being,  called  ■  ■,  (the  same  then  and 
there  being  the  prison  of  the  borough  pf  M.  in  the  county 
aforesaid),  then  and  there  wickedly,  wilfully,  maliciously, 
and  injuriously,  did  set  fire  to,  and  the  s^me  building, 
called  ■  .  ,  then  and  there  unlawfully,  wickedly, 
and  injuriously,  did,  by  such  firing,  bum,  consume,  and 
destroy,  against  the  peace,  &c.  (2d[  county  commencement 
as  in  pr.  TO  a  pertain  building  there  situate  and  being, 
called  -  I  .1  >,  then  and  there  wickedly,  wilfully,  mali- 
ciously, and  injuriously  did  set  fire  to,  and  the  same 
building,  called  ,  then  and  there  wickedly  and 

injuriously  did,  hy  such  nring,  burUj,  consume,  and  de- 
stroy, &c, 

88.  Indictment  far  a  forcible  entry  and  detainer  at  com' 

mon  law. 

That  A.  B.  late  of,  &c,  jreoman.  and  C.  J>.  late  of  the 
same,  labourer,  together  with  divers  other  evil-disposed 

Eersons  and  disturoers  of  the  peace  of  our  said  lore  the 
ing,  to  the  number  of  six  and  more,  (whose  nanoea  to 
the  jurors  aforesaid  are  as  yet  unknown,)  on,  &&  with 

(7)  12  G.  3.  €•  24,  (r)  9.G.  1.  c.  22.  see  pi. 

.417.  tt.  (0* 


^' 
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Ibrce  Mid  anns,  and  with  a  strong  hand  [s),  unlawfully, 
yioiently,  forcibly,  and  injuriously,  did  enter  (0»  into 
{state  the  premises  according  to  the  (u)  fact^)  *  then  and 
there  being  in  the  peaceable  possession  of  one  E.  F.  and 
situate  and  being  in  the  parish  aforesaid,  in  the  county 
aforesaid ;  and  that  the  said  A.  B.  and  C.  D.  together 
with  the  said  other  evil-disposed  persons,  then  and  there, 
with  force  and  arms,  and  with  a  strong  hand  (x),  unlaw- 
fully, violently,  forcibly,  and  injuriously,  did  expel, 
amove,  and  put  out  the  said  £.  F.  from  the  possession 
of  the  said  premises,  with  the  appurtenances,  and  the 
said  E.  F.  so  as  aforesaid  expelled,  amoved,  and  put  out 
from  the  possession  of  the  same,  with  force  and  arms, 
and  with  a  strong  hand^  unlawfully,  violently,  forcibly, 
and  injuriously,  nave  kept  out  from  the  day  and  year 
aforesaid,  until  th^  taking  of  this  inquisition,  and  still  do 
keep  outy  and  other  wrongs  to  the  said  E.  F.  then  and 
there  did,  to  the  greiat  damage  of  the  said  E.  F.  and  against 
(he  peace,  &c. 

89.  For  a  forcible  entry  into  a  freehold  (y). 

(As  in  pr.  88.  to  the*)  then  (z)  and  there  being,  the 
freehold  of  E.  F*  and  then  being  in  the  tenure  and  occu- 


(»)  See  8  T.  R.  357.  R.  v. 
WiUon,  et  aL  6  Mod.  96.  jR. 
V.  Dyer, 

{t}  ka  indictment  under  the 
statutes  for  a  detainer  must 
shew  an  entry.  1  Haw.  c.  64. 
i.  40.  Roll.  Ab.  89.  But  un- 
der the  Stat.  8  H.  6.  it  need 
Bot  be  alleged,  that  the  entry 
was  fordhte^  when  a  forcible 
detainer  alone  is  complained  of. 
^  (tt)  The  description  of  the 
situation  isessenttal,  and  a  va« 
nance  would  be  fatal,  see  p. 
176.  and  appendix,  notes,  176. 
If  the  indictment  be  framed 
upon  one  of  the  stat.  for  the 
purpose  of  obtaining  restitu- 
tion, the  premises  must  be  de- 
aeribed,  with  certainty,  in  order 
to  enable  the  justice^  and  she* 


riff  to  restore  the  possession ; 
and,  therefore,  the  same  de- 
gree of  certainty  is  requisite  as 
in  a  declaration  in  ejectment. 
See  1  Haw.  c.  64.  s.  37. 

(i)  The  words  with  force 
and  arms  are  implied  in  the 
words  with  a  strong  hand,  I 
Haw.  c.  64^  8.  44. 

(y)  R.  V.  Edwards  et  ux. 
Trem.  P.  C.  192.  see  the  stat. 
p.  425. 

{%)  An  indictment  under  the 
stat.  8  H.  6.  c.  9*  should  shew, 
that  the  place  was  the  freehold 
of  the  party  grieved,  at  the 
time  of  the  force,  and,  there- 
fore, it  is  not  sufficient  to  say, 
•«  being  the  freehold  of  E.  ?.'• 
without  the  word  then^  which 
shews  it  to  have  been  his  free« 
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patiQp  of  one  (a)  G.  H.  and  did  then  and  there,  with  foM 
^nd  arms,  unlawfully^  with  a  strong  band,  and  vitktmk 
judgment  recovered  (6),  disseise  (c)   the  said  E*  F.  and 
expel  and  eject  the  said  G.  H.  from  his  possession  of  the 
same,  and  with  force  and  arms  unlawfully,  and  with  a 
strong  hand,  from  the  day  and  vear  aforesaid,  until  the 
taking  of  the  inquisitipn,  have  kept  out,  and  still  (d)  do 
keep  out  the  said  E.  F*  so  disseisea  as  aforesaid,  and  the 
said  G.  H.  sq  ejected  and  expelled  as  aforesaid  from  the 
said  premises,  with  the  appurtenances,  against  the  form  o£ 
the  st(4l¥l^  M»  ^c  and  against  the  p^ce,  &a    ' 


hold  at  the  time  of  the  force,  see 
p.  59.  Baude's  case.  Cro.  J.  41. 
2 14.  Dy.  69. 1  Haw*  c.  64.  s.  38. 
\t  seeq^  to  be  unnfx;e^$aiy  to 
aver  expressly,  that  the  pfirty 
grieved  was  seized  of  the  free- 
hold,  1   Haw.   c.  64.  s.  38. 
Trem.  P.  C.  192.    And  it  is 
unnecessary  to  shew  what  par- 
ticular estate  the  party  had,  or 
by  what  title  be  held  it,  for  the 
injury  is  to  the  p09session.   lb. 
It  lyoul^  be  repugnant  to  ^- 
lege    then   and  yet  being  tne 
freel)o1d»  sinpe  it  would  imply, 
that  the  pa^y  was  in  po^^ession 
at  the  tiiQe  xf  finding  the  in- 
dictment, and  therefore  would 
be  inconsistent  with  the  alle- 
gation,   that   the    Mrrqng-doer 
still    keeps  the  party  out,   1 
Haw.  c.  64.  s.  39.;  and,  at  all 
events,  no  restitution  could  be 
awarded,  since  it  would  appear 
that  the  party  coroplainine  had 
the  freehold  at  the  time  of  the 
inquisition,  lb. 

(a)  It  has  been  holden,  that 
fin  indictment  on  the  stat.  5 
^^  |5  R.  2.  need  not  shew 
whose  the  freeoold  was  at  the 
time  of  the  force^  but  that  it 
shpul<i  shew  that  t^e  entry  was 
iqadi^  on  the  possession  of  some 
person  who  ha4  some  estate  in 


the  premises,  either  as  a  free- 
holder or  lessee.  1  Haw.  c.  64. 
8,  38.  Yel.  165. 

Ih)  In  the  original  it  is  m 
jfuatcto. 

(c)  The  wo.rd  disseise  is  suf- 
ficient without  either  of  the 
words  unlawfully  or  expels  for 
the  word  implies  an  unlawful 
expulsion.  Noy.  125.  Cro.  J. 
32.  Cro.  Eliz.  86. 

(<0  To  entitle  the  party 
grieyed  to  restitution,  it  must 
be  shewn  that  the  wrone-doer 
ousted  the  party  griev^,  v4 
that  the  possession  of  the  wrong* 
doer  continued  at  the  time  of 
finding  the  indictment ;  for  it 
would  be  absurd  to  award  re- 
stitution to  one  who  had  no. 
possession,  and  in  Tain  to  award 
it  to  one  who  does  not  appear 
to  h^ve  lost  it.  Salk.  260.  Str. 
474.  1  Haw.  c.  64.  s.  41. 

(e)  See  the  Prec.  Trem.  192. 
and  supra,  n.  230. 

By  Stat.  5.  RicK  2.  ch.  8« 
the  king  defendeth,  that  none, 
from  henceforth,  make  *'any 
entry  into  any  lands  and  tene- 
ments, but  ia  case  where  entry 
is  given  by  the  law;  and  in 
such  case,  not  with  stros^ 
hand,  nor  ^ith  multitude  o( 
people,  but  only  in  peaceably 


I 
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00.  For  a  forcible  entry  on  tenant  for  years^  under  the 

stat.^i  Jac.  I.e.  15  If). 

Thefort^  is  the  same  as  in  pr.  88«  introducing  after'  the 
words  in  the  peaceable  possession  of  one  £•  f.  thp  word^ 


and  easy  manner.  And  if  any 
man,  from  henceforth,  do  to 
the  contrary,  and  thereof  be 
duly  convict,  he  shall  be  pu- 
nished by  imprisonment  of  his 
body,  and  thereof  ransomed  at 
the  king's  will." 

By  Stat.  15  Rich.  2.  c.  2.  it 
is'  enacted,  that  the  said  sta- 
tute, and  aQ  others  iQade 
against  forci'ble  entries,  ice 
shall  be  fully  executed;  and 
further,  that  at  all  times  when 
isuch  forcible  entries  shall  be 
made,  and  complaint  thereof 
cometh  to  the  justices  of  the 
peace*,  or  to  any  of  them,  the' 
*ame  justices  or  justice  take 
sufficient  power  of  the  county, 
and  go  to  the  place  where  the 
force  u  made;  and  if  they  find 
any  that  hold  such  place  forci- 
bly, after  such  entry  made, 
they  shall  be  taken  and  put 
into  the  next  gaol,  there  to 
abide,  convict,  by  the  record 
of  the  same  jtistices  or  justice, 
until  they  have  made  (ihe  and 
ransom  to  the  king.  And  that 
all  the  people  of  the  county,  as 
well  the  sherifiis  as  others,  shall 
be  attendant  upon  the  same 
justices,  to  go  and  assist  the 
same  justices  to  arrest  such  of- 
fenders, upon  pain  of  imprison* 
inent,'  and  to  make  fine  to  the 
king.  And  in  the  same  man- 
ner it  shsill  be  done  of  them 


that  make  such  forcible  entries 
into  benefices,  or  offices  of  holy 
church. 

By  Stat.  8  Hen.  6.  c.  9» 
when  forcible  entry  is  made 
into  premises,  which  are  after* 
wards  heldfoTciblyf  justices  of 
'the  peace  are  to  inquire  of  the 
fqrce,  by  fi  jury  summoned  by 
the  sheriff;  ai^d  cause  the  te« 
,  nement9  to  be  seized  and  re- 
stored, &c. 

By  sec.  2.  all  former  statutes 
concerning  forcible  eu^iry  ar^ 
confinped. 

By  sep.  6.  qf  the  same  stat* 
the  par^  grieved  shall  have  an 
action  of  trespass  against  the 
offender  for  treo^  damages,  and 
the  defendant  shall  moreover 
make  fine  and  ransom  to  the 


(/)  In  order,  however,  that 
parties  grieved,  baving  a  less 
estate  than  that  of  freehold, 
should  be  relieved  byrestitu-* 
tion. 

It  is  by  Stat.  21  Jac  1.  c.  IS, 
enacted,  *'that  such  judges, 
justices,  or  justice  of  th^  peace^ 
as  by  reason  of  any  act  or  acts 
of  narliament  now  in  force,  are 
authorised  and  enabled  upon 
mquiry,  \o  give  restitution  of 
possession  unto  tenants,  of  any 
estate  of  freehold,  pf  their 
lands  or  tenements,  which  shall 
be    entered    upon  with  force. 


9  fn  tbe  proceeding  upon  application  to  one  or  more  juilieesy  see  fiuni*s 

'    ^        Jus.  383.  adit.21. 
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for  a  certain  term  {g)  of  years  then  to  come,  and  then  and 
yet  unexpired ;  thea  proceed  as  in  pr.  88*  concluding  oi 
tn  pr.  85«  against  the  form  of  the  statute,  &c. 

pL  Indictment  against  three  for  a  riot  before  the  house  of 
A.  B.f  and  shooting  off  a  loaded  gun  through  his  with 
dow,  and  threatening  to  shoot  him.  (A). 

{Commencement  as  in  pr.  1.)  did  unlawfully,  riotously, 
and  tumultously  assemble  and  gather  tc^ether  to  disturb 
the  peace  of  our  said  lord  the  king,  and  being  so  assembled 
and  gathered  together,  did  then  and  there  unlawfully, 
riotously,  tumultuously,  violently,  and  outrageously,  mak$ 
a  great  noise,  disturbance,  and  afiray,  near  to  and  about 
the  dwelling-house  of  one  J.  S.  there  situate,  and  did  un* 
lawfully,  &c.  stay  and  continue  near  to  and  about  the  said 
dwelling-house  of  the  said  J.  S.  making  such  their  noise, 


Di  from  them  with^holdea  by 
force,  shall,  by  reason  of  this 
present  act,  have  the  like  and 
the  same  authority  and  ability, 
from  henceforth,  (upon  indict- 
ment of  such  forcible  entries, 
or  forcible  with-holdings  be- 
fore them  duly  found)  to  give 
like  restitution  of  possession 
unto  tenants  for  term  of  years, 
tenants  by  copy  of  court-roll, 
guardians  by  knights-service, 
.tenants  by  elegit,  statute  mer- 
chant and  staple,  of  lands  or 
tenements  by  them  so  holden, 
which  shall  be  entered  upon 
hy  force,  or  holden  from  them 
by  force." 

Bjystat.  31  Eliz.  c.  11.  no 
restitution  upon  any  indict- 
ment of  forcible  entry,  or  hold- 
ing with  force,  shall  be  made 
to  any  person,  if  the  person  so 
indicted  hath  had  the  occupa- 
tion, or  been  in  quiet  posses- 
sion, for  the  space  of  three 
.whole  years  together,  next  be- 
fore the  day  of  such  ii 


ment  so  fiound,  and  Wb  estaU 
therein  not  ended ;  which  the 
party  indicted  may  allege  for 
stay  of  restitution,  and  resiiUi* 
tion  to  stay  till  that  be  tried,  if 
the  other  will  deny  or  traveiss 
the  same :  and  if  the  same  al« 
legation  be  tried  against  the 
same  person  so  indicted,  he  is 
to  pay  such  costs  and  damages 
to  the  other  party  as  shall  oe 
assessed  by  the  judges  or  jas- 
tioes  before  whom  the  same 
shall  be  tried  ;  the  same  costs 
and  damages  to  be  recovered 
and  levied  as  is  usual  for  costs 
and  damages  contained  in  judg« 
meats  upon  other  actioDS. 

[g)  In  order  to  briag  the 
case  within  the  stat.  it  must  be 
alleged,  that  the  party  was  pos- 
sessed of  a  term/or  yearh  that 
he  was possesiedis  not  of  itself 
sufficient*  1  Haw.  c.  64.  a.  38. 
]  Vent.  306.  1  Sid.  102.  1 
Mod.  73. 

(&)  Sees  Buir«1701,2|9. 
4  Went.  309. 
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disturbance^  and  affVay,  for  a  long  space  of  tinne^  to  wit, 
for  the  space  of  two  hours,  and  during  that  time,  there  did 
tmlawfuily,  &c.  shoot  off  a  certain  gun  loaded  with  gun« 

Kowder  and  leaden  shot,  at  and  against  the  said  dwellihg- 
oQse  and  through  certain  windows,  parcel  thereof,  and 
thereby  then  and .  there  not  only  greatly  terrified  and 
alarmed  the  said  J.  S.  and  his  family,  and  disturbed  and 
disquieted  them  in  the  peaceable  and  quiet  possession,  use, 
and  occupation  of  the  said  dwelling-house,  but  also  then 
find  there  broke  to  pieces,  shattered,  and  damaged  the  glass^ 
to  wit,  twenty  panes  of  glass  of  a  large  value,  then  and 
there  affixed,  and  belonging  to  the  said  windows,  and  then 
and  there  with  loud  and  horrid  oaths  and  imprecations, 
unlawfully,  &c.  menaced  and  threatened  the  said  J.  S.  to 
shoot  him  through  the  body,  and  other  wrongs  to  the  said 
J.  S.  then  and  there  unlawfully,  &c.  did  to  the  great  da* 
mage  of  him  the  said  J.  S.  and  against  the  peace  of  om(| 
lord  the  now  king,  his  crown,  and  dignity. 


LARCINY  AND  ROBBERY. 

08.  Indictment  far  gratid  larcinjf^  in  stealing  the  property 

of  different  persons. 

{Commencement  as  in  pr.  1  (o).)  one  {b)  silver  watch,  of 
the  value  (6)  of  forty  shillings,  of  the  goods  and  chattels 
of  (6)  E.  F.  two  hats,  of  the  value  of  twenty  shillings. 


(a)  As  to  the  venue,  when 
goods-  stolen  elsewhere  are 
brought  into  the  body  of  a 
county,  see  p.  10.  13  Geo.  3« 
c.  31.  s.  4.  and  44  G.  3.  e.  92. 
Wid  BOW  by  the  stat.  59  G.  3. 
c.  27. 

In  any  indictment  for  any 
felony  committed  on  board  any 
barge,  boat,  trow,  or  other  ves- 
sel whatever,  employed  or  used 
in  carrying  or  conveying  goods, 
wares,  or  merchandize,  or  in 
which  any  such  goods,  wares, 
or  meichukdize,  shall  ba  in  or 


upon  any  canal,  navigable  ri« 
ver,  or  inland  navigation,  in 
any  part  of  the  unitea  <l^ngdom 
of  Great  Britain  and  Ireland,  it 
shall  be  sufficient  to  allege* 
that  such  felony  was  committed 
within  any  connty  or  eitv 
throuffh  any  part  wnereof  such 
boat,  bafge,  trow,  or  other  ves* 
sel  shall  have  passed  in  the 
course  of  th^  voyage  or  joumev 
during  which  such  felony  shaijL 
have  been  committed,  and  in 
cases  wherem  the  sides  or  banks 
of  any  navig^k  river,  tanal^ 
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and  two  (c)  waktcoats,  of  the  value  of  sixshiUings*,  of  Ikta 


or  inland  navigation^  or  the  cen- 
tre thereof*  shall  constitute  the 
boundary  of  any  two  counties 
or  cities,  it  shall  be  sufficient 
to  allege  that  such  felony  was 
committed  in  either  of  the  said 
(Bounties  or  cities  through  whichi 
or  any  part  thereof  such  boat, 
barge,  trow,  or  othev  vessel,  shall 
liave  passed  in  the  course  of 
the  voyage  at  journey  during 
which  such  felony  shall  have 
becQ  committed,  and  every  such 
felony  shall  and  may  be  inr 
quired  of,  tried,  and  deter- 
mined|  in  the  county  or  city 
within  which  the  same  fe- 
lony shall  be  so  allied  to  have 
been  committed,  and  all  and 
every  person  and  persons  who 
shall  be  convicted  of  any  such 
felony  so  to  bte  inquired  of^ 
tried,  and  detennined  as  afore- 
said, shall  be  subject  and  liable 
to  all  such  pains  af  death  and 
other  pains,  penalties,  and  for- 
feitures, as  such  person  or  per- 
sons convicted  of  such  felony 
would  have  be^n^ubject  and  li- 
able to  in  case  such  felony  had 
been  inquired  of,  tried,  and  de- 
termined, in  the  county  in 
which  the  same  felony  was  ac- 
tually committed. 

And  by  the  stat.  59  G.  3.  c. 
96.  in  any  indictment  for  any 
felony  committed  on  any  stage- 
coach r  stage-waggon,  stager 
part,  or  other  such  carriage 
whatever,  employed  or  used  in 
carrying  or  conveying  good$, 
wares,  and  merchandize,  or  in 
which  any  such  goods,  wares^, 
or  merphandize,  shall  be  in  or 
up(m  any  highway  in  any  part 
pf  the  united  kipgdom  of  Gres^t 


Britain  and  Ireland,  it  shall  be 
sufficient  to  all^e  that  such  fe-; 
lony  was  committed  within  any 
county  or  citjf,  through  any  part 
whereof  ^uch  stage-coacli,  stage- 
wasgon,  st2^;e-cart,  or  other 
sucn  carriage  shall  have  passed 
in  the  course  of  the  jonmey 
during  which  such  felony  shall 
have  been  committed,  and  m 
all  oasea  where  any  highway 
shall  form  the  bounds^  of  any 
two  counties,  it  shall  be  suffi- 
cient to  allege,  that  ^U9^  felony 
committed  as  aforesaid  was 
committed  in  either  of  the  said 
counties  through  which  or  any 
part  whereof  such  stage-coach, 
stage-wa^on,  stage-cart,  or 
other  such  carriage  fhall  hatva^ 
pass^  in  the  course  of  tlte 
jpurn^y  duriiig  whi9h  such  fe- 
lony shall  have  been  committed^ 
and  every  such  felony  shall  and 
may  be  inouired  of,  tried,  and 
determined,  in  the  county  or 
city  within  which  the  same  fe- 
lony shall  be  so  alleged  to  have 
been  committed. 

(b)  As  to  the  description  of 
the  property  stolen,  its  value, 
and  ownership,  see  chap.  x. 

'  p.  192.  The  owner  of  goods 
stolen  is  not,  in  strictness,  enti- 
tled to  the  restitution  o^  any 
which  are  not  specified  in  the 
indictment.  East's  P.  C.  288. 
If  a  thief  sell  the  goods,  the 
pi^osecutor  is  entitled  to  the  mo- 
ney. .  Hanberrie*s  case,  Cro. 
Elk  661.  1  Hale,  542. 

(c)  Although,  in  general,  the 
value  of  each  different  indivi- 
dual article  stolen  should  hi 
specified,  p.  197.  2  Hale,  183« 
yet  where   several  articles  of 
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kbods  and  chattels  of  (d)  one  6.  H.  then  and  there  bein^ 
found,  feloniously  did  steai^  take,  and  carrg  away  [e); 
Against  the  peace,  &c; 

93.  Indictment  for  stealing  gobds,  moneys  and  notes. 

« 

One  watch,  of  thte  Value  of  fbrty  Shillings,  ten  pieces  of 
the  current  gold  coin  6f  the  realm,  called  guineiats,  of  the 
Value  of  ten  pounds  and  ten  shillings,  twenty  pieces  of  the 
current  silver  coin  of  the  realm,  called  half-crowns,  of  the 
value  of  two  pounds  and  ten  shillings,  ten  pieces  of  the 
current  silver  coin  of  the  realm,  called  shillings,  of  the  va- 
lue of  ten  shillings,  ten  pieces  of  the  current  silver  coin  of 
the  realm,  called  sixpences,  of  the  value  of  five  shillings, 
sixty  ijieces  of  the  current  copper  coin  of  the  realm,  called 
pennies,  of  the  value  of  five  snillings,  and  sixty  pieces  of 
the  current  copper  coin  of  the  realm,  called  half-peunies, 
of  the  value  of  two  shillings  and  sixpence,  and  the  sum  of 
jtwo  pounds  and  ten  shillings  in  monies  numbered,  and  ten 
bank  notes  for  the  payment  of  money,  to  wit,  for  the  pay- 
ment of  one  pound  each,  and  respectively,  and  of  tli^  va- 
lue of  one  pound  each,  and  respectively,  and  one  bill  of 
exchanee  for  the  payment  of  mon^,  to  wit,  for  the  pay- 
ment of  twenty-seven  pounds  and  sixteen  shillings  of  law- 
ful money,  and  of  the  value  of  twenty-seven  pounds  and 


broperty  of  the  same  nature  and 
kind,  are  stolen  at  the  same 
time,  as  several  dheep  oir  Hand- 
kerchiefs, it  is  the  coroihon 
practice  to  allege  their  value 
cumulatively,  as  ten  handker- 
chiefs, of  trie  value  of  20  shil- 
Ifngs.  And  unless  the  defen- 
'dant  be  convicted  of  stealing 
part  only,  no  uncertainty  can 
arise :  but  if  the  jury  find  that 
he  stole  one  only,  then  it  mBv 
be  doubtful,  whether  the  ou 
fence  be  grand  or  petit  larciny* 
since  they  were  not  alleged  to 
be  of  the  value  of  two  shillings 
each,  but  in  such  case  the  dim- 
*  )[:uhy  might  perhaps  be  ohviated 
by  iindino:the  value  specially. 
\d)  Whete  the  felonies  )Bire 


boihpletely  distinct,  they  ought 
not  to  be  joined  in  the  saro^ 
indictment,  See  p.  40.;  hut 
where  the  transaction  is  the, 
same,  as  where  the  property  of 
different  persons  is  taken  at 
the  same  time,  ther)e  seems  to 
be  no  objection  to  the  joinder. 

(c)  These  words  are  essen- 
tiial,  see  p.  78.  and,  in  an  in- 
dictment of  this  nature,  it  is 
unnefcessary  further  to  specify 
the  Theaht  of  gainihg  posses*- 
sion  of  the  property.  See  p.  93; 
Leach,  273.  305.  730. 

An  indictmetit  for  petit  lar- 
ciiiy  differs  from  one  for  grand 
larciny  in  no  other  respect  than 
in  laying  the  value  at  one  shil- 
ling or  under. 


u$ 
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ftixteen  fibillfngi  of  jawful  fmtaey  nf  the  goodn  and  dialtelfti 
moDies*  {ind  property,  of  £.  f.  theo  and  theie  found-  ami 
being,  the  said  sums  of  money  payable  apd  secured  by  the 
said  bank  notes  and  bill  of  exchange,  being  then  and  there 
wholly  unpaid,  and  unsatisfied  to  him  the  sai^  E.  F.^ 
the  proprietor  thereof,  feloniouly  did  steal,  take,  and  cariy 
away,  against  the  form  .of  the  statute,  in  such  caae  made 
and  provided,  and  against  the  peace  of  our  daid  lord  th^ 
king,  his  crov^n,  and  dignity. 

94.  Indictment  under  the  ital.  21  U.  8;  c.  2  (/).  against  a 
servant  for  feloniously  embezzling  his  master*s  goods^ 
delivered  to  him  to  keep  for  the  master's  vse^ 

That  A.  B.  late  of,  &e.  labourer,  on  &c.  thetl  being  a 
Servant  of  and  to  one  €•  D.  and  not  an  apprentice  (^),  or  a 
berson  within  the  age  of  eighteen  years  (^),  he  the  said  C« 
D.  did  theft  and  there,  upon  confidence  and  trust,  deliver 
unto  the  said  A.  B.  his  said  ser^nt,  one  silver  watch,  of 
the  value  of  five  pounds,  of  the  goods  and  chattels  of  him 
the  said  C.  D.  tofelv  to  keep  the  satne  to  the  use  of  hint 
the  said  C.  D.  and  that  he  the  said  A.  B.  afler  the  said  de- 
livery and  whilst  he  Was  such  servant  (A)  as  aforesaid,  tp 


(/)  By  this  Stat,  servants 
having  caskets,  jewels,  money, 
^oods,  or  chattels,  delivered  to 
them  by  their  masters  or  mis* 
tresses,  safely  to  be  kept  for  the 
use  of  their  said  ma&ters  or 
inistresses,  and  afler  such  de« 
livery  withdrawing  themselves 
from  their  masters  or  mis- 
ttesses,  and  going  away' with 
the  said  caskets,  &c.  or  any 
t>art  thereof,  to  the  intent  td 
steal  the  same  and  defraud  his 
or  their  said  masters  or  mis- 
tresses thereof,  contrary  to  the 
trust  and  confidence  in  him  or 
them  put  by  his  or  their  said 
inaster  or  mistresses;  or  else 
l>eing  in  the  service  of  his  said 
tuaster  or  mistress,  without  as- 
tent  or  comtnandment  of  his 


master  or  mistress,  if  he  em-* 
faezzle  the  said  csiskets,  kc  or 
any  part  thereof,  or  otherwise 
convert  the  same  to  his  own 
use,  with  like  purpose  to  ste^l 
itj  (if'  the  said  caskets,  &c.  be 
of  the  value  of  forty  shiilii^, 
or  aboVe,)  then  the  same  false* 
fraudulent,  and  untrue  act  or 
misdemeanor  shall  be  ai^udged 
felony ;  and  he  or  they  so  of^ 
fending  shall  be  punished  as 
other  felons  are  punished. 

[g]  Unnecessary,  the  excep- 
tions are  not  in  the  purview^ 
162. 

(A)  He  must  be  servant,  both 
at  the  time  of  the  delivery  and 
running  away.  Dalt.  c.  5S. 
Dyer,  5.  1  Haw.  c.  33;  s^  12* 
East.  Pi  C.  562, 
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Wit»  on^be  «-«—  day  of  — ^— ,  with  force  and  Anns,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  did  feloniously 
withdraw  himself  from  the  said  C.  D.  his  said  master,  and 
feicHiiously  did  go  away  with  the  same  silver  watch  above 
mentioned,  to  Uie  intent  to  steal  the  same,  and  defraud 
the  said  C.  D.  his.  said  master,  thereof,  contrary  to  the 
trust  and  confidence  in  him  the  said  A.  B.  put  by  the  said 
C.  D.  his  said  maater,  against  the  form  of  the  statute,  &<?4 
and  against  the  peace,  &c.  ( Add  a  count  for  a  common 
larcinym  as  in  ft.  9d«} 

D5.  Indktment  against  a  clerk  for  embezzlement,  undet 

the  Stat.  39  G.  S.  c.  85  (i). 

LancMhire^  &c.  that  J.  J.,  late  of  Liverpool,  in  the 
county  of  Lancaster,  labourer,  on,  &Ci  at,  &c.  was  cleric 
to  the  trustees  of  the  Liverpool  docks,  and  the  said  J.  J. 
being  such  clerk  as  aforesaid,  did  then  and  there,  by  vir<» 


(i)  By  39  Geo.  3.  c.  85.  it 
is  enacted  aJod  declared^  that  if 
any  servant  or  clerk,  or  any 
person  employed  for  the  pur* 
pose,  in  the  capacity  of  a  ser- 
vant or  cleik,  to  any  perton  or 
pevsons  whomsoever,  or  to  any 
Dody  corporate  or  politic,  shall 
by  virtue  of  such  employment 
receive  or  take  into  his  podies* 
sion  any  money,  goods,  bond^ 
bill,  note,  banker's  draft,  or 
other  valuable  security  or  ef- 
fects, for  or  in  the  name,  or  on 
the  account  of  his  master  or 
masters,  or  employer  or  em* 
plovers,  and  shall  fraudulently 
embezzle,  secrete,  or  makis 
away  with  the  same,  or  any  part 
thereof,  every  such  oiiender 
shall  be  deemed  to  have  felo- 
niously stolen  the  same  from 
his  master  or  masters,  employ- 
er or  employers,  for  whose  use, 
or  in  whose  name  or  names,  or 
on  whose  account,  the  saitae  was 
or  were  delivered  to,  or  taken 
into  the  possession  of  such  ser« 


vant^  clerk,  or  other  person  so 
employed^  although  such  mo^ 
ney»  goods,  bond,  bill,  note, 
banker's  draft,  or  other  valuai* 
ble  security^  vras  or  were  no 
otherwise  received  into  th^ 
possession  of  his  or  their  ser^* 
vant,  clerk,  or  other  person  so 
employed:  and  every  such  of* 
Cmder,  his  adviser,  procureri 
aider,  or  abettor,  being  thereof 
lawfully  convicted  or  attainted* 
shall  be  liable  to  be  transported 
to  such  parts  beyond  the  seas* 
as  his  majesty,  by  and  with  the 
advice  <$  his  privy  coimcilf 
shall  appoint,  for  any  term  not 
exceedmg  fourteen  years,  in  the 
discretion  of  the  court  before 
whom  such  offender  shall  be 
convicted  or  adjudged.  By  the 
Stat.  52  G.  3.  c.  63.  it  is  felony 
in  brokers,  bankers,  attomies, 
and  others,  to  embezzle  securi- 
ties deposited  with  them  tor 
safe  custody  or  special  pur« 
poses* 
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tue6f  his  said  employment  as  such  clerk -as  aforesiid,  n^. 
ceiveand  take  into  his  possession,  for  and  on  accouDtof 
the  said  trustees  of  the  Liverpool  dclcks,  divers,  to  wiu 
nine  bank  notes  [k)^  for  the  payment  of  divers  sums  of 
money,  amounting  in  the  whole  to  a  certain  sum  of  mo- 
ney, to  wit,  the  sum  of  9L  of  lawful  money  of  Grest 
Britain,  and  of  the  value  of  9/.  of  like  lawful  money;  and 
the  said  J.  J.  hating  so  receifed  and  taken  into  his  po$^ 
session  the  said  bartk  notes  for  and  on  account  of  his  said 
employers,  the  said  trustees  of  the  Liverpool  docks,  he 
the  said  J.  J.  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  with  force  and  arms,  at  &c.  fraudulently 
and  feloniously  did  embezzle (/j  aiid  secrete  the  same; 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
Say,  that  he  the  said  J.  J.  on  the  said  i— i^—  day  of  ■  '  % 
in  the  year  aforesaid,  with  force  and  arms,  at,  &c.  in  maifi' 
iter  and  form  aforesaid^  feloniously  did  steal,  take,  and 
tarry  away  the  daid  bank  notes  from  his  said  employers 
the  said  trustees  Of  the  Liverpool  docks^  the  said  bank 


(h)  Ih  Milnes^s  Case,  Bast, 
r.  C;  602;  the  prisoner  was 
chaiged  with  stealing  one  pro- 
tnissory  note  for  the  payment 
of  one  guinea*  and  also  one 
other  promissory  note  for  the 
pa3rment  of  five  euineas,  which 
said  notes  were  the  property  of 
J.  M.  and  were  due  and  nn- 
satisfied;  and  this  was  holden 
to  be  a  sufficient  description 
amder  the  stat.  2  G.  2.  and  in 
the  case  of  the  King  Vi  John/^ 
Jon;  where  the  above  indiot*- 
tneht  was  used ;  the  case  of  the 
King  v*  Simpkin  was  cited, 
which  bad  been  tried  before 
Mr.  J*  Chambre,  who  held 
that  a  gmeral  description  was 
sufficient.  See  IL  v;  Camjp- 
beli^  Leach,  642.  where  the 
property  was  described  as  one 
promissory  note  called  a  bank 
note,  of  the  value  of  25  pounds, 
^he  said  note,  at  the  time  of 
bommitting  the    felony  afore- 


sind^  being  the  property  of  tb^ 
said  C.  M.  A.  and  the  said 
sum  of  2d  pounds  payable  and 
secured  by  the  said  note,  beiag^ 
then  due  and  unsatisfied  to  the 
said  C.  M.  A. ;  a  similar  des- 
cription was  used  in  Ntchol^ 
son's  case,  Leach,  678L  See 
JL  y»  Johnson^  4  M.  &  S.  515* 
(/)  The  act  i^  dedaratoiy 
of  the  common  law,  conse- 
quently, an  indictment  framed 
upon  it  must  cdntain  all  that  is 
essential  to  an  indictment  for 
larciny  at  common  law.  M.  ▼. 
M*  Gregory  3  Bos.  &  PuK  106. 
and,  therefore,  it  appears  to  be 
necessary  to  superadd  to  the 
description  of  a  larciny  at  coitfr 
mdn  law,  the  descriptive  wordtf 
of  the  statute*  But  the  indicts 
ment  must  be  specially  framed 
under  this  stat.  although  it  \i 
deckitatory,  fi^  ?;  Jonesi  6: 
P.  C.  676. 


IndiclmlenU*'^Larcif^i  ifc. 


4&» 


notes  being  then  and  there  the  property  of  the  said  trus- 
tees of  the  Liverpool  docks,  on  whose  account  the  same 
were  received  by  and  taken  into  the  possesion  of  him 
the  said  J.  i.  beiiig  such  clerk  as  aforesaid,  and  the  several 
sums  of  money  payable  and  secured  thereby  being  then, 
to  wit,  at  the  time  of  committing  the  felony  aforesaid*  to 
wit,  at,  &c.  due  and  unsatisfied  to  the  said  trustee^  of  the 
Liverpool  docks,  the  proprietors  thereof,  against  the  fomi 
of  the  statute,  &c.  and  asfainst  the  peace,  &c. 

2nd  count  charges  the  like  felony  by  the  said  J.  1. 
heing  employed  m  the  capacity  of  clerk  to  the  said  trus« 
tees  of  the  If  iverpool  docks. 

Srd  count  charges  the  like  felony  by  the  said  J*  J. 
leing  a  servant  to  the  said  trustees  Of  the  Liverpool 
docks. 

4th  count  charges  the  embezzling  orf  th^  prdt)ertjr  of 
H.  C  to  whom  the  said  J.  J.  was  Clerk. 

5th  count  charges  the  einbe^izlihg  df  the  property  of 
H.  C.  he  the  said  J.  J.  being  ero|)16yed  iii  the  capacity  of 
a  clerk  to  the  said  H.  C^ 

6th  count  states  the  embezzlement  of  the  property  of 
H.  C  he  the  said  J.  J.  being  a  seroant  to  the  said  U.  C. 

7th  count  And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid^  do  further  present,  that  the  said  J.  J.  af- 
terwards, to  wit»  on  the  same  day  and  year  aforesaid, 
with  force  and  arms,  at  Liverpool  aforesaid,  in  the  county 
aforesaid,  feloniously  did  steal,  take,  and  carry  away  diA 
vers,  to  wit,  tiine  other  bank  notes  ftir  the  Jjayhiefltof 
money,  that  is  to  say,  for  the  payinerit  6f  niiie  poundd 
and  of  the  value  of  nine  pounds,  the  said  last-inentioned 
bank  notes,  at  the  time  of  committing  the  felony  last 
aforesaid,  being  the  property  '6f  the  said  H.  C.  and  the 
several  sums  of  money  payable  and  Secured  thereby,  being 
then  due  and  unsatisfied  to  the  said  H.  C.  th^  proprietor 
thereof,  against  the  form  of  tlie  statute^  &c:  and  against 
the  peace  (fTi),  &c. 


(m)  Thfe  prisoner  was  con- 
victed upon  this  indictment, 
coram  Le  Blanc,  J.  at  the 
spring  assizes  for  Lancashire, 
1814.  Two  objections  were 
made  .in  arrest  of  judgment: 
1st,  That  the  prisoner  was  not 
charged  with  having  embezzled 

TOL*  II. 


any  one  bank-note  of  a  specif 
fied  amount  and  value.  2dly. 
That  the  joinder  of  a  felony  at 
common  law  with. a  felony  un- 
der the  statute  was  improper. 
The  court  was  of  opinion^ 
upon  the  fir^t  point,  that  aif 
the  Stat,  particulariy  mentk>ri-i 
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X.  Indictment  for  stealing  goods  let  hy  contract  id  hi 

Used  with  a  lodging  (n). 

{As  in  pr.  87.  to  the  *.]  Of  the  goods  and  chattels  of 
One  (o)  E.  F.  (the  [p)  tome  gcMs  and  chattels  being  in  a 
certain  lodging-room  in  the  dwelling  bouSe  of  the  said 
E.  F.  there  situate^  let  by  contract  by  the  said  E.  F«  Uf 


6d  bills  and  notesi  it  was  suffi'' 
cient  to  state  them  aii  bank- 
notes for  thcf  paymeiit  of  mo^ 
ney>  without  averring  the 
amount  and  the  denomination 
of  each;  that,  as'to  the  alleged 
misjoinder,,  the  answer  was, 
that  both  Uie  offences  were  fe- 
lonies, and  both  of  them  lar- 
cinies;  and  that,  though  it 
might  have  been  more  consist 
tent,  if  the  embezzling  act  had 
enacted,  that  the  offence  should 
he  considered  grand  larciny, 
and  had  autbonzed  the  court 
to  direct  the  offender  to  be 
transported,  yet  that  the  pro- 

rr  judgment  might  be  given, 
.  the  offender  should  be  con^ 
yicted  on  ai^  one  count ;  that 
where  the  offences  are  of  the 
same  nature^  their  joinder  can- 
not be  taken  advantage  of  in 
krresi  of  judgment,  and  that  in 
the  principal  case  the  offences 
v^ere  of  tne  same  nature,  and 
the  prisoner  equally  entitled  to 
his  challenges  i  and  that  upott 
a  case  which  was  tried  at  the 
Old  Bailey,  where  the  prisoner 
was  indicted  for  uttering  a 
nnmber  of  forged  receipts,  thd 
judges  held  that  it  was  dways 
a  matter  of  discretion  in  the 
tourt,  where  different  offence^ 
of  the  same  nature  were 
tfaarged  in  the  same  indict- 


ment^ to  ptit  the  prosecutor  tflf 
his  election,  but  not  a  ground 
for  arresting  the  judgment,  lee 
p.  36.  R4 1.  Johnson^  M.  &  S. 

(n)  Bystat.3&4W.  &1IL 
c*  9.  s»  5.  if  any  person  or  per* 
sons  shall  take  away,  with  in- 
tent to  steal,  &c«  any  chattel, 
beading,  or  furniture,  whidi 
by  contract  or  agreement  the/ 
are  to  us6,  or  shall  be  let  ttf 
them  in  loc^ngs,  such  taking 
&c«  shall  be  adjudged  larcinf 
and  felony. 

(o)  The  name  of  the  ovnef 
Hiust  be  correctly  stated,  p.  1 77. 
JR.  V.  Popi^  Leach,  617. 

In  Pnmer*s  ca;te,  2  Leseh, 
782.  East.  P.  C.  586.  it  «ai 
l^olden  that  the  statute  did  not 
apply  to  the  case  of  a  defen- 
dant who  hired  a  whoh  htnut 
ready  furnished  ;^  and  some  of 
ihe  judges  were  of  opinion  that 
the  statute  did  not  apply  to  a 
case  where  the  defendant  cott* 
tracted  to  make  good  what 
should  be  missing  or  injuned. 

(p)  InBumeirscase,Leacb, 
668.  East.  P.  C.  587.  it  was 
objected  to  an  indictment  drawn 
in  this  form,  that  it  ,did  not 
state  that  the  goods  weie  let  ai 
ike  ikne  they  were  stolen,  but 
all  the  judges  held  that  the  in* 
dictment  was  sufEcienti  See 
Leach,  377. 668. 782< 
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the  flaid  A.  B.  and  to  be  uie^  by  the  said  A.  B.  with  the 
Ipdgmg  aforesaid,)  then  and  there  being  found,  felonioualjr 
did  steal,  take,  and  carry  away,  against  the  ibnii  of  tho 
statute,  &c«  and  against  the  peace,  &c. 


97.  Indictment  for  stealing  a  UUer^  containinj^  bills  of  cx* 
change,  out  of  a  bag  sent  by  tlve  post  {q). 

(Commeneemcnt  as  in  pr.  1.)    Felonioualy  (r)  did  steat^ 


i  (?)  By  7.  Geo,  3.  c  Sa  ».  2, 
It  IS  enacted,  thai  if  any  oar* 
son  or  persons  whitsoeyer  skill 
rob  any  amil  or  mails,  in  wbiqh 
letteis  are  sent  or  conveyed  by 
jibe  post,  of  any  letter  o^  letters, 
packet  or  paclwt^,  bag  or  nail 
of  letters ;  or  sball  stoU  or  take 
from  or  out  of  any  such  mail 
or  mails,  or  firom  or  out  of  any 
bag  or  bass  of  letters,  sent  or 
conveyed  by  the  post,  or  from 
fxr  out  of  any  post  office  *,  or 
)iouse  or  plac^  for  the  receipt 
or  delivery  of  letters  or  packets 
9ent  or  to  be  sent  by  the  post, 
ai^y  letter  or  letters,  packet  or 
packets;  although  such  ^ob- 
oery^  stealing,  or  taking,  sh^l 
not  appear,  or  be  proved,  to  ^ 
^  ialuxig  from  the  person,  or 
iipon  the  kiug*s  highway,  or  to 
|>e  a  robbery  committed  in  any 
dwelling-bpuse,  or  a^y  coach- 
house, stabli?^  barii^  or  any  out^ 
house  belonging  to  any  dwel* 
|ing-bou8c;  SM  although  it 
^bould  not  appear  that  any  pe<^ 
son  or  nersons  were,  put  in  Ceair 
oy  Bui^  robberyj  stealing,  or 


takingi  yet  such 'offender  or  of- 
fenders, being  thereof  convicti; 
ed  as  aforesaid,  shaU  neveribe* 
less  respectiyely  be  deemed 
guilty  of  felony,  and  sball  suffer 
death  as  a  felon,  without  bene- 
fit of  clergy.. 

By  the  stai,  52  G.  3»  c  143. 
9m  3.  if  ^  any  person  shall  stea} 
s^nd  take  from  any  carriage,  or 
frpm  the  possession  of  any  per- 
son employed  to  convey  letters 
sent  by  the. post  of  Great  Bri- 
taih,  or  from  or  out  of  any  post^ 
office,  or  house,  or  place,  for 
ihq  receipt  or  delivery  of  let- 
teis,  or  pack^,  or  bags,  or 
mails  of  letters,  sent  or  to  be 
sent  by  such  post,  any  leUer, 
or  packet,  or  nag^  or  mail  of 
letters,  sent  or  to  be  seat  by 
such  post,  or  shall  steal  and 
ta^e  any  letter  or  packet  out 
of  any  such  bag  or  mail,  every 
per^U;  so  offending,  and  being 
thereof  convicted,  shall  be  ad- 
judged guilty  of  felony,  and 
shall  suffer  death  as  a  felon^ 
without  benefit  of  cWigy ;  and 
swoh  offence  shall  and  may  be 


•  It  was  bokl%a  in  Pesrce>  case,  fiast.  P.  C  601.  .that  Use  defead«iit  vib^ 
procured  tbe  ba|^  of  lettcn  froia  tbe  past  office  to  be  Wt  down  to  him  by  a 
atriBg,  preteoding  that  be  was  the  mail  guatd,  was  witbin  this  st^itnte. 

Id  Howatt*8  cosie,  Ea&t.  P.  C.  604.  it  was  Wden  that  a  letter  carrier  vrbq 

tttdttleBtlj  obti^ne^.  ponession  of  letters  at  the  offica,  intending*  to  delWer 
an  to  the  owa«s,  biit  to  cnftMole  the  postage,  wl»  iMt  ffii^  Uicini. 
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preceeIents,  &c. 


take,  and  carry  away{s)  one  letter  [t)  from  shd  oiit  ot  i 
certain  bag  of  letters,  then  and  there  sent  by  the  post^ 
to  wit,  by  the  post  from  C.  in  the  county  oi  D.  to  E* 
against  the  form  of  the  statute,  &c.  and  agipost  the 
peace,  &c,  {In  a  second  count  describe  the  property 
as)  one  packet  (the  said  packet  being  then  and  there  a  let- 
ter, containing  sundry  bills  of  exchange)  from  and  out  of  &* 
'  certain  other  bag  of  letters,  thea  and  there  sent  by  the 
post,  to  wit,  by  the  post  from  C.  aforesaid,  in  the  said 
county  of  D.  to  £•  aforesaid.)     (In  a  third  count  cfe- 


in^uir^  of,  tried,  and  deter- 
mm^d,  either  in  the  county 
where  the  offenbe  shall  be  coin- 
liiitted,  or  where  the  party  shall 
be  apprehended. 

By  sec.  2.  If  any  person 
emipioytd  by  the  post  office^ 
shall  steal  from  any  letter,  &c. 
^ich  shall  have  colne  into  his 
hands,  anytoote^  fltc.  he  shall 
suffer  deaths  •  without  benefit, 
Itc.  By  sec  4.  the  like  pe- 
nalty is  to  bfe  inflicted  upon 
any  person  Who  shall  counsel 
siny  person  (employed  by  the 
post-office,  to  commit  such  of- 
fence, or  whb  shall  receive  such 
property,  knowing  thfe  skme  to 
nave  been  stolen  out  of  such 
letter,  &c.  and  su^^h  petlnns 
itkij  be  tried  and  attainted,  as 
well  before  as  after  the  trial  of 
the  principal  felon,  andwbe* 
ther  ne  be  amcaable  to  justice 
or  not. 

(r)  The  bdictmcnt  must  be 
Ikid  in  the  county  where  the 
mail  was  actually  taken,  and 
therefore,  where  upon  the  evi- 
dence it  appeared  that  the 
taking  of  the  letters  from  the 
mail  was  committed  in  one  of 
the  counties  A.  and  B.  through 
which  the  mail  passed,  and 
that  he  had  them  in  possession 
in  the  oounty  C.  where  he  left 


the  mail-coach ;  it  was  holden 
that  the  evidence  did  not  sup^ 
port  ka  indictment  for  the  of- 
fence in  the  county  C.  Tho- 
mss's  case^  East.  P.  C.  607. 

{s)  These  words,  which  are 
added  as  descHptive  of  a  lar- 
ciny  at  comition  law,  are  not 
always  insetted  in  indictments 
under  this  act,  and  are  not  used 
in  the  statuie.  See  C.  C*  A* 
286.  East  P.  C.  576. 

(t)  It  seems  to  be  sufficient 
to  describe  it  generally,  as  a 
letter,  but  if  im  dir^ion  of 
the  letter  be  kno#fi,  it  Would 
be  proper,  in  one  count,  to 
describe  the  letter  as  directed, 
to,  &c»  In  Dawson^s  case,  the 
letter  was  described  as  **  to  be 
delivered  to  persons  using^  in 
trade  the  name  and  firm  of 
Messrs.  B.  Nott,*'  and  though 
they  generally  subscribed 
themselves  as  B.  Nott,  without 
Mtssrs,  yet,  as  this  word  was 
frequently  added  to  their  ad- 
dress, in  the  direction  of  let- 
ters and  other  papers  received 
6n  business,  it  was  holden  that 
there  was  no  variance.  East. 
P.  C.  605.  The  secreting  a 
letter  containing  the  paid  notetf 
of  a  countiy  banker  is  within; 
the  statute.  IL  v.  BaiuKm^ 
Leach,  1000.  4th  ed. 


IftdictmeniS'^^Lareinffi  ifc.  450 

^er tie  the  property  as)  one  packet  from  and  out  of  a  certain 
other  bag  of  letters,  then  and  there  sent  by  the  post,  that 
is  to  say,  by  the  post  from  C.  aforesaid,  in  the  said  county 
of  D.  to  JB«  aforesaid)  and  conclude  as  before  (u). 


S&  For  a  mail  robbery  (j:). 

The  jurors,  &c»  tha  .M.  late  of  M.  in  the  county  pa« 
iatine  of  Lancaster,  labourer^,  otherwise  called  George 
Moors,  late  of  the  same  place,  labourer,  heretofore,  to  wit, 
on,  &C.  with  force  and  arms,  at,  &c.  feloniously  did  rob  (y) 
a  certain  mail  in  which  letters  were  then  and  there  sent  and 
conveyed  by  the  post,  to  wit,  by  the  post  from  AltriO' 
cham,  in  the  county  palatine  of  Chester,  for  and  towards; 
Manchester^  in  the  county  palatine  of  Lancaster,  of  one 
bag  of  letters,  against  the  form  of  the  statute,  &c«  and 
against  the  peace,  &c. 

(2,nd  count.)  And  the  jurors,  &c.  that  the  said  G.  M^ 
&a  afterwards,  to  wit,  on  the  Slst  day  of  January,  in  tbd 
51st  year  pf  the  reign  aforesaid,  with  force  and  arms,  at 
M.  in  the  cpunty  palatine  of  Lancaster,  feloniously  did 
3teal  and  take  from  and  out  of  a  certain  other  mail  in 
which  letters  were  then  and  there  sent  and  conveyed  by 
the  post,  to  wit,  bv  the  post  from  Altrincbam,  in  the 
county  palatine  of  Chester,  for  and  towards  Manchester, 
in  the  county  palatine  of  Lancaster,  divers,  to  wit,  two 
letters  sent  by  the  post,  to  wit,  by  the  post  from  Altrin- 
cbam,  in  the  county  of  Chester,  that  is  to  say,  one  letter 
for  and  to  be  delivered  to  certain  persons  at  Newark,  in 
Nottinghamshire,  that  is  to  say,  one  William  Capam  ^nd 
one  Walter  Hare,  and  one  other  letter,  against  tb^  foqn  of 
the  statute,  &c.  and  against  the  peace,  &c« 

(3rif  count.)  And  the  jurors,  &c.  that  the  said  G.  M.  fcc« 
afterwards,  to  wit,  on  the  21st  day  of  January,  in  tlie  5!st, 
&C.  iBjrith  force  wA  arms,  at  Manchester,  in  the  county 
palatine  of  Lancaster,  feloniously  did  steal  and  take,  from 

(tt)  For  evidence  under  this  condition  of  transportation  for 

Stat,   see    Robinson^s  case,    2  life. 

Starkie*s  C.  485.  and  Law  of  (y)    See  last  pr.   note  («), 

Evidence,  voL  2.  tit.  Larciny.  and  qu.  whether  it  would  not 

(x)  The  defendant  was  con-  be  proper  to  add  words  as  d^e* 

victed  and  received  sentence  of  scriptive  of  a  robbery  or  larcinj 

death,  but  was.  reprieved    on  at  commop  law. 


fitid  out  qC  a  certain  other  mail  in  which  letters  and  padi« 
eta  were  then  and  therei  aent '  and  conveyed  by  the  posC 
to  wit,  by  the  post  from  Altrincham,  m  the  county  pa^ 
latine  of  Chester,  for  and  towards"  Manchester,  in  the 
county  palatine  of  Lancaster,  divers,  to  wit,  two  packets 
^nt  by  the  post,  to  wit,  by  the  post  from  AltrinchaoQi  in 
the  county  palatine  of  Chester,  that  is  to  say,  one  packet 
for  and  ip  be  delivered  io  certain  person^  at  Newark,  in 
Nottinghamshire,  to  wit,  the  said  Williaio  Capam  and 
Walter  Hare>  and  one  other  packet,  against  the  torn  n 
the  stiftute,  &c.  '  [Atk  c^uni.)  And  the  jurors^  fcc.  that 
ihe  said  6.  M.,  &c.  afterwards,  to  wit»  on,  A;c«  Vitb  force 
and  arms,  at  M.  in  the  bounty  palatine  of  LanoHster,  fek>* 
hiously  did  steal  ai^d  take  from  and  out  of  a  certibn  bag  of 
letters,  then  tnd  there  sent  and  conveyed  by  the  poat,  to 
ivit^  by  the  post  from  Altrincham,  in  the  county  pahtine 
of  Chester,  for  and  towards  M.  in  the-  county  (^latine  of 
Lancaster,  divers,  to  wit,  two  other  letters  sent  by  the 
post,  to  wit,  by  the  post  from  AltrincUam,  in 'the  county 

Salatine  of  Chester,  thalt  is  to^  say,  one  letter  for  and  to  be 
elivered  to  certain  persons  at  NewaTlc>  in  NbttioriianH 
shire,  that  is  to  say,  tqe  said  William  Capara  and  Walttr 
Hare,  and  one  other  letter,  against  the  formof  tiiie'itn^ 
tute,  &c.  •     '»     * 

{5th  count.)  And  the  jurors,  &c.  that  the  said  6.  M. 
Ac.  on,  &c  with  force  and  arms  at  M.  in  the  county  ps- 
latine  of  I^ncaster,  felonioudy  did  steal  and  take,  flxxK 
and  out  of  a  certain  bag  of  letters  then  and  there  sent  wai 
conveyed  by  the  post,  to  wit,  by  the  post  from  Altrin- 
cham, in  the  county  palatine  of  Chester,  for  and  towards 
Manchester,  in  the  county  palatine  of  Lancaster,  difera, 
to  wit,  two  other  packets  sent  by  the  post,  to  wit,  by  the 
post  from  Altrincham,  in  the  countv  palatine  of  Cheater, 
that  is  to  say,  one  packet  for  and  to  be  delitered  to 
certain  persons  at  Newark,  in  Nottinghamshire,  that  is  to 
say,  the  said  William  Capam  and  Walter  Hare,  and  one 
other  packet,  against  the  form  of  the  statute^  fcc.  jsiid 
against  tlie  peace,  &c. 


fndietmtnttm'Larciiuf^  ^o. 
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80.  Indictment  under  the  staK  6  G.  3.  c.  14.  *.  6  {»)*fdr 
stealing  conies  from  grounds  used  far  the  breeding  an4 
keeping  of  conies. 

fCommencementjasinprpl.J  ^ 

Wilfully  and  wrongfully,  in  the  night-tinie  of  tbe  sai^ 
day,  that  is  to  say,  about  the  hour  of  ten  in  the  night  of 
the  said  day,  did  enter  iato  a  warren  there  situate,  and 
then  and  there  lawfully  used  for  the  breeding  and  kee|f^ 
ing  of  conies,  and  then  occupied  by  M*  N.  and  did  then 
and  there  wilfully  and  wrongfully  taKe,  in  the  night-time 
of  the  said  day,  that  is,  to  say,  about  the  hour  of  4eli  in 
the  night  of  the  said  day,  thirty  conies,  of  the  price  of  2Q 
shillings,  against  the  will  of  the  said  M.  N.  then  and  there 
being  the  occupier  Of  the  said  warren,  sp  as  aforesaid  thefi 
and  there  lawfully  used  for  the  breeding  and  keeping  of 
conies,  to  the  great  damage  of  the  said  M.  N*  against  the 
ibrm,  &c.  and  against  the  peace,  &c. 

(It  may  be  proper  to  add  a  count  for  killing  the  conies, 
the  language  of  whidi  will  be  nearly  the  same  with  tha( 
of  the  first  count) 


[i)  The  j^tat.  enacts,  that  if 
aiiy  person  or  persons  shall  wil- 
fullv  and  wrongfully,  in  the 
nignt-time,  enter  into  any  war- 
ren or  grounds  lawfully  used 
or  kept  for  the  breeding  pr 
keeping  of  conies,  although 
the  same  be  not  inclosed,  and 
shall  then  and  there  wilfully 
and  wrongfully  take  or  kill,  in 
the  night-time, 'any  coney  or 
conies  against  the  will  of;  the 
owner  or  occupier  thereof,  or 
shall  be  aiding  or  assisting 
therein,  and  shsdl  be  convicted 
of  the  same  before  any  of  his 
majesty's  justices  of  oyer  and 
terminer^  or  general  gaol  deli- 


very, for  the  county  where  sud\ 
offence  or  offences  shall  be. 
committed,  every  such  person' 
and  persons  so  offending,  and 
being  therepf  lawfully  conr 
victed,  in  manner  aforesaid, 
shall  and  may  be  transporte<i 
for  the  space  of  seven  years,  or 
suffer  such  other  lesser  pu- 
nishment, by  whipping,  fme,  or 
imprisonment,  as  the  court  be- 
fore whom  such  person  or  per- 
sons shall  be  tried,  shall  in 
their  discretion  award  and  di- 
rect.' See  the  stat.  3  J.  1,  c, 
13.  22  &23C.2.  c.  25.  i.  4. 
9  G.  I.e.  22. 
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^OP*  IndklmenifoT  stealing  a  geldings  under  the  stitt^  2^3 

E.e.c.33{a). 

» 

One  gelding,  of  the  price  of  six  pounds,  of  the  g<VK]« 
and  chattels  of  one  J.  D.  th.en  and  there  found  and  being, 
then  and  there  feloniously  did  steal,  take,  and  lead  a^y, 
agditis^  the  })eace,  &c. 

101.  Indictment  under  the  stat.  5  G.  S.  c.  lA.  f of .  stealing 

Jish  out  of  a  park  or  paddock. 

That  A»  B.  late  of,  &c.  labourer,  within  six  (A)  calendar 


(a)  By  Stat.  1  E.  6.  c.  12.  s. 
10*  no  person  or  persons  who 
shall  be  convicted  of  feloniqus* 
ly  stealing  any  horses,  s^l^iligs, 
or  mares,  or  being  indicted  or 
appealed  thereof,  and  there- 
uppn  found  ^ilty  by  verdict, 
or  bhall  confess'  the  same  upon 
arraignment,  or  will  not  answer 
directly,  or  shall  stand  mute, 
shall  have  the  benefit  of  clergy. 

This  Stat  does  not  in  terns 
extend  to  such  as  shall  be 
outlawed,  or  shall  challenge 
above  twenty.  The  stat.  2  &  3 
E.  6,  c.  33.  declares  and  enacts, 
that  all  persons  feloniously  tak- 
ing[  or  stealing  any  horse,  geld- 
ing, or  mare,  shall  not  be  ad- 
mitted to  the  privilege  of  the 
clergy,  but  sha^l  be  put  from 
the  same  in  like  manner  and 
form  as  tKoush'they  had  been 
indicted  for  feloniously  stealing 
of  two  horses,  two  geldings,  or 
two  mares,  and  thereupon  found 
guilty  by  verdict,  or  confessed 
the  same. 

A  person  who  shall  appre- 
hend, or  prosecute  to  convic- 
tion,  any  horse-stealer,  shall 


have  a  certificate,  signed  hj 
the  judge,  to  exempt  him  from 
serving  ail  parish  and  ward  of- 
fices. S^e  stf^tt  10  and  11 W, 
3.  c.  23.  f^lso  the  St.  * 

(5)  Though  the  prosccutioii 
must  be  commencea  wiiHin  six 
calendar  months,  &c.  this  al- 
legation does  not  appear  to  be 
necessary.  See  p.  55.  5  East 
259. 

'By  5  G.  3.  c.  14.  s.  1. 
if  any  person  or  person)B  sb^l 
enter  into  any  park  or  pkddock 
fenced  in  or  inclosed,  or  into 
any  garden,  orchard,  or  yard 
adjoining  or  belonging  to  anv 
dwelling-house,  in  or  through 
which  park  or  paddock,  g^arden, 
orchard^  or  yard,  any' river  or 
stream  6f  water  shall  run  or 
be,  or  wherein  shall  be  any  ri- 
ver, stream,  pond,  pool^  moat 
stew,  or  other  water^'  and  by 
any  ways,  means,  or  device 
whatsoever,  shall  steal,  take, 
kill,  or  destroy  any  fish,  bred, 
kept,  or  preserved  in  any  sucjh 
river,  or  stream,  pond,  pool, 
moat,  stew,  or  other  water 
aforesaid,  without  the  consent 
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iDpnths  next  before  the  day  of  the  taking  of  this  inqui- 
sition, to  wit,  on,  &c.  with  force  and  arms,  at»  &c«  unlaw- 
fully did  enter  into  a  certain  paddock,  then  and  there 
fenced  in  and  enclosed,  called  D.  park,  of  and  belongii^ 
to  M.  N.  and  in  which  said  paddock  there  then  was  a  cer- 
tain pond  of  water,  and  then  and  there,  to  wit,  on  the  said* 
&C.  at,  &c«  feloniously  did  steal,  take,  kill,  and  carry  away 
certain  fiBh(c),  to  wit»  twenty  fish  called  carp,  of  the 
price  and  value  of  90  sliillings,  and  thhrty  fish  called  tench 
of  the  price  and  value  of  £0  shillings,  then  and  there  bred, 
kept,  and  preserved  in  such  pond  of  water,  without  the 
consent  of  the  s£^id  M.  N.  the  owner  of  the  said  pond  and 
fish,  against  the  fornO,  &c.  and  against  the  peace,  &c. 
fAdd  a  count  for  destroying  the  fish  preserved  in  the  same 
pond.  J 


102.  Indictment  for  felony  f  under  the  stat.  9  0. 1.  c.  fid  (d). 
for  appearing  armed'and  disguised,  and  stealing  deer  in 
an  inclosed  park  t* 

[Ccmmencement  as  in  pr.   1.)      Being  armed'  with 


of  the  owner  or  owners  thereof; 
or  shall  be  aiding  or  assisting 
in  the  stealing,  takiiie,  killing, 
pr  destroying  any  such  fish,  as 
aforesaid,  or  shall  receive  or 
buy  any  such  fish,  knowing  the 
same  to  be  so  stolen  or  taken, 
as  aforesaid ;  and  being  thereof 
indicted  within  six  calendar 
months  next  after  such  offence 
or  offences  shall  have  been 
committed,  before  any  judge 
6r  justices  of  gaol  delivery  vyc 
the  county  wherein  such  park 
or  paddock,  garden,  orchard, 
or  yard,  shsdl  be,  and  shall  on 
such  indictment  be,  by  verdict, 
or  his  or  their  own  confession 
or  confessions,  convicted  of 
any  such  offence  or  offences  as 
aforesaid,  the  persons  or  per- 
sons so  convicted  shall  be  trans- 
ported for  seven  year$« 


(c)  The  fish  may  be  de- 
scribed as  being  the  prosecu- 
tor's property,  but  this  is  not 
necessary.  See  p.  182.  and 
see  Hudson's  case.  East.  P.  C. 
611.  where  the  fish  were  laid 
to  be  of  the  goods  and  chat* 
tels  of  the  prosecutor ;  but  it 
was  holden  that  the  averment 
might  be  rejected  as  surplus- 
age* 

{d)  By  9  Geo.  1 .  c.  22.  s.  1. 
it  is  enacted,  that  if  any  person 
or  persons,  being  armed  with 
swords,  fire-arms,  or  other  of- 
fensive weapons,  and  having 
his  or  their  faces  blacked, 
or  being  otherwise  disguised, 
shall  appear  in  any  forest, 
chase,  park,  paddock,  or 
grounds,  inclosed  with  any 
wall,  pale,  or  other  fence, 
wherein  any  deer  have  bee^ 


t  See  Appendix. 
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Eistols  and  other  ofTeqsive  weapons,  having  tbdr  faces 
lacked  and  disguised,  Tf^Hb  force  and  arms,  at  ttie  panA^ 


or  shall  be  usually  kept,  or  in 
any  -warren  or  place  where 
hares  or  conies  have  been  or 
shall  be  usually  kept»  or  in  any 
h%h  road,  open  neAth,  com* 
moo,  or  down;  or  shall  un* 
lawfully  and  wilfully  bunt, 
wound,  kill,  destroy,  or  steal, 
any  red  or  ^low  deer ;  er  un« 
lawfully  rob  an^  warr^  or 
jplace  where  conies  or  hares 
are  usually  kept ;  or  shall  un* 
lawfully  steal  or  take  away 
any  fish  out  of  any  rirer  or 
pond;  or' if  any  perscHi  or 
persons,  from  and  after  the 
said  first  day  of  June,  shall  im* 
lawfully  and  wilfully  hunt, 
would,  kilU  destroy,  orste^l^ 
any  red  or  fallow  deer*,  fed  or 
Kept  in  any  places  in  any  of 
bis  majesty's  forests  or  chaies, 
vhich  ate  or  shali  be  inclosed 
-with  pales,  rails,  or  other 
fences,  or  in  any  park,  pad- 
dock, or  munds  inclosed, 
where  deer  nave  been  or  shall 
be  usually  kept ;  or  shall  un- 
lawfully and  maliciously  break 
4lown  the  head  or  mound  of 
any  fish-pond,  whereby  the  fish 
shall  he  lost  or  destroyed;  or 
shall   unlawfully  and   malici- 


•  This  blanch  of  the  statute  ii  repealed  by  tiie  stat.  16  G.  3.  e.  SO.  fife 
Paviei^s  case,  Leach*  306. ;  but,  by  the  st&t.  42  O.  3.  c.  1Q7.  if  anypcifoo 
fhaU  course  or  hunt,  or  thall  take  in  any  lUp,  nooie,  toil,  or  snare,  or  ibaU 
^U,  wound,  or  destroy,  or  shall  shoot  at,  or  otherwise  attempt  to  ^ 
"Wound,  or  destroy,  or  shall  cany  away  any  red  or  &Uow  deer,  in  aqy  fcn^ 
chase,  purlieu,  or  ancient  walk,  whether  inclosed  or  not,  or  in  any  eodosid 
park,  paddock,  wood,  or  other  enclosed  ground,  where  deer  are*  nave  betti 
or  shall  be,  usually  kept,  without  the  consent  of  the  owner,  or  without  tmag 
otherwise  duly  authorised,  or  sbaU  be  aiding,  abetting,  or  assisting  tberaa  or 
thereunto,  every  person  so  wilfully  offending  as  aforesaid,  in  any  of  the  cssa 
'above  mentioned,  shall  be  deemed  andtaken  to  be  guilty  of  felony,  and  hdsf 
lawfully  convicted. thereof,  upon  iadictmeDtj  shall  be  a<][judged  to  be  tnos*. 
ported  for  the  term  of  seven  yean. 


ously  kill,  maim,  or  wovod 
any  cattle,  or  cut  down,  tt 
otherwise  destroy,  any  tnei, 
planted  in  any  avenue,  or  gvoif- 
ing  in  any  garden,  orchara,  or 
plantation,  for  ornament,  diel- 
ter,  or  profit;  orahallsette 
to  any  bouse,  bam,  or  oot« 
house,  or  to  any  hovel,  oock, 
mow,  or  )5tack  of  corn,  stiaw, 
hay,  or  wood ;  or  shall  wilfuUj 
and  maliciously  shoot  at  soy 
person  in  any  dwellinff-home 
or  other  place ;  or  ^hallkDOWt* 
iagly  send  any  letter,  witkost 
any  name  suoscribed  thereto, 
or  signed  with  a  fictitious  name, 
demanding  money,  venisoo,  or 
other  valuable  tlung;  or  shall 
forcibly  rescue  any  person  beiog 
lawfully  in  custody  of  any  of 
ficer  or  other  persqn,  for  vj 
the  ofiences  befo|«  mentioned ; 
or  if  any  person  or  penoos 
shall,  by  gift  or  promise  of  mo- 
ney, or  other  reward,  proc<ne 
any  of  his  majesty's  subjeds  to 
join  him  or  them  in  aay  nK^ 
unlawful  act ;  every  perion  so 
offending,  being  ^ner^  law- 
fully convicted,  shall  be  ad- 
judged guilty  of  felony,  and 
«ball  suffer  death,  as  in 


IndicMUtO^^Lmremy^  ^c 


4IB& 


albra8ai49  in  the  connty  aforesaid,  in  a  certain  par)c,  f  hera 
lying  and  being,  (incloeed  with  wooden  pales,  whei^  deer 
had  been  usuidly  and  then  were  kept,  belonging  to  M. 
N.)  unlawfully  and  feloniously  did  enter  and  appear,  f^nd 
one  fallow  deer  of  the  price  of  forty  shillings,  oi  tlfe  goc^a 
and  chattels  of  the  said  M.  N.  in  the  same  park  then  ma 
there  being  found,  with  fprce  and  arms,  then  and  there  un- 
lawfully, wilfully,  and  feloniously  did  hunt,  wound,  kill, 
destroy,  steal,  take,  and  carry  away,  against  the  form  qf 
the  statute,  &(:.  and  against  the  peiice,  &C. 


« 

103*  Iftdictmentfor  killing  a  sheep,  toith  <ifi  infant  to  sUii^ 
pturlof  the  carcase,  under  the  staU  14  G.  8.  c,  0»  «•  1  (e)» 


of  felony  without  benefit  of 
dei^.  Made  perpetual  W  81 
G.  2.  c,  42, 

By  sec.  13»  proseeutioDS  to 
be  oommenced  within  three 
years  from  the  time  of  tHe 
offence  committed,  and  nof 
after. 

By  sec.  14.  every  offence  that 
shall  be  done  or  oommitted  con* 
traiy  to  the  set,  shall  and  may 
be  inquired  of,  ex^ined,  tried, 
and  determined  m  any  oounW 
within  tl^e  kingdom  of  England, 
in  siiph  aaanner  and  form  as  if 
the  fact  had  been  therein  com* 
mitted. 

By  the  same  section,  no  at* 
tainder  for  any  offencei  ^psdt 
felony  by  virtue  of  this  act, 
shall  work  any  eorruption  of 
blood,  loss  of  dower,  or  forfei- 
ture of  lands  or  taiiements,  goods 
or  chattels. 

(e)  The  staL  enacts,  that  if 
any  person  or  persons  shaU  fe« 
lonionsly  drive  away,  ot  in  any 
other  manner  feloniously  steaU, 
one  or  more  sheep,  or  other 


f  80  shillingii,  of  the  goodi 

cattle,  of  any  other  person  ot 
persona  whatsoever,  or  shal| 
wilfully  kill  one  (^  mote  afaeept^ 
or  other  cattle,  of  any  othec 
person  or  persons  whatsoever* 
with  a  fekfiiaus  inlent  to  steal 
the  whole  carcase  or  carcascst 
pr  any  part  or  parts  of  the  ear*? 
case  or  carcases,  of  any  one  of 
more  sheep,  or  oth^nr  cattleu| 
that  shall  he  so  killed,  or  shdl 
assist  or  aid  93oy  person,  &c.  t^ 
eommitsueh  ofiusnoeor  ctfenoaSt 
the  person  |;uilty,  &c*  being 
thereof  convicted,  shall  be  ad^ 
iudged  guilty  of  felony  wiUxmi 
benefit  df  clergy. 
"  The  words  cattle  are,  hy  th0 
slat.  15  G.  2»  e.  34.  declared 
to  mean  and  fii;xtend  to  any 
bull,  (x>w,  ox,  ste^»  buUock* 
htiStXf  catff  or  lamb^  as  well  a« 
Soeep.* 

Cooke  was  indicted  for  steals 
ing  a  0OW ;  upon  evidence  «t  ap« 
Beared  that  the  beast  was  an 
Ae^er;  and  the  judges  held,^ 
that  aiBfie  the  statute  pailioii- 
larly  mentions  heifer  as  well  aft 
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and  chattels  of  C.  D.  then  and  there  being  fouq^,  thek^ 
and  there  wilfully  and  feloniously  did  kill,  with  a  felo- 
nious intent  to  steal  )iart  of  the  carcase,  that  is  to  say,  the 
inward  fat  of  the  said  sheep,  agamst  the  form>  &c.  a&d 
against  the  peace,  &c. 


104.  For  sUaling  shrubs  from  a  garden  (/). 
On^  &c.  in  the  night-timey  to  wit,  about  the  hour  of 


90W,  the  descriptiop  was  iin> 
proper.  Cookers  case.  Leach, 
123.  East,  ?•  €•  617. 

If  a  person  remove  sheep  or 
}amhs  from  the  place  in  which 
they  are  kept,  and  afterwards 
kill  them,  with  intent,  &c.  he 
way  be  indicted  for  stealing 
them,  for  the  larciny  is  com- 
pleted by  the  removal.  Raw* 
fins*8  case.  East  P.  C.  617. 
Cromp.  36.  pi.  i7. 

if)  By  6  G.  3.  c.  36.  s.  1. 
every  person  who  shall,  in  the 
nightftime,  plVick  up,  dig  up, 
break,  spoil,  'or  destroy  or  carry 
away  any  root,  shsub,  or  plant, 
or  roots,  shrubs,  or  plants,  of 
the  valtie  of  5s.  and  which 
shall  be  growing,  standing,  or 
being  in  the  garden  ground, 
nursery  ground,  or  other  in- 
closed ground  of  any  person  or 
persons  whatsoever,  shall 'be 
deemed  guilty  of  felony;  and 
the  court  shall  have  authority 
to  transport  the  offender  for 
seven  years*.  .  And  by  the 
same  statute,  those  who  shall 
wilfully  aid  and  assist  therein, 
or  who  shall  receive  such  roots, 
&c.  of  the  value    aforesaid^ 


knoi^mg  th^  same  to  be  stolen, 
shall  be  sul^ect  to  the  same 
penalty. as  if  they  had  stolea 
the  same.  By  another  staL 
passed  the  same  sessions,  (c 
48,  8.  3.)  to  pluck  up,  cut, 
spoil,  or  destroy,  or  take  or 
carry  away  any  root,  shrub,  of 
plant,  roots,  &c.  out  of  the 
fields,  nurseries,  ffaidens,  or 
(»tber  garden  grounds,  or  other 
ci^tivated  lands  of  any  penoa 
or  persons,  without  consent  rf 
thii  owner,  is  an  offence  punisb- 
able,  in  the  first  instance,  by 
a  fine  not  exceeding  408.  in 
the  second  not  exoeraing  51. ; 
but  if  a  person  so  convicted, 
offend  a  third  time,  and  be  oon-* 
victed,  he  shaH  be  deemed 
euilty  of  felony.  This  stat  it 
has  been  holden,  did  not  re* 
peal  the  former,  which  em* 
oraces  those  offences  only 
which  are  committed  in  the 
nigbt^time,  and  where  property 
amounts  to  5s.  jR.  v.  Httefc- 
cock  and  Howe,  Leach,  541. 

By  the  stat.  6  G.  3.  c  36. 
The  destroying,  damaging!  or 
stealing  of  timber  trees,  in  the 
night    timep   and  without  the 


*  The  conit  is  not  bound  to  pass  sentence  of  transportation  under  this  ftet. 
bat  may  pan  any  other  sentence  appUcable  to  a  sinele  larpiny.    Leach,  6^i« 


indictfnent9''^Larcinjfii  ift. 


ler 


12  in  the  night  of  the  same  day,  with  force  and  arms^ 

"■  shrubs  called  ■  of  the  value  of  5&  and    ■   ■■' 


plants  called 


of  the  value  of  5s.  then  and  there 


growing  in  a  certain  garden  ground  of  £.  F.  there  situate, 
and  then  and  there  being  the  property  of  the  said  £•  F. 
did  feloniously  pluck  up  and  steal,  take,  and  carry  away^ 
against  the  form,  &c.  and  against  the  peace,  &c. 


105.  Indictment  Jbr  stealing  above  the  value  of  forty  shil^ 

lihgs  in  a  dwelling'housei 

fCommencemeni  as  in  pn  1  and  si.J   Of  the  goods  and 
chattels  of  one  E.  F.  in  the  dwelling-hou^  (g)  of  him 


consent  of  the  owner»  is  felony, 
^d  punishable  by  transporta- 
tion ior  seven  years. 

And  aiders  and  abettors  are 
subject  to  the  like  punishment. 

By  the  stat.  6  G.  3.  c.  48. 
the  same  ofifence  (without  li- 
mitation to  the  night)  .is  pu- 
nishable by  a  fine,  not  exceed- 
ing 201.  on  conviction  for  the 
first  Qfience,  before  one  jus- 
tice, by  a  fine  not  exceeaing 
301.  for  the  second,  and  if  a 
person  so  convicted  ofi'end  a 
third  time,  he  shall  be  deemed 
guilty  of  felony. 

ig)  The  owner^s  name  is  es- 
sential, see  p.  177.;  and  the 
act  does  not  extend  to  a  steal- 
ing in  the  defendant's  owii 
clwellingrhouse,  JR.  v.  Macda^ 
tite/  and  Thompson^  L^ach, 
379.  Gould's  case,  Leath,  257. 
East,  P.  C.  644. ;  and  it  must 
be  such  as  a  burglary  may  be 
committed  in.  Dalton,  ch.  58. 
R*  V.  DaviSf  alias  Stik.-  East, 
P.  C.  499. 

In  Campbell's  case,  East. 
P.  C.  644.  the  prisoner  lodged 
at  the  house  of  the  prosecu- 
trix^ who  sent  him  a  note,  which 


she  requested  him  to  chan^ ; 
on  pretence  of  procunne 
change,  he  left  the  house  and 
abscond^ ;  and  it  was  held 
by  the  judges,  that  the  case 
was  not  within  the  act,  since, 
the  property  was  Qot  under  tbe 
protection  of  the  house.  And 
the  same  was  held  in  OweiCs 
case.  East's  P.  C.  645.  who 
pretending  to  have  found  a 
Cross,  decoyed  the  prosecutor 
into  an  house,  and  feloniously 
obtained  105  guineas  from 
him.  And  the  same  was  de« 
termined  in  the  cases  of  Qas- 
.  tledine  and  Watson,  East,  ?• 
C.  645,  6.  Where  money  was 
stolen  from  under  the  pillow  6^ 
a  person  sleeping  in  a  dwelling- 
house,  it  was  held,  by  Cham- 
bre,  J.j  Lancaster  Summer  As- 
sises, 1812,  that  the  case  was 
not  within  the  stat. ;  but  Ward 
was  convicted  and  received  sen- 
tence of  death  in  a  similar  case ; 
cor  Bayley,  J.  Lancaster  Sum- 
mer Assizes,  1814.  Note, 
Ward  was  a  guest  at  an 
inn.  See  1  Hale,  554.  Baiik 
notes  are  within  the  statute. 
Dean's    c^e^     Leach,     798; 


M 
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the  6tid  E.  F.  then  and  tbere  being  found,  then  and  tliefe 
fetonionsly  did  ettel;  take,  add  carry  away,  against  tb^ 
(>eace,  &c.  (A). 

loS*  Indictment  of  felony  for  stealing  aho\^  ike  value  of 

fifft  skiUiogs  in  a  slwp  [i). 

{Comm^neement  as  in  pK  870    Of  the  gcfoids  and  cliaU 


Milne*s  case.  East,  P.  C.  60&- 
Sm.  Paip*  May.  1796,  p.  615. ; 
for  by  the  stat.  2  G.  1  c.  25. 
the  stealing  of  such  securities 
is  placed  on  the  same  footing 
witk  stealing  goods  of  like  va- 
lue with  tne  sujns  secured. 
But  see  Dunmow*s  case^  1  Haw. 
c.  36.  s.  7. 

(h)  Thestat.  12Ann.  stat.  I. 
ch.  7.S.  1.  enacts,  that  any  per- 
son who  shall  feloniously  steal 
kay  money,  goods,  &c.  of  the 
value  of  forty  shillings  or  more, 
being  in  a  dwelling-house  or 
Nuthouse  thereunto  belongings 
Although  such  house  or  out* 
liouse  be  not  actually  broken 
by  such  offenders,  and  although 
th^  owner  of  such  goods,  or  any 
other  person  or  persons,  be  not 
in  sucn  house  or  outhouse,  or 
fhall  assist  or  aid  any  person 
to  commit  such  offence,  being 
convicted  or  attainted,  by  ver- 
dict or  confession,  &c.  shall 
be  absolutely  debarred  of  cler- 
gy* ^c. 


(t)  By  Stat.  10  Sell  Will  3. 
ch.  234  s.  1.  if  any  person  shall 
at  any  time  or  times^  by  night 
or  in  the  day-time,  in  any  shop, 
warehouse*,  coach-bouse,  or 
stable,  prwaUlyf  and  ftkmh 
ously  steal  any  goods,  wares, 
or  merchandizes,  being  of  the 
value  of  five  shillings  or  more, 
(although  such  shop,  &c  be 
iiot  broken  open,  &c.)  or  shall 
assist,  hire,  of  dqnimandt  any 
person  to  commit  such  o&nce, 
Acc.  he  shall  not  have  the  be- 
nefit of  clergy.  By  the  stat  I 
G.  4.  c.  117.  so  ihuch  of  the 
abqire  act  is  repealed  as  relates 
to  the  privately  and  felooidosly 
stealing  any  goods,  wares,  oi 
fnerchandizes  under  the  value 
of  151.  And,  by  the  secoad 
section  of  the  same  act,  any 
person  who  shall  privately  and 
leloniously.  steal  any  goodst 
wares,  or  merchandizes,  of  the 
value  of  51.  or  mbre^  being  under 
the  vulue  of  151.  in  any  shop^ 
wareKouse,  coach-houte,  or  sta- 


,  *  It  has  been  held  that  a  warcboufe,'  in  vfaich  gtxxb  are  depotitel  br 
extmrtatioD,  Ac.  and  not  for  f  ale,  is  not  within  the  mean^Dg  of  this  ict 
Howard's  case,  O.  B.  1751.  Post  77.  £ast.  P.  C.  64i.  Godfte>*s  out, 
Leach,  322. 

f  And,  therefore,  if  any  force  be  uscd,^  the  case  ts  not  wttbin  this  sd. 
I'oit  79.  East.  P.  C.  641.  Cartwiighf  s  case.  But  the  stat  3  &  4  W.  4  ». 
c.  9.  s.  1 .  extends  to  breaking  in.  .  , 

X  This  word  comprdicnds  those  who  invite,  procuie»  or  stir  up  any  other 
peison  to  do  the  foct    Post  196. 1  Hale,  666. 2  Haw.  c«  8d.  ft.  66. 6tf* 
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hk  (it)  of  obe  £.  F,  in  the  shop  of  him  the  iMiid  E*  F. 
then  and  there  being  found,  then  and  there  privately  and 
feloniously  did  steal,  take  and  cany  away,  and  against  the 
form  of  the  statute,  ice.  and  against  the  peace,  &c. 

.0'  * 

I 

107.  Indictment  for  stealing  in  the  dwelling-house  to  the 
amount  of  AO  shillings^  putting  the  owner  in  fear,  undei^ 
the  Stat.  'SiAW.^M.  c.  9.  s.  I.  {l)i 

[Commence  as  in  pr.  !•)    One  (Silver  taiikard  of  thd 


Ue,  or  who  shall  kid  or  assisi 
any  person  to  commit  such  of- 
rence,  shall  be  liable  to  trans- 
pdrtatioQ  for  life,  or  for  such 
term  not  less  than  seven  years 
as  the  court  before  whom^  &c. 
shall  adjudge,  or  if  the  said 
court  shall  think  fit  to  be  impri- 
soned only,  or  to  be  imprisoned 
and  kept  to  hard  labour  in  the 
Common  Gaol,  House  of  Correc- 
tion, or  Penitentiary  House  for 
any  term  not  exceeding  seven 
years. 

[h)  The  goods  stolen  must 
be  the  property  of  the  owner  of 
the  shop,  8cc,  otherwise  the  of- 
fender does  not  lose  his  clergy ; 
for  this  act  was  made  as  a  re- 
medy for  the  owners  of  the 
shops  to  preserve  their  goods 
for  sale,  &c.  See  Howard*s 
case.  Post*  77.  and  Stone*s 
oase.  Leach,  375. 

It  has  been  doubted  whether 


*  It  bu  been  doubted  whether  it  is  not  necessary  tbat  sptne  penon  in  the 
dwetting'-biouBe  should  be  put  in  fear.  East.  P.  C.  634.  in  analogy  to  Locd' 
Coke*s  construction  of  a  similar  clause  in  the  stat.  1  £.  6.  c  12. 

t  The  void  rohbing  implies  a  breaking.  East.  P.  C.  636.  1  Hale,  548*. 
Kel.  68.  69.;  but  under  this  branch  of  the  statute,  it  Is  not  necessary  to  al- 
lege a  robbefy  in  technical  words,  that  is,  with  violence  fiom  the  person  \ 
but  it  is  sufficient  to  oust  the  offender,  to  allege  a  breaking  of  the  house  and 
taking  goods  there,  such  a  person  being  therein.  1  Hale,  522.  2  Hale,  35'4. 
2  Haw.  c.  33.  s.  93.  The  breaking  must  be  such  as  would  amount  to  a  bur- 
glary, if  committed  in  the  night-time.  1  Qale,  523.  626. 2  Hale,  355. 357, 8. 
Fost.  108  And  the  same  rule  seems  to  prevail,  as  to  what  shall  be  deemed' 
a  dwelling-house.    East.  9,  C.  637. 


the  box-coat,  or  any  part  of  the 
clothes  of  a  coachman,  can  be 
considered  as  part  of  the  pnH 
per  or  usual  furniture  of  a  sta- 
ble, within  the  meaning  of  this 
act,  which  seems  only  to  in- 
clude bridles,  saddles,  horse- 
cloths, &c.  Fost.  78.  Sea's 
case.  Leach,  341. 

Money  is  not  within  the  act, 
the  words  being  •*  goods,  wares, 
or  merchandizes."  Fost.  79^ 
Mill's  case,  Leach,  294.  See 
also  Stone's  case,  supra. 

(/)  By  this  statute,  "  all  and 
every  person  or  persons  who* 
shall  rob  any  other  person,  or 
shall  feloniously  take  away  any 
goods  or  chattels  being  in  any 
dwelling-house,  the  owner  or 
any  other*  person  being  there^ 
in,  and  put  in  fear,  or  shall  robf' 
any  dwelling-house  in  the  day-^ 
time,  any  person  being  therein; 
or  shall  comfort,  aid,  abet. 
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• 

v^lu^  of  fifty  fm)  shillings^  of  the  goods  and  chattels  bf 
£.  F.  in  the  dwelling-house  of  E.  F.  there  situate,  then 
and  there  being  found,  feloniously  did  steal,  take,  and 
carry  away;  and  him  the  said  £•  1*.  then  and  there  be^ 
ing  in  the  said  dwellinG;-house,  did  then  and  there  put 
in  bodily  fear  (n)  of  his  life,  against  the  form  of  the  statute, 
&c,  and  against  the  peace,  &c.  . 

109*  Indictment  for  stealing  plate  out  of  the  chapel  he* 
longing  to  magdated  College,  in  Oxford^  againsl  ttu 
principal  and  the  accessories  before  the  fact  (o). 

« 

« 

{Commencement  as  in  pr.  1.)  About  the  hour  of  one 
in  the  night  of  the  same  day,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  city  and  county  aforesaid,  a  cer- 
tain chapel  and  mansion-house  of  God,  there  situate, 
called  Magdalen  College  Chapel,  feloniously  and  burg- 
lariously did  break  and  enter,  and  one  pair  of  silver  can- 
dlesticks gilt  with  gold,  of  the  value  of  seven  pounds; 
one  pair  of  mettle  candlesticks  gilt  with  gold.  Of  the  value 
of  three  pounds;  and  one  communion  silver  dish  gilt 
with  gold,  of  the  value  of  fifteen  pounds,  of  the  goods  and 
chattels  of  the  president  and  scholars  of  St  Mary  Mag- 
dalen College,  in  the  university  of  Oxford,  in  the  said 
chapel  and  mansion-house  then  dnd  th^re  being  found, 
feloniously  and  burglariously  did  steal,  take,  and  cany 
away,  against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity:  and  the  jurors  aforesaid,  upon  their 

*  • 

sist,  .counseU   hire,    or  com-         (m)  Unless  the  taking  amouot 

mand,  any  persdn  or  persons  to  a  rdbbery,  it  is  essential,  it 

to  cbmmit  any  of  the  said  of-  has  been  said,  that  the  value  of 

fences,  or  to  break  any  dwell-  the  goods  taken  should  exceed 
ing-house,  shop,  or  warehouse  <  one  shilling.  2  Hale,  532.  East 

thereunto  belonging,  or  there-  P.  C.  634. 
with  used  in  the  day-time,  and  (n)  It  is  essential  to  tfver, 

feloniously  take  away  any  mo-  that  the  person  in  the  dwelling- 

ney,  goods,  or  chattels,  of  the  house  was  put  in  fear  by  the 

vilue  of  55.  or  upwards,  therein  prisoner.      JL  v.   EtheriMton, 

being ;    although    no    person  and  Brook^  Leach,  771.    &sU 

shall  be  within  such  dwelling-  P.  C.  635. 
house,  shop,  or  warehouse,  be-         (o)  From  the  Crown  Citcvat 

ing  thereof  convicted   or    at*  Assistant,  p.  177. 
tainted,  &c.  shall  not  have  the 
benefit  of  clergy. 
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otth  ..afoi^esaid;  do  further  preaenti  that  T*  O.  late  of  the 

Kmh  afpiips^id,.  in  the  citv  and  county  aforesaid,  la- 
urer,  and  W.  M«  late  of  the  same,  labourer,  before  the 
tODiinitting  of  the  said  felouy.and  burglary  in  niithper 
itma  form  aforesaid,  to  wit*  oq  the  said  twenty  •  fourth  day 
of  jFebruaiy ,  in  the  year  aforesaid,  with  force  and  arms, 
^t  the  parish  aforesaid,  in  the  city  and  county  aforesaid, 
did  feloniously  and  maliciously  incite,  move,  procure, 
aid  and  abet,  counsel,  hire,,  and  command  the  said  M.  W. 
to  do  and  commit  the  said  felopy  and  burglary  in  man- 
ner and  form  aforesaid^  against  thts  form  of  the  statute  in 
such  case  made  and .  prt>videid;  and  against  the  peace  of 
our  said  lord  the  kinjf,  his  ci^wn  ^nd^dignityi.  (Cvm^ 
mencament  as  in  pr.  7.)  One  pair  of  silver  candlesticks 
gilt  with  gqldi  pf  the  value  of  seven  pounds;  one  pair  of 
metal  candlesticks  gilt  with  gold,  of  the  vnlue.ot  three 
pounds;  and  one  communion  silver  dish  gilt  with  gdld^ 
of  the  vaiiie  of  fifteen  pounds,  of  the  goods  and  chattels 
of  thie  said  president  and  scholars  pf  Saln(  Maiy  Magda- 
len College  aforesaid,  in  the  same  chapel  of  the  saiue  col- 
lege then  and  there  being  found,  then  and. there  feloni- 
ously and  saerilegiously  did  steal,  take,  and  carry  away» 
against  the  form,  &c.  and  against  the  peace,  &c. ;  and 
the  jurors  aforesaid,  upon  their  path  atpresaid,  do  fur- 
ther present.  That,  ("charging  'l\  Q.  and  W.  M.  as  acces^ 
sories  before  the  fact  to  the  felony  and  sacrilege.  J  f'Srd 
eoUnL  commencement  as  in  pn  7.)  about  the  hour  of  one 
in  the.  night  of  the  same  day,  with  force  and  arms«  at 
Magdalen  College,  in  the  city  and  county  aforesaid,,  a 
certain  chapel  and  mansion-house  of  God,  there  pituate^ 
called  Magdalen  College  Chapel,  feloniously  and  .burgla- 
riously did  break  and  enter,  and  one  pairi  &c.  {h^re  set 
out  the  goods  as  before^  of  the  goods  and  chattels  of  the 
president  and  scholars  of  St  Mary  Magdalen  College 
i^foresaid,  in  the  said  chapel  and  mansion*house  then  arid 
there  being  found,  feloniously  and  burglariously  did 
steal,  take,  and  carry  away,  against  the  peace  of  our  said 
lord  the  king,  his  cibwta  and  dignilvi  and  the  jurbrs 
aforesaid,  &c.  charging  7'.  G.  and  IV.  M.  as  dcc'esiories 
before  4he  fact  to  the  felony  and  hhrgl&ry.  (4l/i  county 
commencement  as  in  pr.  7.)  at  MajiJfdalen  College  afohe- 
mW,  in  the  city  and  cdunty  aforesaid,  one  pair,  &c.  [hert 
tiet  out  the  goods  as  before)  of  the  goods  and  cliatteW  df 
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the  president  and  scholars  of  Magdalen  C6lk|[e  tSat^ 

said,  in  the  same  chapel  of  the  same  collie  Iben  and 

there  bein«:  found,  then  and  there  feloniously  and  sacri- 

legioQsly  did   steal,   take,  and  cany  away,  against  the 

form  ot  the  statute,  &c.  and  against  the  peace,  &c.  and 

the  jurors  aforesaid,  &c.  charging  T.  G.  and  W.  M.aiae' 

cessories^  before  the  fact,  to  the  last-mentioned  fetomf  ani 

sacrilege.    (5th  count,  commencement  as  in  pr.  T.)  about 

the  hour  of  one  in  the  night  of  the  same  day,  with  force 

and  arms,  at  Magdalen  College  aforesaid,  in  the  unifeN 

sity  of  Oxford  aforesaid,  in  the  county  aforesaid,  a  ceN 

tain  chapel  and  mansion  of  God,  there  situate,  called 

Magdalen  College  Chapel,  feloniously  and  burglariously 

did  break  and  enter,  and  one  pair,  ftc  [here  set  out  the 

goods  as  before)  of  the  goods  and  chattels  of  the  said 

president  and  scholars  of  Magdalen  College  aforesaid,  in 

the  said  chapel  and  mansion-house  then  and  there  beii$ 

found,  feloniously  and  burglariously  did  steal,  take,  and 

carry  away,  against  the  peace,  &c.  and  the  jurors  afore' 

said,  &c.  charging  T.  6.  and  W.  M.  as  accessories  befort 

the  fact,  to  the  lasU-mentioned  felony  and  burglary.    {(Hk 

count,  commencement  as  in  pr.  70  at  Magdalen  Coll^ 

aforesaid,  in  the  university  of  Oxford  aforesaid,  in  de 

county  aforesaid,  one  pair.  &c.  (here  set  out  the  goods  at 

before]  of  the  goods  and  chattels  of  the  said  president  anl 

scholars  of  Magdalen  CoU^e  aforesaid,  in  the  samecbapel 

of  the  same  college  then  and  there  beinff  found,  then  and 

there  feloniously  and  sacrilegiously  dia  steal,  take,  and 

carry  away,  against  the  form  of  the  statute,  &c.  and  against 

the  peace,  &;c«    And  the  jurors  aforesaid,  &a  fthargisg 

T.  G.  and  W.  M.  as  accessories  before  the  fact  to  the  last- 

mentioned  felony  and  sacrilege.  J 

109.  Indictment  of  felony  for  sacrilege,  in  stealing  goods 

out  of  ia  church. 

,  (Commencement  as  in  pr.  1.)  One  silver  cuj),  of  the 
value  of  six  pounds,  of  the  goods  and  chattels  of  tbe  p^ 
rishioners  of  the  said  parish  (in  the  custody  of  W.  T.  aad 
D.  E.  then  churchwardens  of  the  same  parish),  in  ^ 
church  of  the  parish  aforesaid  then  and  there  being  found, 
then  and  there  feloniously  and  sacrilegiously  did  sted; 
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take,  and  cany  away,  againat  the  fonn  of  the  atatuta,  &c< 
(p)  and  against  the  peace,  &c.  ^ 


110.  Indietmenifw  stealing  from  the  pelfBO^ 

• 

.  {Coinmeucement  as  in  pr.  92.  to  the^.)  Of  the  gbbdl 
and  chattels  of  E.  F.  from  the  person  of  the  said  B.  P. 
then  and  there  fetoniouslv'did  steal,  take;  and  carry  away^ 
against  the  form,  &c.  and  against  the  peace,  &c.  [q]^ 

111.  Indictment  of  felony  for  robbery  from  tlie  person. 
(Cornminccmeni  as  in  pr.  1.)    In  tlie  king*s  highway 


,  (p)  The  felonipus  taking  of 
gcxJds  out  of  any  ptirish  church, 
or  other  church  or  tihapel,  is 
ousted  of  cleigy  as  to  the  prin- 
cijpai  hy  atat.  23  Hen.  8.  cL  1. 
e.  3.  25  Hen.  8.  ph.  3.  s.  2. 
ind,  I^tly,  by  1  £^.  6.  ch.  12. 

8.10. 

And  by  the  stat.  of  23  Hen. 
8.  the  accessory  before,  if 
found  guilty  by  verdict  or  con- 
fession, was  ousted  of  clergy, 
but  that  Stat,  is  repealed  by  tne 
Stat  I.  Edw.  6.  as  to  all  acces* 

»ria-     ...       ^ 
The  Stat  of  4  $:  5  Ph.  &  M. 

I  ■ 

c.  4.  does  not  extend  to  the 
case  of  sacrilege;  for.  it  takes 
away  cleigy  from  an  accessory 
before  the  fact  to  robl^ry  in 
^y  dwelling-house,  ^c.  aiod 
does  not  mention  robbing  oiT 
cburdiea  and  chapelis ;  but  if 
robbing  a  church,  &c.  should 
be  attended  wi^h  hurdary, 
then  clergy  would  be  excluded 
from  the  accessories  before,  by 
Stat.  3  &  4  Will,  k  Maiy,  ch.  9. 
i.  1.  2  Hale,  366. 
,  (q)  By  the  stat.  48  G.  3. 
ci.  129.  s.  ?•  it  is  enacted,  that 


11 


eyery  person  who  shall,  ^t  any 
time, or  in  any  place  whatever, 
feloniously  steal,  take,  and 
carry  away  any  money,  goods^ 
or  chattels,  from  the  person  of 
any  o^her,  whether  privily, 
without  bis  knowledge  or  not, 
but  without  such  force,  or  put- 
ting in  fear  as  is  suificiexit  to 
constitute  the  crime  of  robbery, 
or  who  shall  be  present  aiding 
and  abetting  therein,  shall  be 
liable  to  be  transported  beyondi 
the  seas  for  life,  or  for  sqcli 
term  not  less  than  seven  year? 
as  the  judge  or  court,  before 
whom  any  such  person  shall  be 
convicted,  .shall  adjudee;  or 
shall  be  liable,  in  case tnesaid 
judge  or  court  shall  think  fit, 
to  w.  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  h^ird 
labour  in  the  common  ^ol* 
house  of  correction  or  peniten- 
tiary house  for  any  term  not 
exceeding  three  years. 

By, the  .first  section  of  thi* 
act,  the  stat.  8  Eliz.  c..  4.  which 
tak€^  away  the  benefit  of  cler- 
gy, in  case  of  stealing  privately 
from  the  person,  is  repealed'. 


/ 
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(r)  there,  in  and  upon  one  K  F.  there  being(«)  feltmU 
ously  did  make  an  assault,  and  him  the  said  E.F*  in  bodily 
/ear  (<)  and  danger  of  his  life,  in  the  highway  aforesaid, 
then  and  there  feloniously  did  put,  and  one  gold  watch, 
of  the  value  of  eighteen  pounds  (insert  ail  the  goods 
taken  J  of  the  goods  and  chattels  of  the  said  E.  F.  from 
the  person  (Of  and  against  the  will  (0»  of  the  said  R  F. 
ffi  the  highway  aforesaid,  then  and  there  feloniously  and 
(I)  violently  did  steal,  take,  and  cany  away,  against  the 
peace,  &c. 


112.  Indictment  for  steeUtng- linen  from  a  hUacUng-'eh^ 

[Commencetnent  as  in  pr.  1.)  Thirty  yards  of  liden 
cloth,  of  the  value  of  thirty  shillings,  of  the  goods  and 
chattels  of  C.  D.  of  the  parish  aforesaid,  in  the  couotjr 
aforesaid,  whitster,  then  and  there  being  laid,  placed^  and 
exposed  to  be  bleached  and  whitened,  in  a  certain  field 


(r)  Benefit  of  clergy  is  taken 
away  from  those  who  shall  rob 
anv  person,  or  shall  comfort, 
aid,  abet,  assist,  eounsel,  hire, 
or  command,    any  person  or 
persons  to  commit  such  offence. 
By  the  stat.  3  W.  &  M.  c.  9. 
s.  1.  and  since  the  statute  is 
general,  and  is  not  confined  to 
a  robbery  in  or  near  the  high- 
way, as  the  Stat.  1  £.  6.  c.  12. 
is,  it  seems  better  to  omh  any 
special  description  of  the  place, 
though   a    variance    from    it 
would  not  be  fatal.    See  War- 
dle*s  case.  East.  P.  C.  785. 
Ri  v»  SwnmerSf  ib.      iZ.  v. 
Damfofd  and  NewtoUf  ib.  and 
see  pk  188. 

(a)  It  is  essential  to  aver, 
that  the  assault  was  feloniously 
made,  see  p.  90. 

(e)  It  is  essential  to  aver, 
that  the  property  was  taken 
with  violence  from  the  person, 
and  against  the  will  of  the  party . 
Post.  128.  1  Hale,  534.  Leach, 


229.  The  allegation  that  the 
party  was  nut  in  feiir  i*  of  mo- 
dem introauction  :  and  in  Bo^ 
nally*s  case,  Leacb,  229.  itiis 
observed  by  the  judges,  thai 
no  technical  description  wtb 
necessary,  provided  it  ap- 
peared on  the  whole,  that  the 
offence  had  been  committed 
with  violence,  dnd  against  the 
will  of  the  party.  And  in 
Smith's  case.  East.  P.  C.  783. 
the  prisoner  was  chaiged  wiA 
assaulting  the  prosecutor  fn» 
force  and  arms,  and  pntting 
him  in  corporal  fear,  aid  tak- 
ing a  Sum  of  money  from  his 
person,  against  his  will;  it  was 
objected,  that  the  taking  ot^ht 
tp  have  been  alleged  to  hare 
been  done  violently f  but  all  the 
judges  agreed,  that  a  ^^^ 
was  sufficiently  described,  and 
that  Lord  Hale  (1  Hale,  534.) 
was  inaccurate  in  his  capK** 


sion. 
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aod  ground  of  the  said  C.  D.  situate,  lying,  and  being  in 
the  parish  aforesaid,  in  the  county  aforesaid,  then  and 
there  made  use  (u)  of  by  the  said  C.  D.  for  the  bleaching 
and  whitening  of  the  same  linen-^cloth,  then  and  there 
being  found,  then  and  there  in  the  same  field  and  ground 
feloniously  did  steal,  take,  and  carry  away,  against  the 
form  pf  th^  statute,  &c.  and  against  the  peace,  &c. 

113.  Indictment  for  stealing  woolUn  cloth  from  the  tenters. 

On,  &G«  with  force  and  arms,  in  the  night  of  the  same 
day,  to  wit,  about  the  hour  of  twelve  of  the  night,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  ten  yards 
of  woollen  cloth  called  booking,  of  the  value  of  ten  shil- 
lings, of  the  goods  and  chattels  of  J.  B.  (the  same  cloth 
then  and  there  being  put  and  being  on  tenters  for  the 
drying  thereof,)  feloniously  did  cut,  steal,  take,  and  carry 
away,  from  the  said  tenters,  against  the  form  of  the  sta- 


(«)  Thestat  51G.3.  0.41. 
enacts,  that  every  person,  who 
shall  feloniously  steal  any  li- 
nen, fustian,  calico,  cotton- 
cloth,  or  cloth  worked,  woven, 
or  made  of  any  cotton,  or  linen 
yam  mixed,  or  any  thread  H^ 
sen,  or  cotton-yam  linen,  or 
cotton  tape,  incle,  filleting, 
laces,  or  any  other  linen,  fus- 
tian, or  cotton  eoods  or  wares, 
whatsoever,  laid,  placed,  or 
exposed  to  be  printed,  whit- 
ened, bowked,  bleached,  or 
dried  in  any  whitening  or 
bleaching  croft,  lands,  fields, 
or  grounds,  bowking-house, 
drying-hoose,  printing-house, 
or  otner  building,  ground,  or 
place  made  use  of  by  any  ca- 
lico-printer, whitster,  crofter, 
bowker,  or  bleacher,  for 
printing,  whitening,  bowking, 
oleaching,  or  drying:  of  the 
san^e,  to  the  value  of  10  shil- 
lings ;  or  who  shall  aid  or  as- 


sist, or  wilfully  or  maliciously 
hire  or  procure  any  other  per- 
son or  persons  to  commit  any 
such  offence ;  or  who  shall  buy 
or  receive  any  such  goods  or 
wares  so  stolen,  knowing  the 
same  to  be  stolen  as  aforesaid, 
being  lawfully  convicted  there- 
of, shall  be  liable  to  be  trans- 
ported beyond  the  seas  for  life, 
or  for  such  term  not  less  than 
seven  years  as  the  judge,  be- 
fore whom  any  such  person 
shall  be  convicted,  shall  ad- 
judge; or  shall  be  liable,  in 
case  the  said  judge  shall  think 
fit,  to  be  imprisoned  and  kept 
to  hard  lahouir,  in  the  common 
gaol-house  of  correction,  or  pe- 
nitentiary-house, for  any  terra 
not  exceeding  seven  years. 

By  the  first  section  of  this 
statute,  the  I8th  G.  2.  c.  27, 
which  takes  away  clergy  fronj 
such  an  offender,  is  repealed. 


4to 
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tute,  &C.9  aad  against  tbe  peace,  &c.  (ar),    fAdd  a  coi«l 
/or  simph  lardny.J 


114.  Indictment  for  stealing  from  a  ship  wrecked^ 

That  on,  &c.  a  cer^in  ship,  called  Tbe  Nymph,  tbe 
property  of  a  person  or  person  to  the  jurors  unknowD, 

was  stranded  at  the  parish  of * — ^,  in  the  county  of 

~— — ,  and*  that  C.  D.  lite  oj|^  &c.  labourer,  oo,  kcl 
with  force  and  arms,  at,  &c.  wilfuHY  and  feionioosly 
did  plunder,  steal,  take,  cariV  away^  anil  destroy,  one 
cask  of  rum,  of  tbe  yalue  of  twenty  pounds,  thea  and 
there  being  certain  goods  and  oiercbandizes,  the  pro- 
perty of  a  person  or  persons  to  the  jurors  aforesaid  as  yei 
unknown,  from  and  belonging  to  the  said  ship,  so  then 
and  there  being  stranded  as  Aforesaid,  against  the  form  of 
the  statute,  l^c.  and  against  the  peace,  &c.  {y). 

I  •  •  '  '  •  t 


fc)  By  Stat.  22  Can  2.  c.  5« 
$•  3.  any  person  or  persons 
who  shall  be  indicted  for  felo- 
niously cutting  and  taking, 
stealing  or  carrying  away,  of 
any  cloth  or  other  woollen  ma« 
fimactures  from  the  rack  or 
tenter  in  the  night-time,  and 
thereupon  found  guilty  by  ver* 
diet,  &c*  oust  of  clergy. 

fiy  s.  4«  the  judges  may  re- 
pricTe  and  transport  them,  &c. 
By  staU  15  Geo.  2.  c.  27. 
8.  1.  in  case  any  clc^h  or  wool- 
len goods  remaining  upon  the 
rack  or  tenters,  or  any  woollen 
yam  or  wool' left  out  to  dry,' 
shall  be  stolen  or  taken  awa^ 
in  the  night  time,  it  shall  he 
lawful  for  a  justice  of  the 
l^eace  to  issue  his  warrant  to 
search  the  houses  bf  suspected 
persons ;  and  if  any  such  pro- 
perty be  found  in  their  cus« 
tody,  they  are  to  be  taken  be- 
fore some  justice,  to  whom  tbey 
must  give    a  satisfactory  ac- 


count, by  evidence,  respecting 
their  right  to  the  possession  of 
the  same;  and  on  de&nH 
thereof,  they  shall  be  deemed 
conYicted,  &c.  and  forfeit  be- 
Ue  value  to  the  owner,  &c. 

The  third  offence  is  felony, 
punishable  by  transportation 
for  seven  years ;  ana  if  tbej 
return,  they  .  are  ousted  of 
cleTE^ 

S.  3.  ".  Provided,  that  this 
act  shall  not  extend  to  alter  or 
repeal  any  law  now  in  force  for 
the  punishment  of  anypenon 
or  persons  Stealing  or  receiv- 
ing such  cloth,  woollen  goodsi 
woollen  yarn,  o^  wool,  except 
in  such  cases  "where  the  prow 
is  laid  upon  the  offender  or  of- 
fenders as  aforesaid ;  any  thing 
herein  contained  to  the  cootiwy 
notwithstanding/* 

(y)  By  26  Geo.  2.  c.  19. «.  i« 
if  any  person  shall  plunder, 
steal,  take  away,  or  destroy 
any  goods  or  mefchandiiei  ^^ 
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1 15.  Indictment  for  stealing  to  the  value  offortif  thillingi  in  a  Aip 

on  Q  ruwignhU  river  [t]. 

After  the  atoner^s  name  in  pr.  92,  insert  the  words,  "  in  a 
certain  ship,  called  The  Njrmph,  upon  the  navigable  (a) 
river  Thames,"  and  conclude  as  in  the  same  precedent. 

116.  Indictment  for  stealing  lead  fixed  to  a  dwelling-hotisem 
{Comm.  as  in  pr.  1.)    Sixty  pounds  weight  of  lead,  of 


other  effects,  from  or  belong- 
ing to  any  ship  or  vessel  which 
shall  be  in  distress,  or  which 
shall  be  wrecked,  ]ost»  strand- 
ed, or  cast  on  shore,  in  any 
part  of  his  maje^'^'s  dominions, 
or  any  of  the  furniture,  &c.  or 
part  of  such  ship  or  vessel,  or 
shall  beat  or  wound,  with  in- 
tent to  kill  or  destroy,  or  shall 
otherwise  wilfully  obstruct  the 
escape  of  any  person  endea- 
vouring to  save  his  life  from 
such  ship  or  vessel,  or  the 
wreck  thereof;  or  if  any  per- 
son or  persons  shall  put  out  any 
false  light  or  lights,  with  in- 
tention to  bring  any  ship  or 
vessel  into  danger;  then  such 
person  or  persons  so  offend- 
ing shall  be  deemed  guilty 
of  felony  without  benefit  of 
clergy. 

And  by  s.  2.  when  goods  or 
effects  of  small  value  shall  be 
stranded,  lost,  or  cast  on  shore, 
and  shall  he  stolen  without  cir- 
cumstances of  cruelty,  outrage. 


or  violence,  the  offender  may 
be  prosecuted  and  punished  as 
for  petit  larciny. 

(z)  To  steal  any  goods  *, 
wares,  or  merchandizes,  of  the 
value  of  40  shillings,  in  any 
ship,  barge,  lighter,  boat,  or 
other  vessel  or  craft,  upon  any 
navigable  river,  or  in  any  port 
of  entry  or  discharge,  or  any 
creek  belonging  to  any  naviga- 
ble river,  &c.  or  upon  any 
wharf  or  quay  adjacent  to  any 
navigable  river,  &c.  or  to  be 
present  aiding  and  assisting, 
&c.  is  an  offence  excluded  from 
clergy  by  the  stat.  24  G.  2. 
c.  45. 

(a)  An  averment  that  the 
offence  was  committed  on  the 
'navigable  river  Thames  is  not 
satisfied  by  evidence,  that  it 
was  committed  on  the  banks  of 
one  of  its  creeks;  for  though 
the  offence  is  within  the  act, 
it  should  be  described  in  the 
appropriate  words  of  the  act. 
Leach,  35. 


*  The  statute  is  oonfioed'to  such  goods  or  merchaodixes  as  are  nMinUj 
lodged  in  ships,  or  on  wharfs  or  quays.  A  defendant,  who  stole  a  quantity  of 
coin,  though  great  part^^f  it  was  foreign,  and  not  current  by  proclamatiou, 
but  commonly  current,  was  held  not  to  be  within  the  act  R.  v.  Orimpt, 
Fost.  78.    East.P.  C.  647.    Leigh's  case,  I^each,  92. 
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tbe  value  of  four  sbiUlDgs,  belonging  to  C.  D.  and  then  and 
tbere  fixed  to  the  dwelling-bouse  of  the  said  C.  D.  from 
tbe  said  dwelling-bouse  tben  and  tbere  did  feloniously  rip» 
steal,  take^  and  carry  away,  against  tbe  form  of  tbe  statute, 
&c.  and  against  tbe  peace,  &a  (6). 


[h)  The  ripping,  taking,  and 
carrying  away  lead,  or  any 
other  thing  fixed  to  a  freehold, 
was  formerly  bnt  a  miademea- 
nor ;  but  now,  by  stat.  4  Geo. 
2.  c.  32.  to  steal,  rip,  cut,  or 
break,  with  intent  to  steal,  any 
lead,  iron  bar,  iron  ^te,  iron 
palisado,  or  iron  rail  whatso- 
ever, fixed  to  any  dwelling- 
house,  out-house,  coach-house, 
stable,  or  other  huildmg  used  or 
occupied  with  such  dwelling- 
house,  or  thereunto  belonging, 
or  to  any  other  building  what- 
soever, or  fixed  in  any  garden, 
orchard,  court-yard,  fence,  or 
outlet,  belonging  to  any  dwell- 
ing-house or  other  building,  is 
felony;  and  every  such  felon 
shall  be  subject  to  the  like 
pains  and  penalties,  as  in  case 
of  felony ;  and  the  court,  be- 
fore whom  such  person,  &c. 
shaH  be  tried,  shall  have  power 
to  transport  such  felon  for  seven 
years.  And  so  it  is  in  the  aid- 
ers, abettors,  and  assisters,  and 
such  as  shall  buy  or  receive 
such  lead  or  iron,  knowing  the 
same  to  be  stolen. 

Principals  to  be  transported 
for  seven  years.  Accessories 
to  have  the  like  punishment. 

The  indictment  must  con- 
clude agaif^t  tfie  form  o/-  the 
statute^  being  a  felony  created 
by  it.     See  p.  228. 

The  Stat.  21  G.  3.  c.  68. 
extends  the  provisions  of  this 


act,  and  enacts,  that  those  who 
steal,  rip,  cut,  break,  or  remove 
with  intent  to  steal,  any  cop- 
per, brass,  bell-metal,  utensils 
or  fixture,  being  fixed  to  any 
dwelling-house,  8cc.  or  any  iron 
rails  or  fencing,  set  up  or  fixed 
in  any  square,  court,  or  other 
place,  such  person  having  no 
title  or  claim  of  title  thereto, 
shall  be  deemed  and  construed 
to  be  guilty  of  felony.  The 
punishment — ^to  be  transported 
for  seven  years,  or  to  be  kept 
and  detained  in  prison  and  kept 
to  hard  labour  for  any  time  not 
exceeding  three  years,  nor  less 
than  one  year,  and  within  that 
time,  if  the  court  shall  think  fit, 
to  be  publicly  whipped,  not 
more  than  three  times. 

Those  aiding,  abetting,  or 
assisting,  in  such  offence,  to  be 
subject  to  the  like  punishment. 
Receivers  to  be  suDJect  to  the 
same  punishment  as  if  they  had 
stolen  the  same,  although  the 
principal  felon  or  felons  has 
not  or  have  not  been  con- 
victed. 

A  church  is  a  building  within 
the  meaning  of  the  stat.  4  G.  2. 
c.  32.  R.  V.  Parker  and  Easif* 
Suffolk  Summ.  Ass.  June,  1 782. 
East.  P.  C.  592.  and  R.  v. 
Hickman  and  Dyer^  Leach,  358. 
East.  P.  C.  593.  For  the  de- 
scription of  the  property  in 
such  case,  see  p..  202. 

In  I>avis*s  case,  East.  P.  C. 


ht^^ctmtnU-»Larcm^t  jfe. 


4Yft 


117.  Against  Ae  receiver* 

And  the  jurors  aforesaid »  upon  their  oath  afcgresaidji  do 
further  present.  That  £•  F.  late  of,  labourer,  afterwards, 
to  wit,  on,  &c.  ^tf  &c,  the  said  sixty  pounds  weight  of 
lesid,  'so  as  aforesaid  feloniously  stolen,  feloniousl}^  did 
receive  and  have,  (be  the  §aid  £•  F.  then  and  there  well 
knowing  the  said  sixty  pounds  weight  of  lead  to  have  been 
feloniously  stolen),  {igainst  the  f9nq  ^f  the  statute,  &c.  and 
against  the  peace^  &c.  [c). 


593.  the  indictment  chared 
the  defendant  with  stealing 
iron  rails,  fixed  to  a  tomb  in  a 
chuTch*yard,  belonging  to  a 
certain  building  called  Isling« 
ton  Church.  It  appeared  that 
the  tomb  was  not  connected  by 
any  building  with  the  church, 
and  it  was  holden  that  t1ie  case 
was  not  within  the  statute ;  'but 
qii.  whether  this  case  is  not 
within  the  stat  21  G.  3.  c  67. 
supra,  which  contains  the  words 
"  iron  rails  set  up  or  fixed  in 
any  court  or  other  place," 
'  In  Senior's  case,  iieach,  559. 
East.  P.  C.  593.  it  was  holden, 
that  a  window  casement,  made 
of  wire,  lead»  and  glass,  was 
not  within  these  statutes. 

Where  the  value  of  the  pro- 
perty, under  the  4th  of  G.  2. 
does  not  exceed  one  shilling, 
judgment  of  whipping  may  be 
given,'  as  in  case  of  petit  lar- 
ciny,  East.  P.  C.  594.  And  if 
the  value  exceed  one  shilling, 
jud^entof  imprisonment  may 
be  given,  Munday's  case,  Leach, 
691.  East.  P.  C.  594. 


{c)  See  note  (bj,  p.  478. 

By  25  Geo.  2.  c.  10.  per- 
sons entering  mines  of  otack 
lead  with  intent  to  steal,  or  who 
shall  from  thence  «te^  ^ny 
hlack  leadf  &c.  and  their  ^ders 
and  abettors,  are  to  be  deemed 
felons;  and  may,  upon  con-*' 
viction,  be  committed  to  pri- 
son for  a  year,  and  publicly 
whipt,  or  transported  for  seven 
years;  and  tne  receivers  of 
such  leadf  &c.  knowing  the 
same  to  have  been  stolen,  shall, 
upon  conviction,  suffer  the  same 
pains  and  penalties  as  are  in* 
ilipted  upon  persons  receiving 
any.  stolen  goods  or  chattels. 
And  by  the  same  statute  it  is 
also  epacted,  that  if  the  prin« 
cipals  or  their  aiders,  so  com- 
mitted  or  transported,  shall 
voluntarily  escape  or  break  pri- 
son, or  return  from  transporta* 
tion  before,  &c  they  shall,  up- 
on conviction,  suffer  deatO;^ 
without  benefit  of  clergy.         - 


V    W 


49».  Pj|icso«irTi,  ^ 


1 18*  fndietment  against  several  persons,  for  piraticaUy  taking,  end 
earryina  away  a  shiv, ,  with  its  tackle,  ^Cm  and  certain  good^  of| 
board  Ae  same  (d).'  '     ' 

Admiralty  (e)  of  England.    With  foioe  and  amt,  upoi^ 
the  high  sios  (f),  in  a  certain  place,  distant  about  tex\ 
leagues  from  Cutshe^n,  in  the  East  Indies,  and  within  the 
jurisdiction  (/)  of  the  Admiralty  of  England,  did  pirati' 
cally  and  feloniously  (/)  set  upon,  board,  break,  and  en* 
ter  a  certain  merchant  ship,  called  The  Quedagh  Mer- 
chant, then  being  a  ship  qf  certain  persons  (to  the  juron 
aforesaid  as  yet  unknown),  and  then  and  there  piraticalljf 
and   feloniously   did   aasault   certain   mariners    (whose 
names  to  the  jurors  afore^id  are  also  unknown)  in  the 
same  ship,  and  in  the  peace  of  God  and  our  said  sove- 
reifi;n  lord  the  king  then  and  there  being,  and  did  thea 
and  there,  upon  th^  high  sea  aforesaid,  in  the  place  afore- 
said, and  within  the  jurisdiction  aforesaid,  piratically  and 
feloniously  put  the  said  mariners  (to  the  jurors  aforesaid 
as  yet  unknown),  so  being  in  the  same  ship,  in  great  bo* 
dily  fear  and  danger  of  their  lives;  and  the  said  mer- 
chant ship,  called  The  Quedagh  Merchant,  and  the  ap- 
parel and  tackle  of  the  same  snip,  of  the  value  of  four 
Hundred  pounds,  of  lawful  money  of  Great  Britain,  to- 
gether with  seventy  chests  of  opium,  of  the  value  of  four- 
teen hundred  pounds,  of  like  lawful  money,  then  being 
in  and  on  board  the  same  ship,  of  the  goods  and  cbat^ 
tels  of  certain  persons  (to  the  jurors  aforesaid  as  yet  un- 
known), and  then  and  there,  upon  the  high  sea  aforesaid, 
in  the  place  aforesaid,  and  within  the  jurisdiction  afore- 
aaid,  being  under  the  care  and  custody,  and  in  the  pos^ 
session  of  the  said  mariners,  (to  the  jurors  aforesaid  as  yet 
unknown,)  they  the  said  William  Kidd,  &c.  (the  names 
•f  all  the  pirates)  with  force  and  arms,  from  the  care,  cus- 
tody, and  ]>osse8sion  of  the  said  mariners  (to  the  jurors 
aforesaid  as  yet  unknown)  then  and  there,  to  wit,  upoir 
the  high  sea  aforesaid,  in  the  place  aforesaid,  and  witbii\ 

• 

(d)  This  was  the  indictment         (f)  These  averments  are  es- 

used  gainst  Kidd  and  others,  sential,  see  p.  20.  78.     1  11«^- 

5  St.  fr.  287.  c.  37.  s.  6.  10.     East.  P.  C. 

'   (e)  As  to  the  trial,  sec  p.  16.  805.    3  Ins.  112. 


InfUetmenUr^Acce^Mcies. 
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the  jurisdiction  aforesaid,  piratically,  feloniously,  and 
against  the  will  of  the  said  last-mentioned  mariners,  did 
steal,  take,  and  run  away  with,  against  the  peace  of  our 
^d  lord  the  king,  his  crown  and  dignity  [g). 

» 

119*  Indictment  against  an  accessory^  before  the  fact,  to  a 

felony, 

4f^er  charging  the  principal  felorj^^  proceed  thus^  And 
|he  jurors  aforesaid,  upon  tlieir  oath  ajforesaid^  do  further 
present,  that  L.^  M.  late  of,  &c.  labourer,  before  the  com- 
mitiing  the  said  felony  and  murder,  (or  burglary,  &c.  as^ 
.  the  case  w,)  in  form  aforesaid,  to  wit,  on,  &c.  with  force 
and  arms,  at,  &^c.  did  feloniously  and  maliciously  incite^ 
move,  procure,  aid,  counsel,  hire«  and  pommand  {h)  the  said 
A.  B.  to  do  and  commit  the  said  felony  and   ■  in 

manner  and  form  aforesaid,  against  the  peace,  &c«  (f). 


120.  Indictment  against^  an  accessory  for  receiving  the  principal 

felon. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid^  do 

further  present,  that  L.  M.  late  of,  &c.  labourer,  well 

^knowing  the  said  A.  B.  to  have  done  and  committed  the 

pid  felony  and  burglary  [according  to  the  fact)  in  form 


ig)  By  the  st.  32  G.  2.  c.  25. 
s.  20.  a  session  of  oyer  and  ter- 
miner fuul  gaol  delivery  for  the 
trial  of  offences  committed  up- 
on the  high  seas,  within  the 
jurisdiction  of  the  admiralty  of 
England,  shall  he  holden 
twice  at  least  in  every  year, 
viz.  in  March  and  October,  at 
the  Old  Bailey,  except  wh^n 
sessions  of  oyer  and  terminer 
^d  gaol  delivery  for  London 
and  Middlesex,  shall  he  there 
holden,  or  in  such  other  places 
in  England  as  the  lord  high 
adminu,  &c.  shall,  in  writing 
under  his  hand  directed  to  the 


judge  of  the  court  of  admiralty, 
appoint. 

In  prosecutions  of  this  na- 
ture, the  indictment  is  first 
found  by  a  grand  jury  of  twelve 
men,  and  afterwarcu  tried  by 
another  jury,  as  at  common 
law.  4  BK  Com.  269.  3  Ins. 
114.  East*  P.  C.  812.  See  the 
Stat.  28  H.  8.  c.  15.  and  the 
statutes  dependent  upoir  it,  p. 
16,  \7, 18. 

(A)  Vide  supra,  p.  140, 14], 
142.  and  pr.  27. 

(i)  For  the  Evidence,  see 
Starkie*s  L.  Ev.  vol.  ii.  tit.  Ac- 
cessory. 
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aforesaid,  afterwards,  to  wit,  on,  &c.  with  force  and  zm\ 
at,  &C.  him  the  said  A.  B.  did  feloniously  receive,  har^^ 
|)our,  and  maintain,  against  the  peace,  &c. 

121.  IndiUment  against  an  accessory  for  recmmg   stolen 

floods  (k). 

And  the  jurors  aforesaid,  upoif  their  oath  aforesaid,  do 
further  present,  that  L.  M.  late  of,  &c.  labourer,  after- 
wards, to  wit,  on,  &c«  with  force  and  arms,  at,  &c.*  oo^ 
silver  watch,  one  gold  rinff,  &c.  (/)  being  parcel  of  the 
goods  and  chattels  so  as  aforesaid  feloniously  and  bur|[«- 
lariously  stolen,  taken,  and  carried  away,  feloniously  did 
receive  and  have  (he  the  said  L.  M.  then  and  there  liirdl 
knowing  the  same  goods  and  chattels  last  mentioned  to 
have  been  feloniously  and  burglariously  stolen,  taken, 
and  carried  away,)  against  the  form  (m),  &c.  and  against 
the  peace,  &c. 

)22»  Indictment  against  an  accessory  for  receiving  goods  u 
one  county^  the  principt^  heaving  teen  convicted  in  anotlur 
county  (n). 

Middlesex.  The  jurors  for  our  lo^  the  kine  upoa 
their  oath  present,  that  at  the  deliveiy  of  the  gaol  of  our 
lord  the  king  of  his  county  of  Surrey,  holden  at  King- 
ston upon  Thames,  in  and  for  the  county  aforesaid,  on, 
&c.  before  William  earl  of  Mansfield,  lord  chief  Justice 
of  our  lord  the  king,  assigned  to  bold  pleas  in  the  court 

{k)   For  the  Evidence,  see  tion, — as  if  the  principal  be 

Starkie't  L^£^  yoL  ii.  tit,  Lar-  charged  with    stealing  a  live 

ciny.  sheep,  and  the  defendaut  with 

(/)  If  he  T^Qeived  the  whole  receiving  20  lb.  of  mutton,  put 

of  the  good^  allege^  to  have  of  the  goods  stolen.     0)well 

been  stolen,  n\exely  insert  **the  and  Green's  case,  East.  Pt^* 

said  ^oods  and  chattels.'*     The  381.  and  see  tit,  Surplusag«i 

description  of  the  property  al-  p.  248. 
leged   to  be  received,  should         (m)  3  W.  and  M,  c.  9.  «•  ^ 

agree  with    that   charged    to  See  p.  485. 
have  been  stolen ;  but  it  is  suf-         (n^  This  indictment  1^  ^^ 

ficient  that  it  appear  to  be  in  tho^z^d  by  the  ^t«  2.  &  3i  ^  ^ 

fact  the  same,  tnough  it  pass  c.  24.,  sf  e  p.  7. 
under  a   different  de^^omina;* 


tndictminU^^ReeBivemi  ^c. 
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6f  bikr  said  lord  the  king,  before  the  king  himself,  and  Sir 
William  Henry  Ashhurst,  knight,  one  other  of  the  jus* 
tices  of  our  said  lord  the  king,  assigned  to  hold  pleas  in 
the  court  of  our  said  lord  the  King,  Before  the  king  him-» 
self)  then  justices  of  our  said  lord  the  king,  assigned  to 
deliver  the  said  gaol  of  the  prisoners  therein  being,  M.  T. 
late  of  the  same  parish  of  Lambeth,  in  the  said  county  of 
Surr^,  labourer,  was  duly  convicted  (o) ;  for  that  he  the 
said  M.  T.  jcc.  on,  &c.  with  force  and  arms,  at,  &c.  seven- 
teen yards  of  linen  clDthi  of  the  vsLlue  of  thirty  shillinp,  of 
the  goods  and  chattels  of  one  T.  W.  then  arid  there  being 
found,  feloniously  did  steal,  take,  and  carry  away,  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dig- 
nity, as  by  the  I'ecord  thereof  remaining  filed  in  the  said 
tbUrtof  gaol  delivery,  may  more  fully  and  at  large  ap- 
pe&T,  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  presetlt,  that  A.  B.  late  of,  Sec.  in  the 
bounty  of  Middlesex,  labourer,  afterwards,  to  wit,  on, 
&c.  with  force  and  arms,  at,  &c.  [dnd  ihtn  proceed  as  Ui 
pr.  in. from  the  ••) 


l23.    Indictment  for  a  ffusdemeanory    in  receiving   stoUn 

goods  [p). 

{Comm.  as  in  pr.  1.)    One  silver  tankard,  of  the  value 


(o)  It  is  not  necetsary  to  al- 
lege, that  the  principal  was 
atiatiUed,  Hyain*8  case,  East. 
P.  C.  782. ;  as  to  this  form  of 
indictment,  see  p.  169.  Qu. 
whether  it  ought  not  expressly 
to  aver  the  commission  of  the 
felony  in  the  first  county.  See 
p.  169;  140;  Lord  Sanchar's 
case.  9  Co.  114; 

(p)  See  the  different  sta- 
tutes, p.  485.  n.  (li). 

If  the  prisoner  can  be  in- 
dicted as  an  accessory  to  a  fe- 
lony, he  ought  not  to  be  tried 
for  a  misdemeanor,  for  the 
]5rosecutor  has  no  election.  See 
Fost.  374»  and  per  Thompson, 


Baron^  Lane.  Lent.  Ass.  1813. 
(contrary  to  what  is  said  in  the 
case  of  R.  Vc  Pollard  and  Tay^ 
tor,  2  Li  Ray.  1730;  and  in  Jo^ 
nathan  Wildes  case.  East.  P.  C. 
746;)  where,  upon  an  indict- 
ment under  the  stat.  5  Ann. 
for  a  misdemeanor,  it  ap^ 
peared  that  the  principal  had 
been  conmcted^  it  was  nolden, 
that  the  defendant  ought  to  be  ' 
acquitted,  lit  Wilkes*s  case, 
Ltach,  121.  East.  P.  C.  746; 
it  appeared,  that  the  prosecu- 
tor might  at  one  time  have^ 
taken  tne  principal  into  custo* 
dy,  but  had  neglected  so  to  do, 
and  that  he  could  not   ^fter- 


I 


ku 
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of  six  pomxlB  (f),  of  the  goods  and  cliatteh  of  one  C  D. 
by  one  E.  F.  (r).  then  lately  before  (*)  feloniously  stolen 
<n  the  said  E.  F.  unlawfully,  anjustly,  and  foe  the  sake 
of  wicked  gain  diil  receive  and  have,  (the  said  A.  B.  then 
and  there  well  knowing  the  same  to  have  been  felonir 
ously  stolen,)  ^inst  the  form  of  the  statute  {t),  &c.  and 
against  the  peace,  &c. 

124»  Indictfuent  against  two  far  unlawfulljf.  receiving  stolen 
lead,  under  the  stat,  29  G.  2.  c.  30.  s.  1.  See  p.  485; 
note  (u). 

\Commencement  as  in  pr.  \.)  tJnlawfully  and  uri* 
justly  did  buy  and  receive,  and  each  of  them  did  buy  and 
receive,  ten  pounds  weight  of  lead,^  of  the  value  of  two 
shillings,  of  the  goods  and  chattels  of  otie  E.  F.  then  lately 
before  feloniously  stolen,  taken,  and  carried  away  by  ooe 
G.  H.  they  the  said  A.  B'.  and  C.  D.  then  and  there  well 
knowing  the  same  to  be  stolen  and  unlawfully  come  by, 
against  the  form  of  the  statute,  &c.  and  .against  this 
peace,  &c.  {Second  count.)  tb  wit,  on,  &c.  with  force  and 
armS^  at»  &c.  unlawfully  and  unjustly,  and  in  a  clandes- 


wards  be  met  with:  the  de- 
fendant was  indicted  ander  the 
Stat.  5  Ann.  for  a  misdemeanor, 
fmd  a  majority  of  the  judges 
were  of  opinion,  since  the  con- 
viction was  proper;  that  the 
Word  pannot^  in  the  statute,  re- 
lates to  the  time  of  the  prose- 
tution.  But  by  the  22  G.  3. 
c.  58.  the  receiver  tnay  be  pro- 
secuted for  the  misdemeanor, 
whether  the  principal  be  ame- 
nable to  justice  or  not.  ,  But 
still  if  the  principal  has  been 
actually  convicUid  the  receiver 
must  be  indicted  for  the  felo- 
ny. It  never  has  been  held 
necessary  to  allege  in  the  in- 
dictment, that  the  principal 
could  not  be  taken,  &c.  Bax- 
ter's case,  5  T.  R.  83.  2  Ld. 
Ray.  1370.  East.  P.C.  781.  or 


that  he  had  not  been  convicted, 
see  p.  29.  17U 

{q)  An  indictment,  under 
the  Stat.  22  G.  2.  c.  58.  s.  1. 
against  the  receiver  for  a  mis^ 
demeanor,  will  lie,  though  the 
felony  amo\mt  to  petit  larcinj 
only.  fitLxter*s  case,  5  T.  R. 
83.  Leach,  660. 

(r)  The  name  of  the  princil 

Sal  need  not  be  stated  inan  in- 
ictment  agsunst  the  received 
for  a  misdemeanor.  Seep.  1^ 
and  Thomas's  case.  East.  ?•  C 
781.  Baxter's  case,  5  T.  R, 
83.  but,tf  known  ought  to  be 
stated.  East.  P.  C.  783. 

(*)  It  is  unnecessaiy  to  al- 
lege the  stealing  of  the  goods, 
with  time  or  place.  R,  v.  6totfJ 
East.  P.  C.  780. 

(t)   See  the  next  iiote. 
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tine  manner,  that  is  to  say,  by,  ^{set  out  the  manner^)  did 
buy  and  receive,  from  the  aforesaid  G.  H.  other  ten  pounds 
weight  of  lead,,  of  the  value  of  two  shillings,  of  the  good«l 
and  chattels  of  the  aforesaid  E.  F.  lately  before  feloniously 
stolen,  taken,  and  carried  away  by  certain  ill-disposed  per- 
sons, to  the  daid  jurors  unknown,  against  the  form  of  the 
statute,  &c.  and  against  the  peace,  &c.  (u). 


(u)  By  Stat.  3  Will  and  M. 
ch.  9.  s.  4.  buyers  and  receiv- 
ers of  stolen  goods,  knp^pg 
them  to  be  stolen,  are  to  be 
deemed  accessories  after  the 
fact,  and  suffer  as  such. 

By  1  Ann.  stat.  2.  c.  9.  s.  2. 
whosoever  shall  buy  or  receive  < 
stolen  goods,  knowing  them  to 
be  stolen,  may  be  prosecuted 
for  a  misdemeanor,  and  pu- 
nished by  fine  and  imprison* 
ment,  though  the  principal  fe- 
lon be  not  convicted. 
,  And  this  will  exempt  them 
from  being  punished  as  acces- 
sories, if  the  principal  shall  af- 
terwards be  convicted. 

By  Stat.  5  Ann.  c.  31.  s.  5. 
if  any  person  shall  receive  or 
buy  any  goods  or  chattels,  that 
shall  be  feloniously  taken  or 
stolen  from  any  other  person, 
knowing  the  same  to  be  stolen, 
or  shall  receive,  harbour,  or 
conceal,  any  burglars,  felons,  > 
or  thieves,  knowing  them  to  be 
so,  he  shall  be  taken  as  acces- 
sory to  the  said  felony  or  felo- 
nies, and  bein?  legally  con- 
victed, &c.  shall  suffer  death  as 
a  felon. 

And  by  sec.  6.  if  any  such 
principal  felon  cannot  be  taken 
so  as  to  be  prosecuted  or  con- 
victed for  any  such  offence, 
yet,  nevertheless,  it  shall  and 
may  be  lawful  to  prosecute 
ilnd  punish  every  sucli  person 


buying  or  receiving  any  good^ 
stolen  by  such  principal  felon, 
knowing  the  same  to  be  stolen, 
as  for  a  misdemeanor,  to  be 
punished  by  line  and  'impri- 
sonment, or  other  such  corpo» 
ral  punishment  as  the  court 
shall  think  fit,  although  the 
principal  felon  be  not  before 
convicted  of  the  said  felony, 
which  shall  exempt  the  offen- 
der from  being  punished  as  ac- 
ce^ory,  if  sucn  principal  felon 
be  afterwards  taken  and  con- 
victed. 

By  Stat.  4  Geo,  I.e.  11.  re- 
ceivers of  stolen  goods  may  be 
transported  for  fourteen  years  ; 
but  they  must  pray  the  benefit 
of  the  statute.  East.  P.  C.  744. 
and  the  felony  must  be  such 
as  admits  of  accessories  at  com- 
mon law,  Fost.  73.  East.  P.  C, 
744.  but  this  has  been  supplied 
by  the  stat.  22  G.  3.  b.  58: 
cited  below. 

By  stat.  4  Geo.  2;  c.  32.  td 
steal,  rip,  cut,  or  break,  witH 
intent  to  steal  any  lead  or  irdii 
bar,  iron  grate,  iron  palisado, 
or  iron  rail  whatsoever,  fixed  to 
iiny  dwelling-house,  out-house, 
coach-house,  stable,  or  other 
building,  used  or  occupied  with 
such  dwelling-house,  or  fixed 
Jn  any  garden,  orchard,  court- 
yard, fence,  or  outlet,  belong- 
ing to  any  dwelling-house  or 
otiier  biftlding,  is  felony :  and 
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l25»  Indiclment  of  felony  for  receiotng  money  to  help  a  person  to 
itolen  goodSf  ana  not  apprehending  the  felon. 

I'hat,  on,  &c.  at,  &c.  a  certain  person,  to  the  jurors  uri^ 


80  it  18  in  the  aiden,  abettors, 
and  assisters,  and  such  as  shall 
buy  or  receive  such  lead  or 
iron,  knowing  the  same  to  i>e 
stolen; 

Principals  so  be  transported 
for  seven  years.  Accessories  to 
suffer  the  like  punishment. 

By  Stat.  29  Geo.  2.  c.  30. 
8«  1.  every  person  who  shall 
nuy  or  receive  any  lead,  iroh^ 
copper,  brass,  bell*nietal,  or 
solder,  knowing  the  same  to  be 
stolen,  or  unlawfully  come  by^ 
or  shall  privately  buy  or  receive 
any  stolen  lead,  &c.  by  suffer- 
ing any  door,  window,  or  shut- 
ter ^tp  be  left  open  or  unfas- 
tened, between  8iin<psetting  and 
sun-rising,  for  that  purpo^, 
or  shall  buy  or  receive  th^ 
same,  or  any  of  them,  at  any 
time,  in  any  clandestine  roan^ 
ner,  shall  be  transported  for 
fourteen  years,  although .  the 
principal  felon  has  not  b^eit 
convicted  of  stealing  the  same. 

By  21  Geo.  3.  c.  69.  every 
person  who  shall  buy  or  receive 
any  pewter  pot  or  other  vessel^ 
or  any  pewter  in  any  form  or 
shape  whatsoever,  kiiowin<;.the 
same  to  be  stolen  or  unlawfully 
c6me  by,  &c.  shall,  upon  con* 
yictipn^  be  transported  as  a  fe- 
lon for  seven  years. 

And  by  stat.  10  G.  3.  o.  48. 
eveiy  person  who  shall  buy  or 
receive  any  stolen  jewel  or 
jewels,  or  any  stolen  gold  or 
siWer  plate,  wutch  or  witches. 


knowing  the  same  to  have  been 
stolen,  shall,  in  all  cases  where 
such  jewel  or  jewels,  or  gold 
or  silver  plate,  shall  Have  been 
feloniously  stolen,  aoooinpa- 
nied  with  a  burglary  actualljr 
committed  in  stealing  the 
same,  or  shall  have  been  felo^ 
niously  taken  by  a  robbery  on 
the  highway,  be  triable  as  well 
before  convictioti  6(  the  princi- 
plal  felon,  whether  he  be  in  or 
out  of.  custody,  as  after  his 
oonvifetion ;  and  if  such  ptnoa 
so  buying  or  receiving  shall  be 
convicted  thereof,  he  shall  be 
guilty  of  felony,  and  transport- 
ed  for  fourteen  years. 

B)r  the  Stat.  21  G.  3.  cGdi 
persons  receivii^  any  pewter, 
ktiowing,  &c.  although  the 
principal  felon  has  not  beeil 
convicted,  shall,  upon  ooovic* 
tion,  be  transported  in  like 
manner  as  other  felons  are  di- 
rected to  be  transported  for 
seven  years,  or  impnsoned  and 
kept  to  hard  labour  for  any 
time  not  exceeding  three  yean; 
nor  less,  than  onfeveftr;  and 
within  that  tiine,  if  the  cooH 
shall  think  nt,-  may  be  once  or 
o/tener,  but  not  more  than  three 
times  publicly  whipped. 

And  by  22  Geo.  3;  e.  58. 
8.  1;  it  is  enacted,  that  dtom 
and  after  the  1st  day  of  Au- 
gust, 1782,  in  all  cases  what* 
soever,  where  any  goods  or 
chattels,  (cicept  lead,  iroa^ 
copper,  brass,  bell-metal,  and 
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knom)^  a  gold  watch,  of  the  value  of  twenty  pbunds,  of 
the  goods  and  chatties  of  one  J.  JL.  from  the  perston  of 
him  the  said  J.  L.  with  force  and  arms,  feloniously  did 
steal,  take,  and  carry  away.  And  that  R.  D.  late  of,  &c. 
labourer,  afterwards,  to  wit.  On,  &c.  at,  ftc.  (notwith- 
standing he  the  said  R.'D.  did  not  apprehend,  and  cause 
to  be  apprehended,  the  said  feign  who  stole  the  s^id 
watch  as  aforesaid,  and  cause  the  said  felon  to  be 
brought  to  his  trial  for  the  same,  and  give  evidence 
against  him,)  he  the  said  R.  D.  with  force  and  arms,  un- 
der pretence  and  upon  account  of  helping  the  said  J.  L., 
to  bis  said  watch^  so  feloniously  stolen  as  aforesaid,  did 
then  and  there  wilfully,  unlawfully  and  feloniously  take, 
6f  and  from  the  said  J.  L:  the  sum  of  seven  pounds,  of 
lawful  money  of  Great  Britain,  and  did  then  and  there 
deliver  the  same  watch,  so  as  aforesaid  feloniously  stolen^ 
to  hirh  the  said  J.  L.  against  the  form  of  the  statute,  &Ci 
and  against  the  peace,  ^c.(a;]. 


^Ider,)  shall  have  beeti  f^(U 
niouslv  taken  or  stolen,  whe- 
ther the  offence  of  the  person 
or  persons  so  taking  t>r  staling 
the   same,    shall    aihount    t6 
grand  larciny,  or  some  greater 
offence,  or  to  petit  larciny  only, 
(except  where  the  person  or 
persons    actually    committing 
the  felony  shall*  have  been  al- 
ready convict^  of  grand  lar- 
ciny, or  of  some  greater  of- 
fence), every  person  who  shall 
buy  or  receive  any  such  goods 
^nd  chattels,  knowing  the  same 
to  have  been  so  taken  or  stolen, 
shall    be    heM    and    deemed 
guiltv  of,   and  may  be  prose- 
cuted for  a  misdemeanor,  and 
shall  be  punished  by  fine  and 
imprisonment,  or  whipping,  as 
the  coart  of  quarter-sessions, 
who  are  hereby  empowered  to 
try  sQch    oft'ender,  or  as  any 
other  court  before  which   he, 
she,  or  they  shall  be  tried,  shall 
think  lit  to    inflict,    altliaitgh 

VOL.    II« 


ihe  prrAcipal  felon  or  felons  be 
not  before  conflicted  of  the  said 
felonrj^  and  whether  he,  she,  or 
they,  is  or  are  amenable  to  jus- 
tice or  not,  any  law  or  statute 
to  the  contrary  notwithstartd- 
ing^  and  in  t^ai^es  ^h^re  the 
felony  actually  committed  shall 
amount  tb  grand  larciny,  or 
to  some  greater  offence,  and 
where  the  person  or  persons 
actually  committing  such  fes> 
lony  shall  not  be  before  con^ 
victed,  such  offender  or  offen- 
ders shall  be  exempted  from 
being  punished  as  accessory  or 
accessories,  if  such  principal 
felon  or  felons  shall  be  after- 
wards convicted. 

(as)  By  Stat.  4Gfeo.  1.  c.  11; 
s.  4;  it  is  enacted,  that  Where- 
evier  any  person  taketh  money 
or  reward,  directly  or  indi- 
rectly, under  pretence  or  upon 
account  of  helping  any  person 
or  persons  to  any  stolen  j^oods 
or  chattels j  every  such  person, 
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126*  Indictment  for  cheating^  ai  common  law  (a),  hf 

offalie  cards. 

That  A.  B.,  &c.  being  persons  of  dishonest  conyenS" 


so  takins  money  or  reward  as 
aforesaid,  (unless  such  person 
doth  apprehend,  or  cause  to  be' 
apprehended,  such  felon  who 
stole  the  same,  and  cause  such 
felon  to  be  brought  to  his  trial 
for  the   same,   and  give  evi- 
dence against  him,)  shall  be 
guilty  of  felony,  and  suffer  the 
pains  and  penalties  of  felony, 
according  to  the  nature  of  the 
felony  committed  in   stealing 
such  goods,  and  in  such  and 
the  same  manner  as  if  such  of- 
fender had  himself  stolen  such 
goods  and  chattels,  in  the  man- 
ner and   with   such    circum- 
stances   as    the    same    were 
.  stolen. 

Jonathan  Wild  was  tried  on 
the  above-recited  clause,  con- 
victed, and  executed)  10  G.  1. 
(a)  Where  a  fraud  is  prac- 
tised upon  a  private  person,  it 
seems  that  an  indictment  is 
not  maintainable  at  common 
law  on  the  ground  of  that  fraud, 
unless  it  l^  effected  by  means 
which  either  do  or  may  preju- 
dice the  public  at  large«  for 
otherwise,  since  the  detriment 
18  coniined  to  the  individual 
imposed  upon,  it  may  be  re- 
compensed by  his  resorting  to 
an  action  for  damages.  In 
Wheatley'scase,  2  Burr.  1127. 
tbe  defendant  was  charged 
with  selling  and  delivering  16 


gaUons  of  amber  for  and  as 
IS  gallons  of  that  liqoor,  and 
the  court  were  clearly  of  opi- 
nion that  the  offei^ce  was  not 
indictable,  but  was  only  a  ciril 
hijnry,  for  which  an  action  lay. 
So  the  detaining  part  of  a 
Quantity  of  wheat  sent  to  thi 
defendant's  common  grist  imll 
to  be  ground,  is  not  indictablei 
no  actual  force  being  laid,  nor 
any   unreasonable   toll  b^isg 
charged.  Channeirs  case,  Str. 
793.  East.  P.  C.  818.    So  the 
selling  a  sack,  of  com  in  tbe 
market  as  containing  a  Win- 
chester bushel,  when  in  (act  it 
does  not  contain  so  much,  is 
not  indictable,  for  it  amoonts 
to  no  more  than  tbe  tellii^  a 
bare   naked   lie*      Pinknej^s 
case,  1  Sess.  Cas.  198.    BasL 
P.  C.  818.  see  R,  v.  Munas, 
2  Str.  1127.     7  Mod.  815. 
So  where  one  obtains  maoef 
from  another  under  pieteDce 
that  he  is  authorized  by  a  third 
person.     Joneses   case,  Ssik* 
379.    JR.  V.  GMs^  1  East  R. 
185.    So  whei^.  one  obtained 
goods  from  a  tradesmen  under 
pretence  of  being   sent  by  s 
customer.  Bryan's  case,  2  Str. 
866.    In  Lara*s  case>  6  T.  R* 
565.  the   defendant  obtsined 
lottery  tickets    by  preteading 
to  purchase  them,  and  bj  de- 
livering to  the  owner  an  older 
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tioo,  and  common  gamblers  and  deceiTere,  with  false  dic^ 
and  cards,  on.  &c.  at,  &c.  contriving,  practising,  and 


for  money  purporting  to  be  a 
draft  upon  tne  <kfendant*s 
banker,  knowing  that  he  had 
no  authority  to  draw  upon  that 
fanker,  and  that  the  draft 
would  not  be  paid;  yst  jndg* 
mtnt  was  arrested*  on  the 
ground  that  the  bankei^s.  check 
entitled  the  defendant  to  no 
more  credit  than  bis  own 
bare  assertion,  and  that  no 
false  token  was  used  to  aopom- 
plisb  the  deceit;  and  the  same 
was  holden  in  Wlldfers*s  case, 
cit^d  2  Burr.  \US.  wh<te  the 
defendant  was  indicted  for 
sending  to  a  publican,  vessels 
of  ale  falsely  marked,  as  con- 
taining such  a  quantity.  But 
this  in  the  case  of  the  King  v. 
Wkeadyy  was  considered  to  be 
a  strong  case. 

But  where,  in  resi^ect  of  the 
means  used,  the  injury  is  not 
confined  to  the  individual,  but 
is  extended*  or  is  likely  to  be 
extended,  indefinitely,  to  the 
prejudice  of  the  comraunityi 
the  offence  becomes  indictable. 
And,  therefore,  frauds  have 
been  holden  indictable  when 
effected  by  means  of  /oZie  to- 
kenifforgerimt  or  ootuipirMtes ; 
nxidfiUe  tokens  seem  to  include 
all  instruments,  documents,  or 
signs,  the  use  of  which  mani- 
fest an  intention  to  impose 
upon  the  public  generally, 
wnieh  are  calculated  to  deceive 
all  indifferently,  and  against 
which  ordinary  circumspection 
and  prudence  do  not  afford 
a  sufficient  protection;  and, 
therefore,  anmdictmeptliesC9r 


selling  by  false  weights  or  mea« 
sures,  1  Sid.  409*    Pinkney*s 
case,  £ast«  P.  C.  818.  and  the 
winning  by  means  of  fiedse  cards 
or  dice,  2  Roll.  Ab.  78.  Cro.  J. 
497.  2  Roll.  R.   107.     East. 
P.  C.  820.  so  the  selling  of  pre- 
cious metals  by  a  goldsmith  un- 
der a  false  representation  of 
their  purity  and  quality,  seems 
to  be  indictable  as  afraud  affect^ 
ing  the  public  in  general,  and 
not  connned  to  the  individual, 
Trem.  P.  C.  105,  106.     (But 
see  JL  v.  Bowery  Cowp.  320. 
where  it  was  held,  that  such  a 
cheat  committed  by  a  paum- 
6roAer,    was   not    indictable. 
So  where  the  fraud  is  effected 
by  means  of  fargen^  as  where 
cloth  was  sold  with  the  alnea- 
l^ar's  seal  counterfeited  upon 
It.      £dwards*s   case,    Trem. 
P.  C.  106.    So  where  the  de- 
fendant sold  cloth  with  the  ge- 
neral seal  of  the  trade  counter- 
feited upon  it.    Worreirs  case, 
Trem.  P.  C.  106.     So  in  Go- 
wer*scase,  Say.  206.  where  the 
defendant  was   charged  with 
obtaining  goods  by  the  pro- 
duction of  several  foreed  and 
counterfeited  letters,  which  he 
falsely   affirmed   were   letters 
from  Spain,  containing  com- 
missions for  jewels,  watches, 
and  other  goods,  to  a  large 
amount.    So  in  Hale*s  case, 
9  St.  Tr.  75.   where  the  de- 
fendant  was  indicted  for  hav- 
ing obtained  450/.  by  a  false 
token,  viz.  a  promissory  note 
.  with    a    counterfeit    indorse- 
ment thereon,  see  also  Ward's 
2 
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lUsely,  fraud  ukntly,  and  deceitfully  intending  one  A.  51. 
with  felse  cards  and  false  plav,  felsely,  unlawfully,  un- 
justly, fraudulently,  and  deceitfully  to  deceive  and  defraud, 
and  from  the  said  A.S.  by  means  of  the  said  &lse  cards 
and  false  plav,  craftily  and  subtly,  falsely,  fraudulently, 
and  deceitfully,  difierent  sums  of  money  to  acquire  and 
obtain,  then  and  there  did  solicit,  excite,  provoke,  and 
procure  the  said  A.  S.  to  play  with  them,  the  said  A.  B.  Iec. 
at  a  certain  unlawful  game  called  whist,  for  divers  sums 
of  money,  by  means  whereof  the  said  A.  S.  did  then  and 
there  play  with  the  said  A.  B.  &c.  at  the  said  unlawful 
game  called  whist,  for  divere  sums  of  money,  and  that 
the  said  A.B.  &c.  did  then  and  there,  with  force  and  arms 
at  the  said  unlawful  game  called  whist,  by  means  of  false 
cards  and  false  play,  subtly,*  falsely,  unlawfully,  and 
fraudulently  receive,  have,  and  obtain  into  their  own 
bands  and  possession,  the  sum  of  801.  of  lawful  monies  of 
the  said  A.  S.  and  from  the  said  A.  S.  and  the  same  did 
then  and  there  carry  away,  to  the  great  damage,  &c  and 
against  the  peace,  &c.(ij. 

(2nd  count,  for  cheating  at  a  game  of  dice  called  pas* 
sage.)  intending  as  aforesaid,  on,  &c«  at  &c.  subtly,  falsely, 


case,  2  Stn  749*  R.  v.  Bryan^ 
2  Str.  866.  Gibbs's  case.  1 
East.  ,173.  So  where  the 
fraud  is  effected  in  pursuance 
of  a  eofupmicy,  as  in  the  case 
of  Skirret  and  others,  1  Sid. 
.312.  who  were  indicted  for 
causing  an  illiterate  person  to 
execute  a  deed  to  his  pretudice, 
by  reading  it  over  to  him  in 
words  different  from  those  in 
which  it  was  written,  see  also 
iL  V.  Parris  and  others,  1  Sid. 
43U  R»  V.  BreerUm  and 
others,  Ray.  103.  So  in  the 
King  v.  Orhell,  6  Mod.  42. 
the  defendant  was  convicted 
upon  a  charge  of  having  run  a 
foot-race  fraudulently,  with  a 
view  to  cheat  a  thiid  person, 
by  means  of  a  private  confede- 
racy  and  agreement  between 


himself  and  his  competitor  that 
he  should  win. 

And,  in  general,  wherever 
the  fraud  is  of  such  a  nature  as 
immediately  to  affect  the  crown 
or  the  public,  it  is  indictable 
though  It  arise  out  of  a  paiti* 
cular  transaction  or  contract: 
as  where  the  defendant,  who 
had  contracted  to  supply 
French  prisoners  with  provi- 
sions, was  indicted  for  supply- 
ing them  with  unwholesome 
food,  not  fit  to  be  eaten.  A.  ▼• 
TTveoe,  East.  P.  C.  824.;  or 
where  an  apprentice  enlists  and 
receives  bounty  money,  with* 
out  the  consent  of  his  master. 
IL  V.  Jones,  I  Leach,  206. 
East.  P.  C.  822. 

{h)  IL  V.  Amope,  Trem. 
91.  and  see  R.  v.  Betswcrihf 
Trem.  93. 
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unlawfully,  &c*  did  solicit,  excite,  provoke,  and  procure 
the  said  A.&  to  play  with  them  the  said  A.  B*  &c.  at 
a  certain  unlawful  game  callcxl  passage^  for  divers  sums 
of  money,  by  means  whereof  the  said  A.  S.  did  then  and 
there  play  with  the  said  A.  B.  &c.  at  the  said  unlawful 
game  called  passage,  for  divers  sums  of  money,  and  that 
the  said  A.  B.  &a  djd  then  and  there,  with  false  dice 
and  by  false  throwing  of  the  same,  that  is  to  say,  by 
slurring  the  said  dice  subtly,  &c,  {(is  before,  from  the*  to 
<ie  end.)    . 

127*  hidictmenJt  fofr  sellma  cloth  with  the  alneager*s  seal  counter^ 

feUea  thereon  (e). 

That  A.  B.  &c.  being  persons  of  bad  name,  fame,  and 
conversation,  on,  &c.  with  force  and  arms,  at,  &c.  con- 
triving, and  falsely,  fraudulently,  and  deceitfully  intend- 
ing to  deceive  and  defraud  our  said  lord  the  king  of  the 
profit  of  the  subsidy  of  cloth,  unlawfully,  unjustly,  falsely, 
fraudulently,  and  deceitfully,  counterfeited  and  forged, 
and  caused  and  procured  to  be  counterfeited  and  forged,  a 
certain  seal,  to  the  likeness  and  similitude  of  the  seal  of 
the  alneager  and  collector  of  the  said  subsidy,  and  then  and 
there,  with  force  and  arms,  falsely,  &c.  and  without  any 
le^l  warrant  or  authority,  30  pieces  of  woollen  cloth 
called  serge,  of  the  goods  and  chattels  of  ii'ome  person  un- 
known, with  the  said  false  and  counterfeited  seal  did,  and 
each  of  them  did  seal  and  cause  to  be  sealed ;  and  that 
the  said  A.  B.  &c.  the  aforesaid  30  pieces  of  woollen 
cloth  called  serge,  so  as  aforesaid  sealed  with  the  said 
false  and  for^eed  seal,  then  and  there  with  force  and  arms 
&c.  unlawfully,  &c.  delivered'  the  same  to  divers  persons 
unknown,  as  and  for  30  pieces  of  woollen  cloth  lawfully 
sealed  by  the  collector  of  the  said  subsidy  of  our  said  lord 
the  king,  to  the  intent  that  the  same  pieces  of  woollen 
cloth  should  be  exposed  to  sale,  and  sold  without  any 
further  sealing,  in  deceit  of  our  said  lord  the  king  and  di- 
vers of  his  subjects,  and  against  the  peace,  &c; 


128.  Indkiweni  at  common  law  for  uttering  a  counterfeit  half 

guinea. 

{Comm.  as  in  pr,  1.)    One  piece  of  false  money,  made 
of  base  metals,  and  coloured  with  a  certain  wash  produc- 

(c)  R.  V.  Edwardf,  Trero.  103. 


ing  the  colour  of  gold,  to  the  likeness  and  similitude  of  a 
piece  of  good,  lawful,  and  current  gold  money  and  coin 
ofthi«  realm  called  an  half  guinea,  unlawfully,  unjustly, 
and  deceitfully  did  utter  and  pay  to  one  C.  D.  for  and  as 
a  piece  of  good  and  lawful  gold  money  and  coin  of  tbis' 
realm  called  an  half  guinea,  he  the  said  A.  B.  then  and 
there  well  knowing  the  said  piece  to  be  false  and  counter- 
feit as  aforesaid,  to  the  great  damage  of  the  said  C.  D.  and 
against  the  peace,  &c. 

129.    Indictment  for  setting  hy  fabe  scaks* 

That  A.  B.  late  of,  &c.  labourer^  on,  &c.  and  from  theoce 
until  the  taking  of  this  inquisition,  did  use  and  exeiciae 
the  trade  and  business  of  a  shopkeeper,  and  during  that 
time  did  deal  in  the  buying  and  selling,  by  weight,  of  di- 
vers goods,  wares,  and  merchandizes,  to  wit,  at,  &c  and 
that  the  said  A.  B.  contriving  and  intending  to  cheat  and 
defraud  the  subjects  of  our  said  lord  the  king,  whilst  be 
exercised  the  said  trade  and  business,  to  wit,  on,  tec.  as 
tec  did  knowingly,  wilfully,  and  publicly  keep  in  a  certaia 
shop  there,  wherein  he  carried  on  his  said  time  and  busi- 
ness, a  certain  false  pair  of  scales  for  the  weighing  of 
goods,  wares,  and  merchandizes  by  him  sold  in  the  way 
of  his  said  trade,  which  said  scales  were  then  and  there* 
by  artful  means,  so  made  and  constructed  as  to  cause  the 
goods,  wares,'  and  merchandizes  weighed  therein  and  sold 
thereby,  to  appear  of  greater  weight  than  the  real  an4 
true  weight,  by  one  eighth  part  of  such  apparent  weight, 
and  that  the  said  A.  B.  on,  &c.  at,  &c.  well  knowin|;  the 
said  scales  to  be  so  constructed  and  made,  did  knowingly 
and  fraudulently  sell  to  one  C.  D«  (df)  a  subject  of  our 
aaid  lord  the  king,  certain  goods  in  the  way  of  his  tnuie, 
to  wit,  a  large  quantity  of  flour  weighed  in  and  by  the 
said  false  scales,  as  a^  for  100  pounds  of  flour,  whereas 
in  truth  and  in  fact  the  weight  ot  the  said  flour  so  wei^bed 
and  sold  as  aforesaid,  was  short  and  deficient  (e)  of  the 

(<Q  In  Qibbs*!  case,  Str.  497.  a  pecaon  by  name,  if  he  caa 

an  mdictment,  alleging  the  sale  be  aacertained. 

of  goods  in  unla^ul  measures  (e)   In    the    last-mentioDed 

to  Juvers  faithful  suhjecte  to  the  case  the  indictment  was  qaasb- 

^uroff  unknoumt  was  holden  to  ed  for    not   ascertaining   tb* 

be  sufficient,  see  p.  176.    But  quanti^.     Sea  p.  184.  and  the 

it  18  pfopei  to  allege  the  sale  to  ^  cases  there  refened  to. 
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said  weight  of  100  pounds  by  one  eighth  part  of  the  said 
weight  of  100  pounds,  to  wit,  at,  &c*  to  the  great  damage 
of  Uie  said  C.  I),  and  against  the  peace,  &c. 

• 

130.    Indktmeni  for  decq>Hon  tn  the  taU  of  wine  by  barieTing 

and  fqUe  pretending  (/)• 

That  M.  M.  late  of,  &&  gentleman,  and  A.  F.  late  of 
the  same  place,  gentleman,  being  greedy  of  dishonest 
gain,  and  wickedly,  falsely,  deceitfully,  and  maliciously 
intending  to  defraud  T.  C.  of  London,  haberdasher,  of  his 
monies,  goods,  and  merchandizes,  on,  &c.  at,  &c.  toge- 
ther deceitfully  bargained  with  the  aforesaid  T.  C.  to 
barter,  sell,  and  exchange  a  certain  quantity  of  pretended 
wine  as  good  and  true  new  wine  of  the  kingdom  of  Por- 
tugal, called  new  Lisbon  wine,  of  him  the  said  A.  F.  for 
a  certain  quantity  of  hats  of  him  the  said  T.  C.  to  the  va- 
lue of  one  hundred  and  eighteen  pounds,  of  good  and 
lawful  money  of  Great  Britain ;  and  upon  the  bartering, 
sale,  and  exchange  aforesaid,  he  the  said  A.  F.  took  upon 
himself  and  pretended  to  be  a  merchant  of  London,  and 
to  trade  and  merchandize  as  'U  merchant  in  wines  of  the 
kingdom  of  Portugal  aforesaid,  and  then  and  there  per- 
sonated a  merchant  of  London,  as  if  he  had  been  a  true 
merchant. of  London,  when  in  fact  he  the  aforesaid  A*  F. 
never  was  a  merchant  of  London,  nor  did  he  trade  or  mer- 
chandize  as  a  merchant  in  wines  of  the  kingdom  of  Por- 
tugal, or  in  any  wine  whatsoever  as  a  merchant ;  and  upon 
the  bartering,  sale,  and  exchange  aforesaid,  he  the  said 
M.  M.  took  upon  himself  to  be  a  broker  of  London,  when 
in  £Eict  he  the  said  M.  M.  at  the  time  of  the  bartering, 
sale,  and  bargaining  aforesaid,  or  at  any  time  afterwards 
was  not  a  broker  of  London ;  and  the  aforesaid  T.  C. 
giving  credit  to  the  said  fictitious  assumptions,  person- 
atings,  and  deceits,  did  then  and  there  barter,  sell,  and 
exchange  to  the  said  A.  F.  and  did  deliver  to  him  the 
said  M.  M.  as  the  broker  between  the,  aforesaid  T.  C.  and 
A.  F.  a  certain  quantity  of  hats,  of  the  v£^ue  of  one  hun« 

(/)   From  Ld.  Ray.   1179.  .the  queen,  on  the  ground  of 

R*  V.  Mackarty  and  Forden^  the  conipiracy.  2  Burr.  1129. 

WjrA,  it  seems  that  the  judg-  6  Mod.  302.  East.    P.  C.  824. 
meat  was  ultimately  given  for 
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dred  and  eighteen  pounds,  for  [g]  of  tiie  preluded 

>yine  aforesaid ;  ai^d  that  the  aforesaid  M.  M.  aiid  A.  F. 
upon  the  bartering,  b£^rgainiK\g,  and  sale  aforesaid,  did 
affirm,  that  the  aforesaid  pretended  wine  was  trne  new 
Mfine  qf  the  kingdom  of  rortugai  aforesaid,  called  new 
JLisbon  wine,  and  was  the  wine  of  the  aforesaid  A.  F. 
when  in  truth  and  in  fact  the  aforesaid  pretended  wiue 
was  not  wine  of  the  kingdom  of  Portugal,  nor  was  it 
drinkable  or  wholesome,  nor  wsis  it  the  wine  of  the  afore- 
said A.  F.  to  the  great  deceit  ai\d  damage  of  i^im  tbe  said 
T.  C.  ai^  against  the  peace»  &c« 

131.  Indictment  for  defrauding  a  perjo*  of  a  sum  ofmiomejfj 
by  colour  of  a  false  and  counterfeit  letter,  and  other  f aim  tokemt 
upon  </if  staL  33  lletL  8.  c  !•  (A). 

That  L*  P.  late  of^  &c.  miller,  ot^  &c.  at«  &a  fakely 


(g)  On  acpount  of  this 
blank,  and  not  giving  a  true 
description  of  the  quality  of 
the  wine,  &c.  the  defendants* 
pounsel  contended  on  motion, 
that  the  judgment  ought  to  be 
arrested,  but  it  was  affirmed 
for  the  queen*  2  Lord  Raym. 
1179. 

{h)  The  preamble  of  which 
recites,  that  evil  disposed  per- 
sons devising  how  tney  might 
unlawfully  get  into  their  pos- 
session   goods,   chattels,    and 
jewels  of  other  persons,   have 
of  late,  to  avoia  the  punish- 
ment of  theft,  falsely  ^A  de- 
ceitfully contrived  and  devised 
privy^  tokens  and    counterfeit 
letters   tti  other  metCs  names, 
unto  divers  persons  their  spe- 
cial friends  and  acquaintances, 
^r  the  obtaining  of  money. 


goods,  &c.  of  the  same  per* 
sons  their  friends  and  acquain* 
tances,  by  colour  whereof  tbqr 
have  unlawfully  obtained  toe 
same,  enacts,  that  if  any  per- 
son or  persons  shaU  falsely  and 
decei^ully  obtain,   pr  get  intp 
his  or  their  hands  or  possession, 
any  money,    goods,    chattels, 
jewels,  or  other  things,  of  any 
other  person  or  persons,   by 
means  of  any  such  ftilse  token 
or  counterfeit  letter,  made  in 
any    other    man's    nane   as 
aforesaid^  and  shall  be  thereof 
convicted,    by   witness  takes 
before  the  lord  chan<oellor,  or 
before  the  justice^  of  assize,  or 
before  the  justices  of  peace  of 
any    county^    city,    borough, 
town,  or  franchise  in  their  ge- 
neral sessions,  or  by  action  in 
any  of  the  king*s  courts  of  re- 


*  A  mere  fal&e  affirmation  is  not  within  the  itatate.  R.  t.  MntSy  8tr. 
^127.  7  Mod.  315.  ?  and  a  written  document  is  not  within  the  act,  onleait 
be  made  in  the  name  of  a  third  person,  and  calculated  to  gain  some  credit 
Ijiryond  the  mei;e  assertion  of  the  defendant  Lara^s  case,  6  T*  R-  665.  WU< 
deis's  case.  £<ut.  P.  C.  627. 
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and  deceitfully  did  pretend  and  afTirm  to  one  T.  T,  that 
his  the  said  L.  P's  name  was  H.  H*  and  that  he  was  the 
son  of  H.  H.  of  Newcastle,  in  the  county  of  Stafford,  esq. 
and  nephew  to  Mr.  H.  of  Newport,  in  the  county  of  Salop, 
(meaning  J.  H.  of  Newport,  clerk,)  and  that  the  said 
L.  P.  a  certain  false  and  counterfeit  letter,  in  the  name  of 
bitn  the  said  J.  H.  as  a  true  letter  of  the  proper  hand* 
writing  of  him  the  said  J.  H.  falsely,  fraudulently,  and 
deceitnilly  to  the  said  T.  T,  then  and  there  did  deliver,  (he 
the  said  J.  H.  of  Newport,  in  the  county  of  Salop,  clerk, 
then  and  long  before  being  the  special  friend  and  intimate 
acquaintance  of  him  the  said  T.  T.)  by  which  said  false  and 
counterfeit  letter  it  was  mentioned  (i),  that  the  said  J.  H. 
desired  the  said  T.  T.  to  supply  the  bearer  thereof,  Mr. 
H.  H.  with  the  sum  of  sixty  guineas,  and  place  it  to  his 
account  (meaning  the  account  of  him  the  said  J.  H.)  and 
that  the  said  T.  T.  then  and  there  believing  the  said  false 
^nd  counterfeit  tetter  to  be  of  the  proper  hand-writing  of 
him  the  said  J.  H.  did  then  and  there  pay  and  deliver  to 
the  said  L.  P.  sixty  pieces  of  gold  coin,  of  the  proper 
coin  of  this  kingdom,  called  guineas,  of  the  value  of  sixty- 
three  pounds,  of  lawful  money  of  Great  Britain ;  whereas 
in  truth  and  in  fact  the  said  J.  H.  never  did  write  or  send, 
or  cause  to  be  written  or  sent,  any  such  tetter  to  the  said 
T.T.  desiring  the  said  T.  T.  to  supply  the  said  H.  H. 
with  any  sum  of  money  whatever:  and  so  the  jurore 
aforesaidf,  upon  their  oath  aforesaid,  do  say  that  the  said 
L.  P.  on,  &c.  at,  &c.  by  colour  of  the  said  counterfeit  let- 
ter, and  by  the  said  false  pretences,  unlawfully,  falsely, 
fraudulently,  and  deceitfully  did  obtain  and  get  into  his 
hands  and  possession,  of  and.  from  the  said  T.  T.  the  said 
sum  of  sixty-three  pounds,  of  lawful  money  of  Great  Bri- 
tain, .  of  the  monies  of  him  the  said  T.  T.  and  th^e  said 
L.  P.  the  said  T.  T.  of  his  money  aforesaid  then  and 
there  fraudulently  and  deceitfully  did  deceive  and  de- 
fraud, to  the  great  damage  and  deceit  of  the  said  T.  T. 
against  the  form  of  the  statute,  &c.  and  against  the  peace, 
^c. 

coid,  by  process  or  otherwise,  death,  as  shall  be  appointed  by 

every  sucti  offender  shall  suf-  those  before  whom  he  shall  be 

fer  such  punishment,  by  im-  so  convict, 
prisonment,  setting  upon  the         (i)    Qu.  whether  the  tenor 

pillory,  or  ojtherwise  by  any  should  not  be  set  out. 
corporal  pain,  except  pains  of 
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132.  Indictmint  for  obtaining  money ^  by  drawing  a  hiO  and 
faUehf  pretending  thai  W,  H.  uhu  indebted  to  &e  defendad, 
iindwmddpayikeUU[k).     ' 

That  A«  B.  late  of,  &c.  labourer,  being  an  ill^sposed 
person  and  common  cheat,  and  contriving  and  intend* 
mg  unlawfully,  fraudulently,  and  deceitfully  to  dieat 
and  defraud  one  C.  D.  of  his  monies  [wr  of  his  goods, 
&C.  as  the  ease  is,)  for  the  eupport  cS  his  profligate 


(*)  By  30Geo.  2.  c.  24. 8. 1. 
.it  is  enacted,  that  all  penons 
who,  koowingly  and  design- 
edly by  false  pretence  or  pre- 
tences, shall  ODtain*  from  any 
person  or  persons,  money, 
goods,  wares,  or  merchandizes, 
with  intent  to  cheat  or  defraud 
any  person  or  persons  of  the 
'same,  shall  be  deemed  offen- 
ders against  law  and  the  pab- 
lic  peace;  and  the  court,  be&re 
whom  such  offender  or  offenders 
shall  be  tried,  shall,  in  case  he, 
she,  or  they  shall  be  convicted 
•of  any  of  the  said  offences,  order 
such  offender  or  offenders  to  be 
fined  and  imprisoned,  or  to  be 
'put  In  the  pilloiy,  or  publidy 
whipped,  or  to  lie  transported, 
as  soon  as  conveniently  may  be, 
according  to  the  laws  made 
for  transportation  of  felons,  for 
the  term  of  seven  years,  as  ths 


court  in  which  any  stiich  oSea* 
der  or  pffesders  shall  be  coo- 
victed  shall  think  fit  and  order. 
The  Stat.  52    G.  3.  c  64. 
after  reciting  the  stat.  30  G. 
2.  c.  24.  ana  that  it  had  been 
deemed    expedient   to  eitend 
its  provisions,  enacts,  that  sU 
persons  who    knowingly   and 
designedly,  by  fiUse  prtteaoe 
or  pretences,  shall  obtain  from 
any  person  or  persons,  or  from 
any  oody  politic  or  corporate, 
.  any  money,  goods,  wares,  or 
merchandizes,    or   any  bond, 
bill  of  exchange,  bank  note, 
promissory  note,  or  other  secu- 
nty  for  the  payment  of  money, 
or  any  warrant  or  order  for  toe 
payment  of  money,  or  deliveif 
or  transfer  of  goods,  or  -othtf 
valuable  thing,  with  intent  to 
cheat  or  d^raud  any  person  or 
persons,  or  any  body  politic  or 


^  In  general,  when  ih9  ertdii  UMained  by  the  fidm pr^enee,  Iheeiseftli 
within  ttis  statute.  A  pcnon  was  employed  to  cupenoteBd  woikoA  P 
take  an  account  of  their  wages,  and  was  at  the  end  of  each  week  lop- 
plied  with  money  to  pay  them,  but  was  not  entitled  to  receive  money 
on  account,  but  merely  what  was  due  to  the  workmen  for  woik  dost. 
He  deliiFered  in  a  note  of  the  amount  of  wofes  in  tbe  conmoa  foah,  Int 
dmiged  a  laiger  mm  than  the  workmen  weie  entitled  t%  with  inleat  to 
appropriate  tbe  surplus  to  his  own  use.  And  the  judges,  on  thegroSBd 
above  stated,  held  the  case  to  be  within  the  aot.  Mitchell  s  case,  Gloocestcr 
Sp.  Ass.  179S-  East.  P.  C.  830.  Where  goods  have  been  obadned  by 
fraud,  the  oouit  has  no  power  to  awaid  restitntien  as  in  oasea  af  ftiony.  5 
T'  R.  176  ft*  V.  Jk  Vnuts;^  Leach,  66G« 
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way  of  life  {I),  on  &c.  with  force  and  arms,  at  &c. 
di<f  unlawful iy,  knowingly^  designedly ,  (m),  mA  falsely 
(n)  preUnd  (o)  to  the  said  CD.*,  that  one  W.  H.  was 
a  gentleman  of  fortune  residing  at  H.  in  the  county 
of  B.  and  that  divers  large  sums  of  money  were  due  and 
owing  from  the  said  W.  H.  to  the  said  A.  B,  and  that 
fehe  said  W.  H.  would  accept  and  pay,  according  to  the 
tenor  and  effect  thereof^  a  certain  bill  of  exchange  in 
writing*  then  and  there  drawn  by  the  said  A.  B.  upon  the 
aaid  W.  H.  and  dated  the  day  and  year  aforesaid,  and 
whereby  the  said  A.  B.  required '  the  said  W.  H.  to  pay 
to  the  said  C.  D.  or  order,  the  sum  of  thirty^one  pounm 
ten  shillings,  one  week  after  the  date  thereof,  and  to 
place  the  same  to  the  account  of  him  the  said  A/B.  and 
then  and  there  delivered  the  same  to  the  said  C.  D.  by 
which  said  false  pretences  the  said  A.  B.  did  then  and 
there,  to  wit,  on,  &c«  knowingly  and  designedly  obtain 
from  the  said  C.  D.  a  lai^  sum  of  money,  to  wit,  five 
pounds  ten  shillings  of  the  money  of  the  said  C  D.  with 
intent  then  and  there  to  defraud  him  the  said  C.  D.  of 
the  same ;   whereas  (p)   in  truth  and  in  fact   the 

corporate,  of  the  same,  or  shall 
knowingly  send  or  deliver  any 
letter  or  writing,  with  or  with- 
out a  name  or  names  subscribed 
thereto,  or  signed  with  a  ficti* 
tious  name  or  names,  letter  or 
letters,  threatenix^  to  accuse 
anv  person  of  aay  crime  punish- 
able by  law  with  death,  trans* 
portation,  pillory,  or  any  other 
infamous  punishment,  with  a 
view  or  intent  to  extort  or  eain 
any  Bond,  &c.  [as  hefore]  shall 
be  deemed  offenders  against 
law  and  the  public  peace,  and 
dsall  be  liable  16  be  prosecuted 
and  punished,  in  like  manner 
as  if  they  had  knowingly  and 
designedly,  by  false  pretence 
or  pretences,  obtained  money^ 
wares,   and   merchan- 


goods, 
di^es 


from  any  person  or 
persons  with  intent  to  cheat 
or  defraud  any  person  or 
persons  of  the  same,  or  had 
sent  or  delivered  such  letter  or 
writing  with  a  view  or  intent  to 


extort  money,  eoods,  wares,  or 
merchandizes  from  the  person 
or  persons  so  threatened. 

(/)  This  inducement  appears 
to  be  unnecessarv,  since  it  is 
no  part  of  the  aescription  of 
the  offence. 

(m)  These  words  are  essen- 
tial to  the  description  of  the 
offence  under  both  the  statutes. 

(n)  As  to  the  necessity  for 
this  allegation,  see  p.  96,  97. 

(o)  &  to  the  necessity  for 
Setting  out  the  means  by 
which  the  fraud  was  effected, 
see  p.  94,  95,  96, 97. 

(p)  It  has  been  lately  de- 
cided that  it  is  essential  to  ne- 
gative, expressly,  the  truth  of 
those  pretences  by  means  of 
which  the  proper^  was  ob* 
tained,  and  that  it  is  not  suffi- 
ciesit  to  allege,  in  the  words  of 
the  statute,  that  the  defendant  x 
did,  by  false  pretences,  obtain, 
&c.  R.  V.  PmoU^  2  M.  &  S. 
379.  386, 
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W.  H.  was  not  then  a  gehdeman  of  fortmie  residing  at 
H.  in  the  county  of  B.  and  .whereas  in  truth  and  in  Cut 
there  were  not  then  divers  large  sums  of  money  owing 
from  the  said  W.  H.  to  the  said  A.  B.  and  whereas  ia 
truth  and  in  fact  the  said  W.  H.  did  not  nor  would  ac- 
cept the  said  bill  of  exchange,  and  whereas  in  truth  and 
in  &ct  the  said  W.  H.  did  not,  could  not,  nor  would  pay 
the  same  bill  of  exchange  when  the  same  became  oue^ 
according  to  the  tenor  and  effect  of  the  same  bill,  or  at 
any  other  time  whatsoever,  to  the  great  damage  and  d^ 
ception  of  the  said  C.  D.  also  against  the  form.  Sec  and 
against  the  peace,  &a 

(2nd  CaunL)  That  the  said  A.  B,  on,  &c.  with  force 
and  arms,  at^  &c.  contriving  and  intending,  &c.  [as  before) 
did  unlawfully,  knowingly,  designedly,  and  falsely  pre* 
tend  to  the  said  C.  D.  that  the  said  W.  H.  was  a  gentle* 
man  residing  at  H.  in  the  county  of  B.  and  that  the  said 
W#  H.  would  pay  a  certain  other  bill  of  exchange  in  writ* 
ing,  then  and  there  drawn  by  the  said  A*  B.  upon  the  said 
W.  H.  and  dated  the  day  and  year  last  aforesaid,  and 
whereby  the  said  A.  B.  required  the  said  W.  H.  to  pay 
to  the  said  C.  D.  or  order,  the  sum  of  thirty-one  pounds 
ten  shillings,  one  week  after  date  thereof,  and  to  place 
the  same  to  the  account  of  him  the  said  A.  B.  and  then 
and  there  delivered  the  same  to  the  said  C.  D»  by  which 
said  false  pretences,  &c.  (state  the  obtaining  of  the  mo» 
ney^  and  then  negative  the  pretences,  and  conclude  as  in  the 
first  count.) 


133.  Under  false  pretences  of  beifig  merchants  of  good  fot' 

♦ 

{Commencement  as  in  pr«ld2.  to  the  *.)  That  the  fiud 
A,  B.  then  was  a  merchant  of  great  fortune,  who  wanted 
to  purchase  horses  in  order  to  send  them  abroad,  and  that 
he  then  was  a  housekeeper  at  Penge  Common,  in  the 
county  of  Kent.  And  the  jurors,  &c.  that  the  said  A.  B. 
&c.  by  the  false  pretences  aforesaid^  did  then  and  there 
unlawfully,  knowingly,  and  designedly,  obtain  fromUie 
said  C.  p.  divers  goods  and  merchandizes,  that  is  to  say, 
one  mare  and  six  geldings  of  him  the  said  C.  D.  of  great 
price  and  value,  to  wit,  bf  the  price  and  value  of  one  hun- 
dred and  forty  pounds,  of  lavyful  money  of  Great  Qritain* 
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with  intent  then  and  there  to  cheat  and  defraud  the  said 
C.  D.  of  the  same,  whereas  in  truth  and  in  fact,  &c.  {nega^ 
tioe  the  pretences ,  and  conclude  as  in  pr.  132.) 


134.  Far  obtaining  goods  from  a  tradesman^  under  pretence  of 
hemg  a  servant  to  one  of  his  customers. 

ICommencement  as  in  pr.  132  io  the  *•)  That  he  the 
said  A.  B.  then  was  the  servant  of  one  E.  A.  (the  said  E.  A  • 
then  and  long  before  being  well  known  to  the  said  C.  D. 
and  a  customer  of  the  said  C.  D.  in  his  business  and  way 
of  trade :)  and  that  he  the  said  A.  B.  was  then  sent  by 
the  said  E.  A.  to  the  said  C.  D.  for  five  yards  of  super* 
fine  woollen  cloth  ;  by  which  said  false  pretences  the  said 
A.  B.  did  then  and  there,  to  wit,  on,  &c.  at,  &c.  un- 
lawfully, knaioinglif^  and  designeditf,  obtain  from  the  said 
C.  D.  five  yards  of  superfine  woollen  cloth,  of  the  value 
of  four  pounds  and  fifteen  shillings,  of  tlie  goods,  wares, 
and  merchandizes  of  the  said  C.  D.  with  intent  then  and 
there  to  cheat  and  defraud  him  the  said  C.  D.  of  the  same; 
whereas  in  truth  and  in  fact,  {negative  the  pretences,  and 
conclude  as  in  pr.  132.) 


135.  Indictment  against  an  apprentice  for  a  fraudulent  enlist-* 

ment  [q]. 

That  A.  B.  late  of,  &c.  being  an  apprentice  bound  by  in- 


(o)  By  the  mutiny  act,  (see 
53  G.  3.  c.  17.  s.  90.)  if  any 
person  shall  make  any  false  re- 
pTesentation  of  any  particular 
contained  in  the  oaths  and  cer- 
ti6cate8  mentioned  in  that  sta^- 
tute«  before  the  magistrate,  at 
the  time  of  attestation,  for  the 
purpose  of  obtaining,  and  shall 
obtain,  any  enlisting  money  or 
bounty  for  entering  into  his 
majesty's  service,  or  any  other 
money,  he  shall  he  deemed 
guilty  of  obtaining  money  un- 
der false  pretences,  within  the 


Stat,  no  G.  2.  c.  24.  It  is  also 
enacted  by  the  first  of  these 
Stat,  that  the  production  of 
such  certificate  and  proof  of 
the  handwriting  of  the  justice 
of  the  peace  giving  such  certi- 
ficate, shall  be  sufficient  evi- 
dence of  the  parties  having  re- 
presented the  particulars  con- 
tained in  the  oath  sworn  by 
him,  and  specified  in  the  cer- 
tificate of  the  justice.  This 
representation  states  the  place 
of  the  party's  biith»  his  age, 
tiiat    he    docs  not  belons:  to 
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denture  [r]  to  serve  one  L«  M.  for  a  certaiD  term  of  y^is, 
which  is  yet  unexpired,  did,  without  the  consent  of  his 
roaster,  on,  &c.  at,  &c  cause  and  procure  himself  to  be 
enlisted  into  his  majesty's  — —  regiment  of  foot;  and 
that  he  the  said  A.  B.  did  then  and  there,  upon  his  at- 
testation before  C.  D.  esquire,  then  being  one  of  his  mar 
jesty*8  justices  assigned  to  keep  the  peace  within  the 
said,  county,  and  also  to  hear  and  determine  divers  felo- 
nies, trespasses,  and  other  misdemeanors,  within  the 
said  councy  committed,  at  the  time  of  the  attestation  of 
him  the  said  A«  B.  there  before  the  said  magistrate,  un- 
lawfully^ knowingly,  designedly,  and  falsely  represent 
and  pretend;  that  be  the  said  A.  B.  was  not  then  an 
apprentice,  for  the  purpose  of  obtaining  a  bounty  for  en- 
tering into  the  service  of  our  said  lord  the  king ;  and  did 
then  and  there,  by  means  of  such  false  representation  and 
pretence,  unlawfully,  knowingly,  and  designedly,  obtain 
froiti   ■  ■  ,    then  paymaster  of   his    majest/s 

— -«—  regiment  of  foot,  the  sum  of  1^  pounds,  as  and 
for  such  bounty-money ;  whereas  in  truth  and  in  fact 
the  said  A.  B.  at  the  time  of  such  attestation,  then  and 
there  was  and  still  is  an  apprentice,  bound  by  indenture 
to  serve  L.  M,.  for  the  then  remainder  of  a  term  of  seven 
years,  of  which  term  five  years  were  then  unexpired, 
to  wit,  at,  &c.  against  the  form  of  the  statutes,  &c.  and 
against  the  peace,  &c.  (In  another  count  allege  an  inten^ 
tion  to  defraud  the  king  [s].) 


136.  Indictment  for  fraudulently  winning  money  at  dUoe[t]. 

{Comm^  as  in  pr.  1.)  Bv  fraud,  shift,  cozenage,  cir- 
cumvention, deceit,  unlawuil  device,  and  ill  practice,  in 
playing  with  dice,  thfit  is  to  say,  in  playing  at  a  certain 

any  other  regiment,  or  to  his  («)  See  iZ.  v.  Jonee,  Leach, 

majesty^s  navy  or  marines,  that  208.  East.  P.  C.  822» 

he  has  the  perfect  use  of  his  (f)   By  stat.~9  Ann,  c.  H« 

limbs  and  hearing,  and  is  not  i.  5.  if  any  person  or  penoni 

an  apprentice.  53  G.  3*.  c.  17.  shall,  by  any  fraud  or  shiftt 

8.  147.  cozenage,  circumvention,  de* 

(r)  The  indentures  must  be  ceit,  or  unlawful  device,  or  ill 

proved  by  the  subscribing  wit-  practice  whatsoever,  in  playing 

aess.  IL  v.  Jones,  Ltoch,  208.  at  or  with  cards,  dice,  or  at 


Fraud.^''-Xramimg. 


401 


game  called  hasard,  and  b^  then  and  there  fraudulently 
slurring  the  diceCti),  did  win,  obtain,  and  ac((uire  to  him- 
gelf,  ■  ,  of  lawful  money  of  Great  Britain, 

of  the  monies  of  one  C.  D.  of  and  from  him  the  aaid  C.  D. 
in  and  by  playing  with  him  the  aaid  C.  D.  at  dice,  to 
the  great  damage  of  the  said  C  •  D.  against  the  form,  tec. 
and  against  the  peace,  &c. 


137.  IndidmetU  for  vmning  above  ten  pounds  at  eardif  ai  ofi» 

time  and sUtmg  («)• 


That  A.  B.  late  of,  &c.  gentleman,  on,  &c»  at  the  jpa- 


any  the  games  aforesaid*,  or  in 
or  by  bwing  a  share  or  part  in 
the  stakes,  wages,  or  ad?en* 
lares,  or  in  or  by  betting  on 
the  sides  or  hands  of  sucn  as 
do  or  shall  play  as  aforesaid, 
wjkf  obtain,  or  acquire,  to  him 
or  themselves,  or  to  any  other 
or'others,  any  money  or  other 
valuable  thing  or  things  what- 
soever, or  shall,  at  any  one 
time  or  sitting,  win  of  any  one 
or  more  person  or  persons  what- 
soever aoove  the  sum  or  value 
of  £10;    and  be    convicted 
of  any  of  the  i!aid  offences, 
upon  an  indictment  or  infor- 
mation to  be  exhibited  against 
him  or  them  for  that  purpose, 
he  or  they  shall  foneit  five 
times  the  value  of  the  money  or 
other  thing  so  won  as  aforesaid; 
and  in  case  of  such  ill  practice 
as  aforesaid  shall  be  deemed 
infamous,  and  suffer  such  cor- 
poral punishment  as  in  cases 
of  wilful  perjury ;  and  such  pe- 


nalty to  be  recovered  by  such 
person  or  persons  as  shall  sue 
for  the  same  by  such  action  as 
aforesaid. 

(«)  It  seems  to  be  necessary 
to  set  out  the  particular  means 
of  firaud, 

(x)  By  Stat.  18  Geo.  2.  c.  34. 
s.  8.  it  is  enacted.  That  if  any 
person  shall  win  or  lose  at  play* 
or  by  betting,  at  any  one  time, 
the  sum  or  value  of  ten  pounds, 
or  within  the  space  of  twenty- 
four  hours,  the  sum  or  value 
of  twenty  pounds  j  such  person 
shall  be  liable  to  be  indicted 
for    such    offence  within    six 
inonths  after  it  is  committed, 
either  before  his  majesty's  jus- 
tices of  the  king*s  bench,  as- 
siie,  gaol  delivery,  or. grand 
sessions ;  and  being  thereof  le*^ 
gaily  convicted,  shall  be  fined 
five  times  the  value  of  the  sum 
so  won  or  lost ;  which  fine  (af* 
'ter  such  charges  as  the  court 
shall  judge  reasonable  allowed 


*  Cards,  dice,  tablei,  teuiis,  bowU^  or  other  game  or  games  whatsoever. 

A  Jbot-ract  it  a  game  within  thui  statute ;  and  one  person  running  alono 
(against  time)  is  within  the  meaning  of  it,  ftc.  Brown  v.  Berkeley^  Cowp. 
281.  Vide  Lynally.  Longboihom^  %  Wils.  36.  So  as  to  horse'racing.  Oood' 
kurn  V.  Marki/y  2  Stra.  1 159.    Vide  also  Lord  Raym.  87.  452.  1034. 
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•^y  in  the  county  of 


>,  did,  by 


risk  (y)  of  f— 

gaming  and  playing  at  cards  with  C.  D.  gentleman,  win, 
at  one  time  and  sitting,  above  the  sum  of  ten  pounds, 
that  is  to  say,  the  sum  of  four  hundred  and  twenty  pounds. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  That  the  said  A.  B.  afterwards,  to  wit, 
on,  &c.  in  the  parish  above  mentioned,  in  the  county 
aforesaid,  did  receive  (z),  obtain,  and  procure  to  himself  of 
the  said  C.  D.  but  from  and  by  the  hands  of  E.  F.  as  agent 
or  servant  to  the  said  C.  D.  for  and  in  satisfaction  of  the 
said  four  hundred  and  twenty  pounds  so  won  as  aforesaid, 
the  sum  of  four  hundred  and  twenty  pounds,  of  lawful 
money  of  Great  Britain,  to  the  great  damage  of  the  said 
C.  D.  against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c. 

9nd  count.  That  the  said  A.  B.  on,  &c.  at,  &c.  did,  by 
gaming  and  playing  at  cards  with  C.  D.  gentleman,  win, 
obtain,  and  acquire  to  himself,  of  and  from  the  said  C.  D. 
at  one  time  and  sitting,  above  the  sum  of  ten  pounds,  that 
is  to  say,  the  sum  of  four  hundred  and  twenty  pounds,  of 
and  from  the  said  C.  D.  (Conclude  as  before.) 


to  the  prosecutors  and  evidence 
out  of  the  same)  shall  go  to 
the  poor  of  the  parish  or  place 
where  such  offence  shall  be 
committed. 

8.  9.  Provided  that  if  any 
person  so  offending  shall  disco- 
ver any  other  person  so  offend- 
ing, so  that  such  person  shall 
be  thereupon    convicted,   the 

Serson  so  discovering  shall  be 
ischareed,  and  indemnified 
from  all  penalties,  bv  reason  of 
any  such  offence,  it  such  per- 
son so  discoverinfi;  hath  not  been 
before  convicted  thereof,  and 
shall  be  admitted  as  an  evi- 
dence to  prove  the  same. 
See  statutes  2  G.  2.  c.  28. 


12  Geo.  2.  c.  28.  25  Geo.  2. 
c.  36.  s.  5.  and  16  Car.  2.  c.  7. 

(y)  The  offence  should  be  laid 
to  have  been  committed  within 
a  parish,  since  the  fine  is  given 
to  the  poor  of  such  parish.  See 
Lookup's  case.  Burr.  2018. 
where,  in  a  qui  tarn  action  un- 
der this  statute,  the  defect  was 
holden  to  be  cured  by  a  ver- 
dict, which  found  that  the  de- 
fendiant  did  owe,  &c.  to  the 
poor  of  a  particular  parish. 
And  see  Mr.  J.  Bullcr*s  obser* 
Vation,  4  T.  R.  227. 

(z)  This  special  allegation 
of  the  receipt  from  the  agent 
does  not  appear  to  be  neces* 
saiy. 
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FORGERY  (a). 


\a)  Forgery  is  punishable 
as  a  misdemeanor  at  common 
few,  and  in  a  great  variety  of 
instances,  as  a  capital  felony, 
by  virtoe  of  different  statutes. 
Mr,  J.  Blackstone,  4  Comm. 
247.  defines  it  to  be  the  frau- 
dulent making  or  alteration  of 
a  writing  to  the  prejudice  of 
another  man *8  right.  Mr.  Baron 
Eyre,  in  Taylor's  case,  East. 
P.  C.  853.  defined  it  to  be  a 
false  signature  made  with  intend 
to  deceive  ;  but  this  definition 
does  not  expressly  comprehend 
the  cases  where  the  forgery 
Consists  in  the  altering  a  valid 
instrument  with  a  fraudulent 
intention.  In  the  case  of 
Farkes  and  Brown,  2  Leach, 
898.  it  was  defined,  by  Mr.  J. 
Grose,  to  be  "  the  false  making 
of  a  note  or  other  iTistriiment 
with  intent  to  defraud.^* 

I.  With  respect  to  the  fctlse 
makhuj^  these  wor^s,  with  great 
propriety,  include  every  frau- 
dulent  and  material  altera* 
tion  of  an  instrument  already 
existing,  whether  by  diminu- 
tion, addition,  transposition,  or 
any  combination  of  these 
practices,  for  in  each  of  these 
instances,  a  new  and  false  in- 
strument is  created,  and  such 
practices  are  as  much  within 
the  mischief  of  the  oflence, 
and  frequently  even  more  so, 
than  if  the  whole  instrument 
had  been  fabricated ;  and, 
therefore,  the  alteration  of 
the  figures  in  a  bill  of  ex- 
change, so  as  to  make  ^  larger 

TOL.  ]].  K 


sum  payable,  or  df  the  date,  so 
as  to  make  the  same  sum  pay- 
able at  an  earlier  period,  4  T. 
R.  320.  or  the  fraudulent  ap- 
plication of  a  genuine  signa- 
ture   to    a   false    instrument, 
Puckering's  case,   1  And.  100. 
Teague^s   case,    East.    P.    C. 
979.  amounts  to  a  forgery,  see 
3  Ins.  169.  170.     1  Hale,  683. 
Str.  18.     Dawson's  case,  East. 
P.  C.  978.     3  P.  Wras.  4 If). 
Kinder's  case.  East.  P.  C.  855. 
But  there    must    be    a  faUe 
making^    that  is,    some    false 
signature  or  alteration  of  an 
existing      instrument ;      and, 
therefore,  where  a  defendant 
offered  in  payment  a  bill  of 
exchange    which  '  was  ^  made 
payable  to  Barnard  M'Carty, 
and  which  had  been  indorsed 
by     Barnard     M'Carty,     and 
fiilsely  asserted  that  his  name 
was    Barnard    M'Carty,    and 
that  the  indorsement  was  his, 
upon  which  representation  the 
person  to  whom  it  was  offered 
took  the  bill  in   payment,  it 
was  holden  by  all  the  judges, 
that  the  offence  did  not  amount 
to  for^ry,  since  there  was  no 
false  indorsement,  R,  v.  He- 
iwy.  Leach,  268.    East.  P.  C. 
856.    But  it  is  not  necessary 
that  the  false  making  should 
be   in    another   man*s  name* 
though  it  seems  to  have  been 
formerly  so  considered.  Lewis's 
case,  Post  117.  1  Haw.  c.  70, 
s.  2. 

Where  the  offence  consists 
in  the  false  making  of  an  in* 
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strument,  in  resemblance  of 
another  genuine  instrument^ 
it  is  not  essential  that  the  ve* 
semblance  should  be  complete 
in  every  respect,  it  is  sufficient 
if  it  be  stroi^  enough  to  ef- 
fect the  particular  fraud,  and 
to  prevail  over  that  degree  of 
caution,  prudence,  and  discre* 
tion,.  which  ought  to  be  used 
in  the  usual  course  of  affairs ; 
and,  therefore,  though  the 
word  pomuU  and  the  water- 
mark words.  Bank  of  England^ 
were  omitted  in  the  body  of  a 
for|;ed  bank  note,  the  paper  of 
which  was  thicker  than  ordi- 
nary, yet  as  it  resembled  a  true 
note  in  other  respects,  it  was 
hoiden  to  be  sufficient  to  sup- 
port the  chaige,  Elliotts  case. 
Leach,  210. 

So  in  Hoost*8  case,  Ex.  Sp. 
Ass.  1802,  cor.  Le  Blanc,  i. 
East.  P.  C.  950.  wheie  it  ap- 
peared that  several  persons  had 
been  deceived  by  tne  counter- 
feited notes  in  question,  though 
a  person  from  the  bank  stated, 
that  he  could  not  have  been 
imposed  upon  bv  the  counter- 
feits, the  learned  judge  was  of 
opinion,  that  the  resemblance 
was  strong  enough  to  support 
the  indictment,  since  it  was 
sufficient  to  impose  upon  per& 
sons  in  general,  though  not 
upon  one  of  particular  eipe- 
rience.  So  it  is  not  essential 
that  the  instrument  should  be 
stamped,  though  without  a 
stamp  it  could  (though  .genu* 
ine)  have  no  lesal  operation. 
See  p.  102.  and  the  cases  there 
referred  to,  and  R.  v.  Fitzge- 
raid  and  Lee,  Leach,  24.  Eifit, 
P.  C.  953. 

Neither  is  it  requisite,  that 


the  instrument,  if  genuine, 
should  be  operative  and  avail- 
able, see  p.  110.  111.  and  the 
cases  there  referred  to ;  but,  if 
the  instrument  be  intrinsically 
defective  and  illegal*  no  indict- 
ment can  be  maintained  upon  it. 
See  p.  1 08. 109.  and  Jones*scase» 
Leach,  243.  East.  P.  C.  883. 
where  the  note  was  set  forth  as 
purporting  to  be  a  bank  note, 
and  ran  thus,— *^  I  promise  to 
pay*  for  self  and  company,  of 
my  bank  m  England^*  and  the 
court  of  K.  B.  held,  that  the 
prisoner  was  entitled  to  an  ae- 
quittal.  See  also  Coydu*s  case, 
Hurphv*s  case,  Starkie  on 
Ev.  vol.  ii.  tit.  Forgery. 

So,  in  WsdPs  case.  East. 
P.  C.  953.  it  was  hoiden,  diat 
a  person  could  not  be  guil^  of 
foiging  a  will  of  land,  purpoit- 
ing  to  be  attested  by  two  wit- 
nesses only,  since  such  a  will  is 
void  by  the  express  enactment 
of  the  Stat,  of  frauds,  29  Car.  2, 

C.    O.  S.   Urn 

2.  A  note  or  oAer  instnamtL 
It  has  been  doubted  whe- 
ther, at  common  law,  the  of* 
fence  of  foTmy  could  be  cqib- 
mitted  by  the  false  making  of 
any  instrument  wiiich  might 
prejudice  another,  1  Haac  c 
70.  s.  8, 9, 10.  East.  P.  C.  859. 
2  Su.  747.  Ld.  fiay.  1461. 
But,  clearly*  it  extended  to 
the  false  making  of  vaooid^ 
and  of  all  instruments  of  s 
fublic  nature^  such  as  a  psodi 
register,  a  privy  seal,  a  bwaos 
from  the  barons  of  the  exAe- 
quer  to  compound  a  debt,  &Ct 
and  to  private  deeds  and  ia* 
struments  not  under  sed«  i 
Haw.  c.  70.  s.  9,  10.  had 
many  instances  are  to  be  k/ai 
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of  indictments  for  forging  in- 
struments not  under  seal,  such 
as  a  bill  of  exchange.  Roll.  35. 
an  acquittance,  it!  v.  Ferren^ 
1  Sy.  278.  Trem.  1 29.  a  war. 
rant  of  attorney,  Ray.  81.  a 
bill  of  lading,  5  Mod.  137. 
1  £alk.  U2s  S7i«  See  2  Sir. 
747.  2Ld.  Ray.  1461.  R.  y. 
W^rd,  where  ii  ^as  hoideo, 
tliat  the  ibrging  an  order  with 
iiUent  to  avoid  the  delivery  of 
certain  goods  isentioped  in  a 
sdiedule,  was  forgery  at  com- 
mon law,  though  ^.  fraud  was 
not  efiected.  Aa4  in  JLieai^er 
Fawcett's  case.  East  *f .  C.  8^?. 
it  was  fapldent  that  tj^e  forgii^g 
ao  order  ^f  di^char^  by  hip 
cte^ipotf  by  one  who  w^  ootfh^ 
initted  to  g^ol  w^r  a^p  at- 
t^dbL9(ieut  ^  a  (^Dtemiit  in  ^ 
cudl  cause,  by  me^kns  of  ytbick 
he  obtained  his  dischairge^  was 
at  all  ^v^ts  a  ffusdeipae^up^or  at 
qammpn  l^wr,  although  the  or- 
der was  a  n^ere  iiuljuy^  since 
the  attachment  b94  ^t  be^i 
issued  for  nou-p^yment  oi  mo- 
oey ;  ^d  ^x^eaX  n^ajority  of  the 
j  Q^es  held,  that  it  was  ^ivfUcit- 
^bleas  a  forge^atcom^n^  law. 
But  there  aar^  few  casef  in 
whM^h  41  forgery  can  be  coa^- 
Viitted  Jjii^yto  pr^udjce  the 
public^  QX  ^v&a  a  fi^i^ate  indi- 
vidu9.1  to  any  seripus  e^tje^^t* 
whith  hf»9  not  been  provi4ed 
9gai9st  hy  4\n^  94'  more  of  the 
i^uioerous  statutes  which  ^ave 
lieen  lesajled  ^igaipat  ihi*  'Of- 
Cenoe ;  to  some  of  the  i^inci- 

El  ones  the  reader  is  Referred 
low- 

3.  An  itilention  to  defr^pjid 
^mother  is  of  t^  yery  essetioe 
of  this  Qftenoe  ^  <x)mi99p  ijs^f 
^s;i4  sc«m#  to  forqi  p^rt  of  the 


definition  of  it  in  the  several 
statutes,  which  prohibit  and 
more  severely  punish  particu- 
lar branches  of  it  But  it  is 
by  no  means  necessary,  that 
any  prejudice  should  actuaily 
result  from  the  forg^ery.  2  Str. 
747.  SLd.  Ray/1461.;  it  is 
sufficient,  if  another  party  may 
he  p^ieiudiced.  An  int^i)t  to 
^TWui  must  be  averrod*  see 
p.  lU- 112.180.;  butit  may  be 
averred  generally,  without  spe** 
cifying  the  means,  (b.  It  must, 
however,  be  profiled  9s  it  js  al- 
leged, fh.  It  has  been  holdeu, 
that  it  is  fio  objection  to  a  spe- 
cial verdict,  thf^^  tl^  fpigery 
yf^  noit  fpumi  to  hfa^^  be^n 
Cpwu^itted  £or  the  ^a^Le  of  gain 
or  .of  iifa*^.  Wind's  iQ^,  JA. 
8^y.  1466, 

As  to  th^  forgjery  of  4Qeds, 
^Ils»  securities,  receipts,  or- 
dLer$  for  i^oi^ey,  ^c.  or  utter- 
iiig  of  the  ^ame,  jto  4«fisaw) 
^y  person  or  oo^^oratiop,  see 
the  Stat  45  G.  3.  c  ^9.  s.  1. 
2  <}.  ?.  X2.  25.  7  G.  2.  c.  ?2. 
1$Q.  2.  c.  13.  41  G.  3.  c.  39.; 
of  drafts  on  tike  receiver-qepe- 
r^  of  the  customs,  see  f^at.  46 
G.  3.  c.  150.;  of  draftf,  J^c. 
of  pi^Mic  offices,  Stat  46  G« 
3.  €.45.  75.  76,83.  H?.  J  59. 
$0  G.  3.  c.  65, /i.  J  8.  51jG.  3. 
^  J  5.  52  G.  3.  c.  143, ;  of  re- 
ceipts fojr  oontr^utions  under 
Ihe  (ipa^  Ac^,  41  G.  ;i.  U.  K. 
c.  3.  f.  ?4.;  of  contjT^^ts  for 
the  rede^f^ion  pf  the  land- 
au, st«t  4!2  G.  3.  <:.  11^.  194. 
50  G.  3.  €•  65,  51  G.  3.  c. 
15. ;  of  lottetry  tictcets,  stat. 
44  Q,  3.  fi,  94.  A.  1  J. ;  9f  par 
per  fof  )m^  ootes,  er  eiigr^vr 
}fifr  ji)^K  notes  withoujt  aikho- 
lity,  «tfbt.  45  iQ.  3.  c«  ^9.    52 
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18.  Indictment  for  foraing  an  indenture  of  haraain  and  «rfe, 
and  a  release  of  another* s  freehold  estate  in  right  of  his  wiftf 
ttjxn^  Stat  5  Eltz,  ch.  14  (6). 

That  J.  6.  gent  and  E.  his  wife,  in  right  of  her  the 


G.  3.  c.  138.;  of  dollars  or  to- 
kens of  the  Bank  of  England 
or  Ireland,  stat.  45 G.  3.  c.  42. 
8.  1. ;  of  foreign  bills  of  ex- 
change, Stat.  43  G.  3.  c.  139. 
s.  I.  3. ;  of  debentures  for  teas 
exported  to  Ireland,  stat.  41 
G.  3.  c.  75.  s.  7.;  of  excise 
certificates,  stat.  41  G.  3.  c  91. 
s:  5. ;  of  franks,  stat.  43.  G.  3. 
c.  28.;  of  certificates  or  de- 
bentures under  the  Annuity  Act, 
53  G.  3.  c.  41.  8.  26.  27. ;  of 
transfers  under  acts  for  im- 
proving the  land  revenues  of 
the  crown,  54  G.  3-  c.  78.  s. 
38. ;  of  certificates  of  pension- 
ers of  Greenwich  Hospital,  a 
false  presentation  of,  54  G.  3. ; 
ef  bill  of  exchange,  &c.  in  the 
name  of  the  agent-general,  54 
G.  3.  c.  151.  8.  16. 

(h)  By  the  St.  5  Eliz.  c.  14. 
s.  2.  if  any  person  or  persons, 
tipon  his  or  their  oum  head  and 
imagination,  or  by  false  con- 
spiracy and  fraud  with  others, 
snail  wittingly,  subtilly,  and 
falsely,  forge  or  make,  or  sub- 
tilly cause  or  wittingly  assent 
to  be  forged  or  made,  any  false 
deed,  charter,  or  writing  seal- 
ed, court-roll,  or  the  will  of 
any  person  or  persons,  in  writ- 
ing, to  the  intent  that  the  es- 
tate of  freehoki  or  inheritance 
of  any  person  or  persons,  of,  in, 
or  to  any  lands,  'tenements,. or 
hereditaments,  freehold  or  co- 


pyhold, or  the  right,  title,  or 
interest  of  any  person  or  per- . 
sons,  of,  in,  or  to  the  same,  or 
any  of  them,  shall  or  may  be 
molested,  troubled,  defeated, 
recovered,  or  charged,  or  shall 
pronounce,  publish,  or  show 
forth  in  evidence,  any  such 
false  and  foiged  deed,  cnarter, 
.writing,  court-roll,  or  will,  is 
true,  knowing  the  same  to  be 
false  andfotged,  as  is  aforesaid, 
to  the  intent  above  remem- 
bered, "except  being  an  at- 
torney, lawyer,  or  counsellor, 
he  shall  for  his  client  plead, 
shew  forth,  or  eive  in  evidence 
such  false  and  forged  deed,  &c. 
to  the  forging  whereof  he  was 
not  party  or  privy,"  and  shall 
be  thereof  convicted,  either 
upon  action  or  actions  of  for- 
gery or  fabe  deeds  to  be  found- 
ed upon  the  said  statute,  at 
the  suit  of  the  party  grieved, 
or  otherwise,  according  to  the 
order  and  due  course  of  the 
laws  of  this  realm,  &c  shall 
pay  unto  the  party  grieved  bis 
double  costs  and  damages,  to 
be  found  or  assessed  in  that 
court  where  such  conviction 
shall  be,  and  also  shall  be  set 
upon  the  pilk>ry  in  some  open 
market,  or  other  open  place, 
and  there  have  both  his  ears 
out  off,  and  also  his  nostrils 
slit  and  cut,  and  seared  with  a 
hot  iron,  he.  and  shall  for* 


Fraud. — Forgery. 


607 


said  E-  on  the  ■    ,  &c.  and  long  before,  were,  and 

continually  from  thence  hitherto  have  been,  and  still  are. 


feit  to  the  king  the  whole  issues 
and  profits  of  his  lands  and  te- 
nements, and  suffer  perpetual 
imprisonment,  &c. 

By  sec.  3.  if  any  person,  ap» 
on  his  own  head  or  imagina^ 
tion,  or  by  false  conspiration 
or  fraud  had  with  any  other, 
shall  wittingly,  subtifly,  and 
falsely  forge  or  make,  or  cause 
or  assent,  &c.  any  false  char- 
ter, deed,  or  writing,  to  the 
intent  that  any  person  shall  or 
may  have  or  claim  any  estate 
or  interest,  for  term  or  years, 
of,  in,  or  to  any  manors,  lands, 
tenements,  or  hereditaments, 
not  being  copyhold,  or  any  an- 
nuity in  fee  simple,  fee  tail,  or 
for  term  ^f  life,  lives,  or  years ; 
or  shall,  as  is  aforesaid,  foige, 
make,  &c.  any  obligation  or 
bill  obligatory,  or  any  acquit- 
tance, release,  or  other  dis- 
charge, of  any  debt,  accompt, 
action,  suit,  demand,  or  other 
things  personal ;  or  shall  pro- 
nounce, publish,  or  give  in 
evidence  (except  as  is  before 
excepted)  any  such  false  and 
forged  charter,  &c.'  as  true, 
knowing  the 'same  to  be  false 
and  forged,  and  shall  be  there- 
of convicted  by  any  of  the  ways 
or  means  aforesaid,  he  shaU 
pay  unto  the  party  grieved  his 
double  costs  and  damages,  to 
be  found  and  assessed  in  such 
court  where  the  said  conviction 
shall  be  had,  ana  shall  be  also 
set  upon  the  pillory  in  some 
open  market-town,  or  other 
open  place,  and  there  have  one 


of  his  ears  cut  off,  and  also 
shall  suffer  imprisonment  for 
one  year,  &c. 

By  s.  7,  8.  it  is  further 
enacted,  that  if  any  person  so 
convicted  or  condemned  of 
any  of  the  offences  aforesaid, 
shall,  after  any  such  his  con-, 
viction  or  condemnation  eft- 
soons,  commit  or  perpetrate 
any  of  the  said  offences,  in 
form  aforesaid,  that  then  every 
such  second  offence  shall  be 
adjudged  felony  without  be- 
nefit of  clergy,  saving  to  all 
persons,  other  than  the  said  of* 
fenders,  and  such  as  claim  to 
their  uses,  all  such  rights,  &c. 
which  they  shall  have  to  any 
the  hereditaments  of  any  such 
person,  so  as  is  aforesaid  con- 
victed or  attainted,  at  any  time 
before,  &c,  saving  also  the  dow- 
er of  such  offender's  wife,  and 
the  right  of  his  heir. 

Sect.  I  ()•  further  enacts,  that 
all  justices  of  oyer  and  ter- 
miner, and  justices  of  assize, 
shall  have  power  to  inquire  of, 
hear,  and  determine  the  offences 
aforesaid. 

Sect.  9.  12.  and  16.  provide, 
that  this  act  shall  not  extend 
to  any  ordinary,  or  his  com- 
missary, &c.  lor  putting  their 
seal  of  office  to  any  will  to  be 
exhibited  unto  them,  not  know- 
ing the  same  to  be  false  or 
forged,  or  for  writmg  of  the 
said  will,  or  prohibiting  of  the 
same ;  nor  to  any  proctor,  &c. 
for  the  writing  or  pleading  of 
any  proxy  made  according  to 
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iteised  in  their  deifhesM  nt  of  fee  of  and  in  certain  mes- 
eaages,  lands,  and  tenementei  called  Jawick,  with  their 
appurtenances,  in  the  parish  of  Clackton,-  in  the  county 
of  Essex,  to  wit,  at,  &c.  and  that  J.  C.  late  of  London, 
Biercbant,  being  a  person  of  evil  name  and  fame,  and  of 
a  wicked  disposition^  and  contriving  and  intending  the 
said  J4  G«  and  E.  his  wife,  unjustly  to  aggrieve,  and  with 
an  intent  that  the  state  of  freehold  of  them  the  said  J.  G. 
and  Ew  of  and  in  the  said  landsi  tenements,  and  berediUn 
loents,  Called  Jawick,  in  the  parish  of  Clackton,  m  tiMS 
coun^  of  Essex  aforesaid,  and  the  ri|;ht,  title,  and  inteN 
est  or  the  said  J.  and  E.  of  and  in  the  s&me,  should  be 
molested  and  troubled,  afterwards,  to  wit,  on,  &c.  at,  &c. 
upofi  his  own  head  and  imagination,  with  force  and 
arms,  &c.  wittinglv,  subtilly,  and  falsely,  did  forge  and 
niakci  and  causea  to  be  forged .  and  made,  a  certain 
false  writing,  sealed,  purporting  to  be  sealed  and  de- 
livered by  the  said  J.  G.  and  E.  and  iQ  itself  purport- 
ing  to  be  an  indenture  of  bargain  and  sale  for  one  year, 
and  to  bear  date  on,  &c.  lind  supposed  to  be  made  be' 
tween  them  the  said  J.  and  E^  by  the  names  of  J.  G* 
of  the  city  of  Gloucester,  geatlemati,  and  £.  his  wife^ 
of  the  one  part,  and  the  aforesaid  J.  by  the  hanle  df 
J.  C.  of  London,  merchant,  of  the  other  pkTt:  in  which 
aaid  indenture  is  miention^  and  supposed  in  substance 
(among  other  things),  "  That  for  and  in  consideration 
of  the  sum  of  five  shilliugs,  of  lawful  money  of  Great 
Britain,  to  the  said  J.  G.  and  £.  his  wife,  in  hand  paid 
by  the  said  J.  C.  at  or  before  the  sealing  and  deliveiy  of 
the  same  indenture,  the  receipt  whereof  the  said  J.  6. 
and  £•  his  wife  thereby  are  mentioned  to  have  acknoW'* 
ledged,  they  the  said  J.  G.  and  E.  his  wife  had  granted,  bw- 


the  ecclesiastical  law,  kc.  for 
the  appearance  of  any  person 
bemg  cited  to  appear  in  such 
court;  nor  to  any  archdeacon 
or  official,  for  putting  their  au- 
thentic seal  to  the  said  proxy 
or  proxies ;  nor  to  any  eccIeM- 
astfcal  judge,  for  admitting  of 
the  same ;  nor  to  any  person 
Who  shall  plead  or  shew  fotih 


any  deed  or  writing  exewpli- 
fied  under  the  great  rsI  of 
England,  ortftider  the  seal  of 
any  other  authefittt  ooort  of 
this  reali* ;  nor  to  any  peiton 
who  shall  cause  any  seal  of  tnv 
court  Id  be  set  to  any  such 
deed,  charter,  or  Writing  en^ 
rolled,  not  knowing  the  ssvi 
to  be  ftilse  or  fefgad. 
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gained,  andtold,  and  by  the  same  indenture  have  granted, 
bargained,  and  sold  unto  the  said  J.  C.  all  that  park,  corar* 
monly  called  or  known  by  the  name  of  Jawtck  Parfa,  in 
the  parish  of  CHackton,  in  the  county  of  Essex,  [setting 
out  the  description  of  the  premises)  to  nave  and  to  hold  the 
said  park,  trees,  woods,  underwoods,  deer,  hereditament^, 
and  appurtenances,  thereby  bargained  and  sold,  or  meant, 
mentioned,  or  intended  so  to  ^  and  every  part  thereof, 
unto  the  s^id  J.  C.  his  executors,  administratora,  and  as* 
signs,  from  the  day  next  before  the  day  of  the  date  of  the 
same  indenture,  ror  and  during,  and  until  the  full  end 
and  term  of  one  whole  year  from  thence  next  following, 
and  fully  to  be  compleat  and  ended,  yieldinff  and  paying 
therefore,  upon  the  last  day  of  the  said  term  thereby  gran« 
ted,  the  rent  of  one  pepper-corn,  if  tile  same  should  be 
lawfully  demanded,  to  the, intent  and  purpose  that  by  vir- 
tue thereof,  and  of  the  statute  for  transferring  uses  into 
possession,  the  said  J.  C.  might  be  in  actual  possession  of 
all  and  singular  the  said  premises  thereby  granted,  bar- 
gained, and  sold,  or  meant  or  intended  so  to  be,  and  there- 
by might  be  enabled  to  receive  and  take  the  grant  and  re^ 
lease,  reversion  and  inheritance  thereof,  to  the  use  of  him- 
self, his  heirs,  and  assigns,  for  ever :  to  the  great  damage  of 
the  said  J.  6.  and  £.  iiis  wife,  against  the  form,  &c.  and 
against  the  peace,  &c.  * 

{^nd  Count,)  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  That  the  said  J.  d 
contriving  and  intending  the  said  J.  G.  and  E.  his  wife  as 
aforesaid  unjustly  to  aggrieve,  and  with  the  said  intent, 
that  the  state  of  freehold  of  them  the'  said  J.  and  £.  in 
Tight  of  the  said  E.  of  and  in  the  said  lands,  tenements, 
and  hereditaments,  and  the  right,  title,  and  interest  of 
them  the  said  J.  and  E.  of  and  in  the  same,  should  be 
molested  and  troubled,  on,  &c  at,  &c.  upon  his  own 
bead  and  imagination,  with  force  and  arms  wittingly, 
eubtilly,  and  falsely,  did  forge  and  make,  and  caused  to  be 
forged  and  made,  one  other  falsa  writing,  sealed,  in  itseif 
purporting  to  be  an  indenture  of  release,  and  to  bear  date 
on  the  twenty-second  day  of  September,  in  the  said  first 
year  of  the  reign  of  our  said  lorci  the  now  king,  and  sup- 
posed to  be  made  between  them  the  said  J.  G.  and  }L  his 
wife,  by  the  names  of  J.  G.  of  the  city  of  Gloucester,  gent 
and  £•  his  wife  of  the  one  part,  and  the  said  J.  C.  by  ttie 
name  of  J*  C.  of  London,  merchant,  of  the  other  part,  in 
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which  said  indenture  of  release  is  mentioned  and  suppoaed 
in  substance  (among  other  thinss),  *'  That  for  and  in  con* 
sideration  of  the  sum  of  four  thousand  and  five  hundred 
pounds,  of  lawful  money  of  Great  Britain,  to  the  said  J.  6. 
and  E.  his  wife,  in  hand  paid  by  the  said  J.  C.  at  or  be- 
fore the  sealing  and  delivery  of  the  said  indenture  of  re- 
lease, the  receipt  and  payment  whereof  the  said  J.  G.  and 
£•  his  wife  by  the  same  indenture  of  release  are  mentioned 
to  have  acknowledged,  and  of  the  same  and  every  part 
thereof  to  have  acquitted,  exonerated,  and  dischaiged, 
the  said  J.  C.  his  heirs,  executors,  administrators,  and  as- 
signs, and  every  of  them  thereby,  they  the  said  J.  G.  and 
E.  his  wife  had  granted,  bargained,  sold,  aliened,  released, 
and  confirmed,  and  by  the  same  indenture  of  release,  have 
granted,  bargained,  sold,  aliened,  released,  and  confirmed, 
to  the  said  J.  C.  as  by  the  same  indenture  is  supposed  (io 
his  actual  possession  then  being  by  virtue  of  a  bargain  aad 
sale  to  him  thereof  made  and  granted  by  the  said  J.  G.  and 
£•  his  wife,  in  consideration  of  five  shillings,  by  inden- 
ture bearing  date  the  day  next  befoiie  the  day  of  the  date 
of  the  same  indenture  of  release,  for  one  whole  year,  to 
bc^in  from  the  day  next  before  the  day  of  the  date  of  the 
said  indenture  of  bargain  and  sale,  and  mentioned  to  be 
executed  before  the  supposed  sealing  and  delivery  of  the 
same  indenture  of  release,  and  by  force  of  the  statute  for 
transferring  uses  into  possession,)  to  his  heirs  and  assigns 
for  ever,  all  that  park,  commonly  called  or  known  by  the 
name  of  Jawick  Park,  in  the  parish  of  Clackton,  iu  tbe 
county  of  £ssex,  (stuing  out  the  premises  as  before^]  and 
all  the  estate,  right,  title,  interest,  use,  trust,  JMSsessioQ, 
freehold,  inheritance,  property,  claim,  and  demand*  wbaU 
soever,  as  well  in  law  as  in  equity,  of  them  the  said  J.  Gt 
and  £•  his  wife,  of|  in,  to,  or  out  of  the  said  park  and  pre* 
mises,  and  every  part  aiKl  parcel  thereof;  and  also  all 
deeds,  evidences,  muniments,  escripts,  and  writings,  be- 
longing, touching,  or  in  any  wise  concerning  the  same 
lands,  hereditaments,  and  premises,. or  any  part  thereof, 
to  have  and  to  hold  the  said  park,  trees,  woods,  under- 
woods, deer,  hereditaments,  and  appurtenances,  thereby 
granted  and  released,  or  meant,  mentioned,  or  intended  so 
to  be,  and  every  part  thereof,  to  the  said  J.  C*  his  heirs  and 
assigns,  and  to  the  only  proper  use,  benefit,  and  behoof  of 
the  said  J.  C.  and  his  heirs  and  assigns,*'  to  the  great  da« 
mage  of  the  said  J.  G.  and  E«  his  wife,  to  the  evil  exanir 
pie  of  all  others  in  the  like  case  ofTcoding*  against  the 
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form,  &a  and  aeaitist  the  peace,  &c.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,*  do  further  present, 
that  the  said  J.  C.  being  a  person  of  evil  name  and  fame, 
and  of  a  wicked  disposition,  and  contriving  and  in- 
tending the  said  J.  G.  gentleman,  and  £•  his  wife, 
unjustly  to  aggrieve,  and  with  an  intent  that  the  state 
of  freehold  of  them  the  9aid  J.  and  £.  6.  in  right  of 
the  said  E.  of  and  in  certain  lands,  tenements,  and  he^ 
reditaroents,  called  Jawick,  in  the  parish  of  Clackton, 
hefeinbefbre  mentioned,  in  the  county  of  Essex,  and  the 
right,  title,  and  interest  of  the  said  J.  and  E.  of  and  in 
the  same,  should  be  molested  and  troubled,  on,  &c.  with 
force  and  arms,  at,  &c.  falsely  did  pronounce  and  pub- 
lish one  false,  forged  writing,  sealeo,  purporting  to  be 
sealed  and  delivered  by  the  said  J.  G.  and  E.  his  wife,  as 
a  true  writing,  he  the  said  J.  C.  knowing  that  writing  to 
be  a  false,  forged,  and  counterfeited  writing,  the  same 
writing  in  itself  purporting  to  be  an  indenture  of  bar- 
gain and  sale  for  one  year,  and  to  bear  date  on  the 
twenty-first  day  of  September,  in  the  said  first  year  of 
the  reigif  of  our  said  lord  the  now  king,  and  to  be  made 
between  the  said  J.  and  E.  by  the  names  of  J.  G.  of  the 
city  of  Gloucester,  gentleman,  and  E.  his  wife  of  the  one 
part,  and  the  said  J.  C.  by  the  name  of  J.  C.  of  London, 
merchant  of  the  other  part;  in  which  same  last-men- 
tioned indenture  of  bargain  and  sale  is  mentioned  and 
supposed  in  substance  (among  other  things,)  that  for 
[jtet  out  the  indenturt  of  lease  as  in  the  first  county)  (he  the 
said  J.  C.  at  the  said  time  that  he  the  said  J.  C.  as  afore- 
said  did  publish  and  pronounce  the  said  false  forged  writ- 
ioff,  as  a  true  writing,  well  knowing  that  writing  to  be 
fabely  foif[ed,)  to  the  great  damage  of  the  said  J.  G.  and 
£•  his  wife,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  against  the  form,  &c.  and  against  the 
peace,  &c.     [Fourth  count  for  publishing  the  release.) 


139.   For  forging  (c)  a  bank  of  England  TUtte,  and  uttering 

the  tame. 

Lancashire   to-  wit.    That  J.  B.  late  of,  &c.  labourer. 


[c]  The  Stat.  15  Geo.  2,  c.  counterfeit,  or  alter,  any  bank 
13.  s.  11.  enacts,  that  if  any  note^  bank  bill  of  exchange, 
penoQ  or  persons  shall  forgej     dividend  warrant,  or  any  bon^ 
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licMloforei  that  is  to  say,  oih  &c.  with  force  and  airs^  at 
&a  febdiofisly  did  ferge  aikt  €Mn^rfeU  [d)  a  certain  bank 


of  obligaticm.  tuader  the  com** 
mnm  seal  of  the  isdid  company^ 
p.  e.  Bank  of  England,)  or  any 
indorsenieiit  thereon,  or  shall 
&ffSttf  or  dispo&e  of^  or  fut 
awaf  any  such  forged,  coan- 
teifeited,  or  altered  note,  &€*  or 
the  indorsement  thereon,  or 
demand  the  money  therein 
contained,  or  pretended  to  be 
due  thereon»  or  any  part  there- 
of, of  the  said  company,  or  any 
of  their  officers  or  servants, 
knowing  ^nch  note,  &c.  to  be 
ibrged,  counteirsited,  oraltei^, 
with  intent  to  defraud  the  said 
ccnupany  or  their  sueeessors, 
or  any  odscr  petson  or  persons 
whatsoever,  every  person  or 
perK>aA  so  offeskding,  and  be* 
log  thereof  convicted,  in  due 
mm  of  law,  shall^  be  deemed 
guilty  of  felony  without  bene- 
fit of  cler^. 

By  13  Ge6. 3,  c.  79.  making 
orr  knowingly  having  in  posses- 
sieu,  indtmments  for  making 
paper,  with  the  words  ••  Bank 
of  Engiand,**  lisible  in  the 
substance  of  it,  is  a  capital  fe« 
lony.  Eagraving  notes,  && 
with  like  words,  or  with  (he 
sums  in  white  letters  on  black 
ground,  or  knowingly  having 
such  in  possession,  or  altering, 
&c.  subject  to  imprisonment, 
41  Geo.  3.  (0.  K.)  c.  39.— 
Making,  or  having  in  posses- 
sion without  authority,  any  in- 
strument for  making  paper,  of 
the  sort  therein  describea,  with 
curved  bar  lines,  or  the  sums  ap- 
pearing in  the  substance  of  the 
paper,  or  procuring  the  nil* 
merical  sum  of  any  bank  note. 


£tc.  to  appear  visible  in  the 
sabstance  of  the  paper,  ^fe* 
lony,  and  ttansportatian  for 
fourteen  years. 

41  Geo.  3.  a  39*  knowii^y 
receiving,  or  having  in  posiei* 
sion,  forged  bank  notes,  kc, 
without  lawfal  excuse,  felonj, 
and  transpoitation  for  14  yean. 
Engraving,  &c.  on  plate,  &c. 
any  bank  note,  &c.  &c.  nur- 
porting  to  be  of  the  Bank  of 
England,  or  using  snch  plate, 
&c.  or  knowingly  having  such 
in  possession,  without  writfn 
authority,  or  uttering,  &c.  fe- 
lony and  transportation  fa 
seven  years. 

The  St.  45  G.  3.  c.  89.  s.  2. 
enacts,  that  if  any  person  or 
persons  shall  f^vrga^  eouiUer- 
/ett,  or  alier^  any  iMmk  note, 
Dank  bill  of  exchange,  divi- 
dend warrant,  or  any  bond  or 
obligation  under  the  common 
seal  of  the  governor  and  com- 
pany of  the  Bank  of  England, 
or  any  indorsement  thereon,  or 
shall  offer^  or  dinom  ofotf^ 
moay^  any  such  torgcd,  cooa* 
terfeit^  er  altered  3Mite»  hill,  di- 
vidend wairant,  bond,  or  oblir 
gation,  or  the  indoGKmeot 
thereon,  or  demand  the  money 
therein  contained,  or  pretend- 
ed to  be  due  thereon,  oranjf 
part  thereof,  of  the  said  com- 
pany, or  any  of  their  officers  or 
servants,  knowing  such  note, 
bill,  dividend  warrant,  bond, 
or  obligation,  or  the  indone- 
ment  thereon,  to  be  forged, 
counterfeited,  or  altered,  with 
intent  to  defraud  the  said  ^ 
vemor  smd  company,  <k  their 
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note  (eK  tbe  tenor  (/}  of  which  said  forged  and  coufitei^ 
feited  imnk  note  is  as  foUowetb,  that  is  to  say,  (the  note  t> 
here  set  out  verhalim  [g), )  with  intent  (h)  to  defraud  the 
governor  and  company  of  the  bank  of  Englandi  against 
the  form  of  the  statutei  &c«  and  against  the  peacei  &G;. 

{9nd  Count.)  That  tbe  said  J<  B.  heretofore^  that  is  to 
say,  on,  &€•  with  force  and  arms,  at,  &;cw  did  digpa^  f(f  and 
put  away  (i)  a  certain  forged  and  coiroterfeited  bank  nofte» 
tbe  tenor  of  which  said  last-noentioned  forged  and  coui^ 
terfeited  bank  note  is  as  folk>weth,  that  is  to  say,  \tihe  note] 
with  intent  to  defraud  tbe  governor  and  company  of  the 


successors,  or  atiy  other  petsoii 
or  persons,  body  or  bodies  po- 
litic or  corporate  whatsoeveri 
every  person  or  persons  so  of- 
fending, and  toeing  thereof 
convicted,  in  due  form  of  law, 
shall  be  deemed  guilty  of  fe- 
lony, and  suffer  death  as  a  fe* 
Ion,  without  beaiefit  of  clergy. 

By  sec.  3.  of  the  same  stat* 
if  any  unauthorised  person 
shall  make  use,  &c.  or  have  in 
possession,  without  lawful  ex- 
cuse, (the  proof  whereof  shall 
lie  on  the  party  accused,)  any 
ffame,  mould,  or  instrument 
for  the  makii^  of  paper  with 
curved  or  waving  bar  lines,  or 
with  the  laying  wife  lines 
thereof  in  a  waved  or  curved 
shape,  or  with  atiy  number, 
sum,  or  amount,  expressed  in 
a  word  or  words  in  Roman  let- 
ters, visible  in  the  substance  of 
such  paper :  or  who  shall  make, 
use,  or  vend,  &a  the  same,  or 
shall  knowingly  have  such  in 
possession,  or  shall  cause  or 
procure  the  numerical  sum  or 
amount  of  any  bank  note.  Sec. 
in  any  word  or  words  in  Roman 
letters,  to  appear  visible  in  the 
substance  of  the  paper  whereon 
the  same  shall  d«  wcittea  'Or 


printed,  he  shall  be  ddju^ed 
a  felon,  aud  shaH  be  trans- 
ited fof  the  space  of  !4 
years* 

(d)  These  are  the  words  of 
the  statute;  it  is  unnecessary 
10  allege  that  he  did  faUely 
for^e  and  counterfeiti  see  p^  98« 
This  coimt  is  framed  ixpisk  the 
slaU  45  Gt.  3.  c*  89.  s.  2l 

(«)  It  is  essential  to  sbew^ 
that  the  instrumeat  foiged  is 
of  tbe  description  prohibited 
by  tbe  stat*  see  p.  104«  As  to 
the  averments  which  are  ne* 
cessaty,  when  the  foiged  writ- 
ing does  not  purport  to  be  of 
the  kind  prohibited,  see  p.  104« 

( /)  As  to  the  woids  by  whicfk 
tbe  instrument  is  usually  in« 
troduced,  see  p»  100«  Lyon's 
case^  Leach,  696. 

la]  As  to  the  accuracy  with 
wMoii  the  forged  ^ting 
should  be  set  out»  see  n.  100« 
102.  103. 

(A)  Seep.  IIU  112.180.  as  to 
the  general  necessity  for  aver-^ 
ring  an  intent  lo  defraud,  in 
case  of  perjury,  the  form  of 
the  averment,  and  the  efiects 
of  varianee. 

(t)  According  to  the  words 
pf  the  act»  45  G.  3.  c«  89.  s,  2, 


ffU 


PAKCZOKfiTB.^^Indictments. 


bank  of  England ;  he  the  said  J.  B«  at  the  said  time  of 
his  so  disposing  of  and  putting  away  the  said  lasUmeo- 
tioned  foi^ged  and  counterfeit  bank  note,  then  and  there« 
to  wit,  on,  &c.  at,  &c.  well  knowing  such  last  mentioned 
note  to  be  forged  and  counterfeited,  against  the  form  of 
the  statute,  &c.  and  a^inst  the  peace,  &c. 

(3rd  Count.)  (/c)  Feloniously,  did  falsely  mnke^  (l) 
forge^  and  counterfeU,  and  cause  and  procure  to  be  falsely 
made,  forged f  and  counterfeited,  and  willingly  act  and  as- 
sist in  the  false  making,  forging,  and  counterfeiting  a  cer- 
tain prQmissory  note  for  the  payment  of  money,  the  tenor 
of  which  said  last  mentioned  false,  forged,  and  counter- 
feited note  is  as  foUowetb,  that  is  to  say,  {note  as  before,) 
with  intention  to  defraud  the  governor  and  company  of 
the  bank  of  England,  against  the  form  {m)  &c.  and 
against  the  peace,  &c* 


(k)  This  count  is  framed 
upon  the  stat.  45  G.  3.  c.  89. 
Which  supersedes  the  stat.  2. 
G.  2.  c.  25.  the  operation  of 
which  was  extetlded  to  the  pro- 
tection of  corporations  by  the 
stat.  31  G.  2.  c.  22.  s.  78. 

(I)  See  the  words  of  the 
statute. 

(m)  By  the  stat.  2  G.  2. 
c.  25.  made  perpetual  by  the 
sL  9  G.  2.  c.  18.  if  any  person 
shall  falsely  make,  forge,  or 
counterfeit,  or  cause  or  procure 
to  he  falsely  made,  d*c.  or  wiU 
lingly  act  or  assist  m  the  false 
making,  A'c,  any  deed,  will,  tes- 
tament, bond,  writing  obliga- 
tory, bill  of  exchange,  promis* 
sory  note  for  payment  of  mo* 
ney,  indorsement,  or  assign- 
ment of  any  bill  of  exchange 
or  promissory  note  for  payment 
of  money,  or  any  acquittance 
or  receipt  either  for  money  or 
goods,  with  intent  to  defraud 
any  person  whatsoever,  (and  by 
stat.  31  G.  2/c.  22.  s«  78.  with 


intent  to  defraud  any  corpora- 
tion whatsoever,  or  shall  utter  or 
pvhlish  as  true,  any  false,  forg- 
ed, or  counterfeited  deed,  &c. 
with  intent  to  defraud  any  per- 
son or  corporation,)  knowin;^ 
the  same  to  be  false,  foi^, 
and  counterfeited,  every  such 
person,  beins  thereof  lawfully 
convicted,  snail  be  deemed 
guilty  of  felony  without  benefit 
of  clergy. 

The  stat.  7  G.  2.  c.  25. 
made  to  supply  the  defects  of 
the  former  acts,  which  it  re- 
cites, and  reciting  farther  tliat 
no  punishment  is  inflicted  by 
the  said  act  on  such  as  commit 
the  offences  therein  afler  set 
forth,  enacts,  that  **  if  any  per- 
son shall  falsely  make,  alter, 
forge,  or  counterfeit,  or  cause 
or  procure  to  be  falsely  made, 
&c.  or  willingly  act  or  assist  in 
the -false  makmg,  &c.  any  ac- 
ceptance of  any  bill  of  ex- 
change, or  the  number  or  prin- 
cipal sum  of  any  accountable 
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[4lh  Count.]  Feloniously  did  dispose  of  and  put 
cway{n),  a  certain  false,  forged,  and  counterfeited  pro- 
missory note  for  the  payment  of  money,  the  tenor  of 
which  said  last- mentioned  false,  forged,  and  counterfeited 


receipt  for  any  note,  bill,  or 
other  security  for  payment  of 
money,  or  any  warrant  or  order 
for  payment  of  money  or  deli- 
very of  goods,  with  intent  to 
defraud  any  person  whatso* 
ever,  (and  bystat,  18<j.  3.  c. 
18.  with  intent  to  defraud  any 
corporation,)  or  shall  utter  or 
publish  as  true,  any  false,  al« 
tered,  forged,  or  counterfeited 
acceptance  of  any  bill  of  ex- 
change, or  accountable  re- 
ceipt, for  any  note,  bill,  or 
other  security  for  payment 
of  money,  or  warrant  or  order 
for  payment  of  money,  or  de- 
livery of  goods,  with  intention 
to  defraud  any  person  (or  cor- 
poration) knowing  the  same  to 
oe  false,  altered,  forged,  or 
counterfeited,  then  every  such 
person  being  thereof  lawfully 
convicted,  shall  be  deemed 
guilty  of  felony  without  benefit 
of  clergy. 

In  the  Stat.  7  O.  2.  there  is 
no  express  saving  of  corrup- 
tion of  blood,  as  in  the  others, 
and  by  g.  4.  of  the  stat.  2  G.  2. 
c.  25.  the  act  is  not  to  extend 
to  Scotland. 

The  St.  45  G.  3.  c.  89.  after 
noticing  the  st.  2  G.  2.  c.  25. 
7  G.  2.  c  22.  31  G.  2.  c.  22. 
15  G.  2.  c.  22.  41  G.  3.  c.  39. 
and  reciting  that  it  is  expe- 
dient that  such  provisions 
should  extend  and  be  in  force 
in  every  part  of  Great  Britain, 
with  such  alterations  and 
amendments  therein,     as  are 


hereby  made,  enacts,  that  if 
any  person  or  persons  shall 
fahely  make,  forge^  counter- 
feU  or  aiter^  or  cause,  or  pro* 
cure  to  be  falsely  made,  coun- 
terfeited, or  altered,  or  will- 
ingly act  or  assist  in  the  false 
making,  forging,  counterfeit- 
ing, or  alterine*  any  deed, 
will,  testament,  oond,  writing 
obligatory,  bill  of  exchange, 
promissory  note  for  payment 
of  money,  indorsement,  or  as- 
signment of  any  bill  of  ex- 
change or  promissory  note  for 
payment  of  money,  acceptance 
of  any  bill  of  exchange,  or  any 
acquittance  or  receipt,  either 
for  money  or  goods,  or  any  ac- 
countable receipt  for  any  note, 
bill,  or  other  security  for  pay- 
ment of  money,  or  any  war- 
rant, or  order  for  payment  of 
money,  or  delivery  of  eoods, 
with  intention  to  defraud  any 
person  or  persons,  body  or  bo- 
dies politic  or  corporate  what- 
soever, or  shall  offer^  dvrpote 
of,  or  put  awmff  any  false, 
foiged,  counterfeited,  or  alter- 
ed deed,  will,  testament,  bond, 
writing  obligatory,,  bill  of  ex- 
change, promissory  note  for 
payment  of  money,  indorse- 
ment, or  assignment,  of  any 
bill  of  exchange,  or  promissory 
note  for  payment  of  money, 
acceptance  of  any  bill  of  ex- 
change, acquittance,  or  receipt, 
either  for  money  or  goods,  ac- 
countable receipt  for  any  note, 
bill,  or  other  security  for  pay- 


SIS 
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fiote  is  M  fdlloweth,  that  is  io  say,  (note  as  hefore^)  with 
intent  to  defraud  the  governor  ^nd  compaDy  of  tbe  bank 
of  England,  ht  the  said  J.  B.  ^t  tbe  said  time  of  bis  so 
disposing  of  and  (Matting  away  tbe  said  lastHnentioned 
false,  forged,  and  counterfeited  note,  then  and  there,  to 
wit,  on,  ics  at,  JktL  well  knowing  the  same  lastrmentioDed 
note  to  be  faise,  forg^,  and  counterfeited,  against  the 
form,  &C.  and  against  the  peace,  &c. 

{bth  Count.)  Feloniously  did  foi^  and  counterfeit 
a  certain  ptber  bank  note,  the  tenor  of  which  said  last- 
mentioDed  forged  9nd  counterfeit  b^iok  note  is  as  follow- 
eth,  that  is  to  say,  {note  ($s  before,)  tcUh  infent  to  defraud 
one  J.  S,  against  the  form«  ^c.  and  against  tbe  peace,  &c. 

{6th  Comit.)  Feloniously  did  dispose  of  and  put  away, 
a  certain  other  forged  and  counterfeit^  bank  note,  the 
tenor  of  which  said  lastHOdentioned  forged  and  counter* 
feited  bank  note  is  as  followeth,  that  is  to  ray,  {/fote  as  hi' 
fore,)  with  intent  to  defraud  the  said  J.  S.  he  the  said  J.  B. 
at  the  time  of  bis  so  disposing  of  and  putting  away  the 
said  last-mentioned  foiled  and  counterfeited  bank  note,  then 
and  there,  to  wit,  on^  &c.  well  knowing  such  last-men- 
tioned note  to  be  forged  and  counterfeited,  against  tl)e 
form,  &c.  and  against  the  peace,  &c. 

{7th  CoMnt,)  Felouioustv  did  falsely  make,  for^e,  and 
counterfeit,  and  cafi$e  4!tnS  procure  to  be  fahcly  made, 
forged^  and  eoinnterfpited,  and  tptljingly  act  and  assist  is 
the  false  m^i^gtf (filing  and  cquuterfeiling  a  certain  other 
pnmtisiory  note  fox  the  payment  of  mwey,  the  tenor  of, 
which  said  fastiiiieiitioned  forged  and  counterfeited  note, 
is  as  followeth,  that  is  to  say,  {note  as  before,)  with  inteM- 
Hon  io  defrani  the  said  J,  S.  against  the  form,  &c  and 
against  the  peace,  &c. 

{Sth  CountJ)  Felopiously  did  dispose  of  and  put  atcerf, 
a  certain  other  false,   liprged,    and   counterfeited  pro- 


ment  of  money,  warrant,  or 
order,  for  payment  of  money, 
or  delivery  of  goods,  with  in- 
tention to  defraud  any  person 
or  persons,  body  or  bodies  po- 
Ktic  or  corporate,  knowing  the 
same  to  be  false,  forged,  coun- 
terfeited, or  altered,  then  every 
person  or  -persons  so  offending. 


and  being  thereof  lawftdly  con- 
victed, according  to  the  due 
course  of  law,  shall  be  deemed 
guilty  of  felony,  and  shall  suf- 
fer death  as  a  felon,  without 
benefit  of  clelgy. 

(n)  See  the  stat.  45  G.  3. 
c.  89.  in  the  preceding;  npte. 


miSBoiy  note  for  payment  of  moocj^  the  tenor  of  wbfeh 
said  ksUmentioned  false,  forged,  atid  couotofeited  note 
is  as  followeth,  that  is  toaay,  {note  as  before,)  with  intent 
tion  to  defraud  the  said  J.  S.  the  said  J.  B.  at  the  said 
time  of  his  so  disposing  of  and  putting  away  the  said 
last  mentioned  false,  forged,  and  counterfeited  note,  then 
and  there,  to  wit,  on,  ftc.  well  knowing  the  same  last-men^ 
tioned  note  to  be  false,  forged,  and  counterfeit^,  against 
the  form,  &c,  and  against  the  peace,  &c» 

140.  For  having  in  possession  forged  hanh  of  England  notes 
without  lawful  excuse^  knoumig  the  same  to  he  forged  (p). 

{Commencement  as  in  pr»  1.)  Veluniously,  knowingly^ 
and  toittin^ly^  and  without  lawful  ejcuse,  bad  in  his  pos« 
session  and  custody,  divers  forged  and  counterfeited 
bank  notes,  tbat  is  to  say,  one  forged  and  counterfeited 
bank  note,  the  tenor  of  which  said  forged  and  counter* 
feited  bank  note  is  as  followeth,  that  is  to  say,  {here  the 
note  is  set  out^)  and  one  Other  forged  and  counterfeited 
bank  note,  the  tenor  of  which  said  last-mentioned  forged 
and  counterfeited  bank  note  is  as  followeth,  that  is  to  say, 
{here  the  other  note  is  set  o^t,)  he  the  said  A.  B.  then  and 
there,  to  wit,  on,  &c.  at,  &c.  well  knowing  the  same  notes 
to  be  forged  and  counterfeited,  against  the  form  of  the 
statute,  &c.  and  against  the  peace,  &:c. 

(o)  See  the  stat.  41  G.  3.  house,  lodgtiK^,  or  apartment, 
c.  39.  Bupia.  By  the  stat  46.  ai»y  fofged  <h  oount^rfeited 
G.  3.  c.  89.  s.  6.  it  is  enact-  hank  note,  ha^ik  hill  of  ex- 
ed,  that  if  any  nerson  or  per-  change,  or  bank  post  biH^  or 
SODS  shiU  purcnase^  or  k-  blank  bank  nota,  blank  bank 
eeive  from  any  other  person  or  bill  of  exchange,  or  blank 
persons,  any  forged  or  coun-  hank  post  bill,  knowing  l)ie 
terfeited  bank  note,  bank  bill  same  to  be  forged  and  conn- 
of  exchange,  bank  post  bill,  or  terfeited,  wtthout  lawful  ex- 
blank  bank  note,  blank  b^tik  cuse,  (the  proof  whereof  shall 
bill  of  exchange,  or  blank  ibank  lie  upon  the  peraon  accused,) 
post  biM,  knowing  the  same  to  ev^ry  penon  or  persoos  so  o£» 
oe  foreed  or  counterfeited,  or  fending,  and  being  thereof 
shall  knowingly  or  wittingly  convicted  according  to  law, 
have  in  'his,  her,  or  their  pos-  shall  be  adjudged  a  felon,  and 
session  or  custody,  in  his,  ber^  shall  be  transpoited  for  the 
or  their  dwelling-house,   out-  term  of  14  years. 
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i^nd  CountJ)  Feloniously,  knovringljr,  wittingly*  and 
without  lawful  excuse,  bad  in  his  possession  and  custody 
a  certain  other  forged  and  coynterfeited  bank  note,''  the  tenor 
of  which  said  last-mentioned  forged  and  counterfeited 
bank  note  is  as  followeth,  that  is  to  say,  (the  first  note  in 
the  preceding  count  is  here  set  ot/t  again^)  he  the  said 
A.  B.  then  and  there,  to  wit,  on,  &c.  at,  &c.  well  know- 
ing the  same  last*mentioned  note  to  be  forged  and 
counterfeited,  against  the  form  of  the  statute,  &c.  and 
against  the  peace,  &c. 


141.  Indkiment  for  forging ^  Sfc.  a  hill  of  exchange^  onocoep- 
tance  thereof  ana  an  indorsement  thereon. 

[Comm.  as  in  pr.  I.)  (p)  Feloniously  did  falsely  maie^ 
forge^  and  counterfeit^  and  cause  and  procure  to  be  falsely 
made,  forged,  and  counterfeited,  and  willingly  act  ana 
assist  in  the  false  making,  forging,  and  counterfeiting,* 
a  certain  bill  of  exchange ;  the  tenor  of  which  said  false, 
forged,  and  counterfeited  bill  of  exchange  is  as  follows, 
that  is  to  say  (9), 

No.  £54.  Is.  Bristol,  America,  17th  Sept  1797. 

Three  months  after  sight  pay  to  Messrs.  S.  R.  aiul 

Son,  or  order,   fifty-four  pounds   one  shilling,  value 

received.  A.  M. 

To  Mr.  R.  G. 
Old  Change, 

London, 
with  intention  (r)  to  defraud  A.  S.  against  the  form,  &c. 
and  against  the  peace,  &c. 

(Second  count  for  uttering^  i^c.  (s).  Feloniously  did 
utter  and  publish  as  true  a  certain  false,  forged,  and  coan- 
terfeited  bill  of  exchange:  which  said  last-mentioDed 
false,  forged,  and  counterfeited  bill  of  exchange  is  as  fol- 
lows, that  is  to  say,  (set  out  the  bill  as  before,)  with  in- 
tention to  defraud  the  said  A.  S.  (he  the  said  A.  B.  at 
the  said  time  he  so  uttered  and  published  the  said  last- 
mentioned  false,    foiled,    and  counterfeited  bill  of  ex- 

(p)  See  the  stat.  2  G.  2.  c.  (r)  See  p.  Ill,  112. 

25.  7  G.  2.  c.  22.     45  G.  3.  (s)  See  the  st.  2  G.  2.  c.  25. 

c.  89.  p.  514,  6 15.  45  G.  3.  c.  89.  see  p.  514, 5tf. 

(q)  Seep.  42,  43. 
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ctatnge  as  nforesaid,  then  and  there,  to  wit,  on,  &c  at, 
&C.  well  knowing  the  same  to  be  false,  forged,  and 
counterfeited,  against  the  form,  &c.  and  against  the 
peace,  fcc* 

{Third  count  {t).  for  forging  an  acceptance.)  That  the 
said  A.  B.  having  in  his  possession  a  certain  other  bill  of 
^change  (u),  whose  tenor  follows,  that  is  to  say,  {set  out 
the  bill,)  *  on,  &c.  with  force  and  arms,  at,  &c.  feloniously 
did  falsely  make,  foi^e,  and  counterfeit,  and  cause  and 
procure  to  be  falsely  made,  forged,  and  counterfeited,  and 
willingly  act  and  assist  in  the  false  making,  forging,  and 
counteifeiting,  on  the  said  last-mentioned  bill  of  ex- 
change,** an  acceptance  of  the  said  last-mentioned  bill 
of  exchange,  to  the  tenor  following,  that  is  to  sav,  Ac" 
cepted^  R.  G.  Nov.  Id^A,  with  intent  to  defraud  the  said 
A,  S.  against  the  form,  &c.  and  against  the  peace,  &c. 

{Fourth  count,  for  uttering  a  forged  acceptance,  as  in 
the  last  count  to  the  \)  On  which  said  last-mentioned 
bill  of  exchange  was  written  a  pertain  false,  forged,  and 
counterfeited  acceptance  of  the  said  last-mentioned  bill 
of  exchange,  whose  tenor  follows,  that  is  to  say,  Ac^ 
cfpted,  R.  G.  Nov.  I3th,  on,  &c.  with  force  and  arms,  at, 
&C.  feioiiiously  did  utter  and  publish  as  true  the  said 
last-mentioned  false,  forged,  and  counterfeited  accept- 
ance of  the  said  last-mentioned  bill  of  exchange,  with 
intent  to  defraqd  the  said  A.  S.  (he  the  said  A.  fi.  at  the 
time  of  uttering  and  publishing  as  true  the  said  last-men- 
tioned frlse,  foiged,  and  counterfeited  acceptance  of  the 
said  last-mentioned  bill  of  exchange,  then  and  there,  to 
wit,  on;  &c«  at,  &c.  well  knowing  the  said  last-mentioned 
ialse,  foiled,  and  counterfeited  acceptance  to  be  false, 
fiMged,  and  counterfeited,  against  the  form,  &c.  and 
against  the  peace,  ftc 

{Fifth  count,  for  forging  an  indorsement,  SfC.  (u  in  the 
third  count  to  tie  *  *•)  an  indorsement  {o]  of  the  said  last- 

(<)  See  the  stat.  45  G.  3«  much  more  concise.    It  does 

c.  89.  vide  supra,  p.  515.  not    appear  to  be  absolutely 

(tc)  It  IS  usual,  in  a  count  essential  to  set  out  the  whole 

of  this  kind,'  first  to  aver  the  of  the  bill,  since  the  aceep- 

date,  direction,  and  other  cir-  tance  only  is  alleged  to  have 

cumstaoces  of  the  bill,    and  been  forged.     See  p.  103,  4. 
then  to  set  it  out ;  but  the  first         (v)  See  p.  107, 8.  R.  v.  Biggs, 

averments  seem  to  be  super-  3  P.  Wms.  419.    See  the  stat. 

fluous,  and  the  above  form  is  p.  514,  515. 

VOL.  II.  L 
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mentioned  bill  of  exchange,  wjbofte  tenor  follows,  to 
that  is.  to  say,  S.  JZ.  and  Son^  with  intent  to  defraud^  &€• 
(us  before.) 

[Sixth  count  for  publishing  a  forged  indorsement^  {fc; 
the  form  is  the  same  with  that  of  the  fourth  county 
substituting  the  indorsement  and  its  tenor  for  the  accept- 
ance and  its  tenor,)  against  the  form,  &c.  and  against  the 
peace,  &c. 

142.  Indictment  for  forging  and  pubUMng  a  receipt  for  paifmiU 

of  money  (to). 

[As  in  pr.  136  to  the*.)  A  certain  acquittance  and  re- 
ceipt (x)  for  money,  to  wit,  for  the  sum  of  three  poawb 
ana  three  shillings,  in  the  words,  letters,  and  figures  fol- 
lowing, that  is  to  say,  *' August  the^th,  1781.  Re- 
ceived of  Mr.  J.  B.  for  Moustone  quarry,  the  full  sum  of 
three  pounds  three^  shillings.  Received  by  me,  T.  F." 
with  intent  to  defraud  T.  B.  &c.  ^c.  against  the  fom, 
&c.  and  against  the  peace,  &c*  [Second  count  for  utter^ 
ing.)  A  certain  false,  forged,  and  counterfeited  acquit- 
tance and  receipt  for  money,  to  wit,  for  the  sum  of  mree 
pounds  and  three  shillings,  feloniously  did  utter  and  pub- 
lish as  true;  which  said  last-mentioned  fillse,  forged,  and 
counterfeited  acquittance  and  receipt  is  in  the  words,  let- 
ters, and  figures  following,  that  is  to  say,  [set  out  the  re- 
ceipt  as  before,)  with  intent  to  defraud  the  said  T.  B.  be 
the  said  A.  B.  at  the  time  when  he  so  uttered  and  pub- 
lished the  said  last-mentioned  ialse,  forged,  and  counter- 
feit acquittance  and  receipt,  well  knowing  the  same  ac- 
quittance and  receipt,  so  by  him  uttered  and  published, 
to  be  false,  forged,  and  counterfeited,  against  the  form, 
&c.  and  against  the  peace,  &c« 

143.  Indictment  for  feloniously  altering  a  hank  note  (jf)» 
[Comm.  as  in  pr.  1.)    Having  in  his  possession  a  baok 

[w]  See  the  st.  2  G.  2.  c.  25.  receipt,  it  must  be  shewn,  by 

45  G.  3.  c.  89.     Vide  supra,  the  aid  of  proper  averrnents, 

p.  514,  515.  that  it  could  so  operate.    See 

(x)  Unless  the  .instrument  on  p.  107, 8. 

the  face  of  it  appear  to  be  a  [y)  See  p.  98. 
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note,  whose  tenor  follows,  that  is  to  say,  (set  out  the  note^) 
feloniously  did  alter  (z)  the  said  bank  note,  by  then  and 
there  falsely  obliterating  and  defacing  the  letters  een  be- 
ford  printed  in  the  word//<een  in  the  said  bank  note,  and 
also  the  letters  een  before  printed  in  the  "word fifteen,  in 
white  letters,  on  a  black  ground  underneath  the  said 
bank  note ;    and  by  then  and  there  falsely  making,  forg- 
ing,  and  counterfeiting,  upon  the  said  bank  note^  in  the 
place  of  the  first- mentioned  letters  eew,  before  printed  in 
the  word  fifteen  in  the  said  bank  note,  the  letter  y ;  and 
also  by  then  and  there  falsely  making,  forging,  and  coun- 
terfeiting, upon  the  said  bank  note,  in  the  place  of  the 
said  letters  een,    before  printed  in  the  word  fifteen  in* 
white  letters  on  a  black  ground  underneath  the  said  bank 
note,  another  letter  y ;   by  reason  and  meaiis  of  which 
said  obliterating  and  defacing  the  said  letters  een,  before 
printed  in  the  said  word  fifteen  in  the  said  bank  note, 
and  also  the  letters  een,  being  before  printed  in  the  said 
word  fifteen,  in  white  letters,  on  a  black  ground  under- 
neath the  said  bank  note :   and  of  falsely  making,  forg- 
ing, and  counterfeiting,  upon  the  place  of  the  said  letters 
een,  before  printed  in  the  woid  fifteen  in  the  said  bank 
note,  the  letter  y ;   the  letters  fift,  ^o  remaining  of  the 
said  word  fifteen  before  printed  in  the  said  bank  note, 
with  the  said  fifst<*mentioned  letter  y,  so  falsely  made» 
forged,  and  counterfeited  as  aforesaid,  did  become,  im- 
port, and  signify  Ji/ly ;  and  the  letters  ^/r,  so  remaining  of 
the  said  fifteen,  before  printed  in  white  letters,  on  a  black 
ground  underneath  the  said  last-mentioned  bank  note, 
with  the  said  other  y,  so  falsely  made,  forged,  and  coun- 
terfeited as  aforesaid,  did  become,  import,  and  signify 
fifty ;  which  said  altered  bank  note  is  in  the  words,  let- 
ters, and  figures  following,  that  is  to  say,  (^e^  out  the  note 
as  altered,)  with  intent  to  defraud,  tic.  [as  in  pr.  139  aU 
leging  in  one  count  an  intention  to  defraud  the  governor 
and  company  of  the  bank  of  England  ;  in  another,  an  in^ 
tention  to  defraud  the  person  to  whom  it  is  paid,  S^c. ;  add 
other  counts  alleging  the  forgery  (>f  the  bank  note  as  al^ 
tered,  and  for  uttering  with  intent   to  defraud,  Ij^c.  see 
pr.  139.) 


(z)    See  the  stat.  15  G.  2.  c.  13.  s.  1 1.     45  G.  3.  c.  89.  s.  2. 

supra,  p.  511,  512. 


Sfti  PRBCEDENTfi.- 


144.  Indictment  for  forging  a  land  tigned  with  a  markf  an(im&« 
lishing  the  same  witk  inteni  k>  dtframd  the  executon  of  the 
person  supposed  to  have  made  it  (a). 


{Commencement  as  in  pr.  141  to  the^.)  A  certain  bond, 
purporting  (6)  to  be  signed  by  one  J.  L.  (then  deceased) 
in  his  life  time,  with  the  mark  of  him  the  said  J.  L.  and 
to  be  sealed  (c)  and  delivered  by  the  said  J.  L.  in  his  life- 
time,  the  tenor  of  which  said  bond  is  as  follows,  (set  out 
the  bond,)  **  the  mark  of  J.  L.   Staled  and  delivered  in  the 

f  presence  of,  the  mark  of  A.  B. ,  C.  D.*'  with  intent  to  de- 
raud  W.  B.  and  T.  W.  executors  of  the  hist  will  and  testa- 
ment of  the  said  J.  L.  of  the  sum  of  two  hundred  and  fifty 
pounds,  against  the  form  of  the  statute,  &c.  and  against 
the  peace,  &c.  {2nd  count.)  That  the  aforesaid  A.  B«  andC. 
D.  afterwards^,  to  wit,  on,  &c.  at,  &c.  a  certain  false,  foig<- 
ed,  and  counterfeit  bond,  purporting  to  have  been  signal 
by  the  said  J.  L.  (then  deceased)  in  his  life-time  with  his 
mark  and  to  have  been  sealed  and  delivered  by  the  said 
J,L.  in  his  life-time,  with  force  and  arms,  feloniously  did 
utter  and  publish  as  a  true  bond  ;  which  said  bond  so  as 
aforesaid  falsely  made  and  counterfeited,  is  in  the  words 
and  figures  following,  fset  out  th^  bond,  J  with  intent  to 
defraud  the  said  W.  B.  and  T.  W.  executors  of  the^last 
will  and  testament  of  the  said  J.  L.  of  tde  sum  of  two 
hundred  and  fifty  pounds,  (the  said  A.  B.  and  C.  D.  at 
the  time  of  publishing  the  said  last-mentioned  false, 
forged,  and  counterfeit  bond,  by  them  as  aforesaid,  thai 
and  there  well  knowing,  and  each  of  them  well  knowing, 
the  same  to  have  been  false,  forged,  and  counterfeited,) 
against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c. 


(a)  Under  the  stat.  2  G.  2«  of  the  term  purport,  see  p.  104, 

c.  25.  and  45  G.  3.  c,  89.    See  105,6,7. 

note,  p.  515.  (c)  This  allegation  is  neces- 

(5)  As  to  the  use  and  effect  sary,  see  p.  109* 
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145.  Indtctmeni  [d)  for  forging  a  receipt  of  the  Sun  Fire  Office 

Society  («)• 

That  on,  &c.  there  was,  and  ever  since  hath  been,  and 
now  is,  a  certain  society,  corporation,  and  company  of  per- 
sons, during  all  the  time  aforesaid,  known  by  the  name  of  * 
the  Society  of  the  Sun  Fire  Office  in  London;  and  that  the 
said  society,  during  all  the  time  aforesaid,  were,  and  are, 
a  certain  company  and  corporation  of  persons  associated 
together  in  copartnership,  for  the  purpose  of  insuring 
houses  and  other  buildings,  goods,  wares,  and  merchant 
dizes,  from  loss  and  damage  by  fire,  upon  certain  terms 
and  conditions  agreed  upon  between  the  said  society  and 
the  persons  making  such  insurances,  and  in  consideration 
of  certain  sums  of  money  paid  by  persons  making  and  con- 
tinuing such  insurance  to  the  said  society  as  premiums  or 
rewards  for  such  insurances,  to  wit,  at  R.  in  the  said  county 
of  B.  and  that  on,  &c.  one  R.  B.  of  R.  aforesaid,  grocer, 
bad  caused  the  household  goods  and  furniture  of  him  the 
said  R.  B.  in  his  then  and  now  dwelling  house,  situate  in 
R.  aforesaid,  to  be  insured  by  the  said  society  from  loss 
or  damage  by  fire,  not  exceeding  the  sum  of  one  hundred 
pounds ;    the  utensils  and  stock  of  the  said  R.  B.  therein, 
and  in  the  warehouse  under  the  same  roof,  to  be  insured 
by  tho  said  society  from  loss  or  damage  by  4ire,  not  ex- 
ceeding the  sum  of  seventeen  hundred  and  seventy  pounds; 
and  three  tenements  of  the  said  R.  B.  adjoining,  in  R.  afore- 
said, then  in  the  tenure  of  H«  C.  and  others,  labourers,  to 
be  insured  by  the  said  society  from  loss  or  damage  by  fire, 
not  exceeding  the  sum  of  one  hundred  and  thirty  pounds, 
upon  certain  terms  and  conditions  then  agreed  upon  be- 
tween the  said  R.  B.  and  the  said  society,  to  wit,  at  R. 
aforesaid;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  R.  S.  late  of  R.  aforesaid, 
gentleman,  on,  &c«  and  for  six  months  or  more  before  that 
time,  and  continually  from  thence  until  the  day  of  the 
taking  of  this  inquisition,  was  an  agent  of  the  said  society. 


{d)  From    the    C.    C«  A.  tions  by  the  stat«  31  G.  2.  c. 

1787.  22.  8.  78.  re-enacted  by  stat.  45. 

{e)  Upon  the  stat.  2  G.  2.  G.  3.  c.  89.  See  note,  p.  515. 
c«  25.  as  extended  to  corpora- 


^4  PRECEDENTS  .-^Indiciments. 

intrusted  by  the  said  society  to  receive,  for  the  use  of  tbe 
said  society,  monies  paid  to  the  said  R.  &  as  an  agent  oC' 
the  said  society,  for  the  use  ot  the  said  society,  as  and 
for  premiums  and  rewards  for  such  insurances,  made  and 
continued  by  the  said  society,  to  wit,  at  R.  aforesaid,  in 
the  said  county  of  B. ;  and  tbe  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  W.  H.  late  of  R. 
aforesaid,  gentleman,  on,  &c.  well  knowing  the  premises, 
with  force  and  arms,  at,  &c.  in  the  said  county  of  B.  felo- 
niously did  falsely  make,  foi^,  and  counterfeit,  and  felo- 
niously did  cause  and  procure  to  be  falsely  made,  forged, 
and  counterfeited,  and  feloniously  did  willingly  act  and 
assist  in  the  fiilse  making,  forging,  and  counterfeiting,  a 
oertain  receipt  for  money  (/),  purporting  to  be  a  receipt 
given  to  the  said  R.  B.  for  the  sum  of  three  pounds  and 
eighteen  shillings,  received  from  the  said  R.  B.  for  the 
use  of  the  said  society,  bv  the  said  R.  S.  as  the  agent  of 
the  said  society,  as  and  for  a  premium  and  rewartl  paid 
by  the  said  R.  B.  to  the  said  R.  S.  as  agent  of  the  said 
society,  for  the  use  of  the  said  society,  for  the  continu- 
ance of  the  said  assurance  made  by  the  said  R.  B.  as  afore- 
said* for  one  year,  from  &c.  until,  &c.  which  said  false^ 
foiged,  and  counterfeited  receipt  for  money,   so  falsely 
made,  forged,   and  counterfeited  as  aforesaid,  is  in  the 
words,  letters,  figures,  and  cyphers  following,  to  wit,-^ 
**  PoL  No.  374,382,  at  3/.  18^.  per  annum ;   Rect  Na 
AtJfiSO.    Received  of  Mr.  R.  B.  the  sum  of  three  pounds 
^ghteen  shillings,  for  one  yearns  insurance  in  the  Sun- 
fire-office,  London,  from  Michaelmas  last  to  Michaelmas 
next,  by  us,  members  of  the  said  office,  the  second  day 
of    October,    1781.     Henry    Plant    Frederick  Pigou, 
Witness  R.  S."  and  which  said  false,  foiled,  and  coun- 
terfeited receipt  for  money,   in  the  said  words,  lett^^ 
figures,  and  cyphers,  at  the  time  of  falsely  making,  forg- 
ing, and  counterfeiting  the  same,  did,  and  still  doth,  im- 
port and  signify,  that  the  said  R.  S.  had,  on,  ftc  received^ 
as  the  agent  of  the  said  society,  for  the  use  of  the  said 
society,  the  sum  of  three  pounds  and  eighteen  shillings 


(/)  It  seems  to  be  unneces-  nwney^  to  say  **  to  the  teaor 

sary    to    set  out  the  purport  following,*' and  then  to  set  out 

here,  see  p.  104,  5,  6,  7.      It  the  receipt, 
would  be  better,  after  the  word 
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from  the  said  B.  B.  as  a  premium  and  reward  for  the 
continuance  of  the  said  insunmce,  so  made  by  the  said 
R.  B.  as  aforesaid,  for  one  year,  from,  &c.  until,  &c.  with 
intent  to  defraud  the  said  IL  S.  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  i^inst  th^ 
peace,  &c.  (2d  cowU.)  That  the  said  R.  S*  being  an 
agent  of  the  said  society  as  aforesaid,  and  the  said  R.  B« 
having  made  such  insurance  as  aforesaid,  the  said  W.  H* 
on,  &c.  well  knowing  the  premises  aforesaid,  with  force 
and  arms,  at  R.  aforesaid,  in  the  county  aforesaid,  fe« 
loniously  did  falsely  make,  forge,  and  counterfeit,  and 
feloniously  did  cause  and  procure  to  be  falsely  made, 
forged,  and  counterfeited,  and  feloniously  did  willingly 
act  and  assist  in  the  false  making,  fogging,  and  counter^ 
feiting,  a  certain  receipt  for  money  (g),  whose  tenor  fol«« 
lows,  that  is  to  say,  (set  out  the  receipt  and  explain  the 
impart^  and  conclude  as  before^)  with  intent  to  defraud 
the  said  R.  B.  against  the  form  of  the  statute,  &c.  and 
against  the  peace,  &c«  (Sd  count.)  That  the  saidR.  S. 
teing  an  agent  of  the  said  society  as  aforesaid,  and  thd 
said  R.  B*  having  made  such  insurance  as  aforesaid,  the 
said  W.  H«  on,  &o.  well  knowing  the  premises  afoiiBsaid, 
\rith  force  and  arms,  at  R.  aforesaid,  in  thb  county 
aforesaid,  feloniously  did  utter  and  publish,  as  true,  a 
certain  felse,  forged,  and  counterfeiteo  receipt  for  money, 
whose  tenor  follows,  that  is  to  say,  { set  out  the  receipt^ 
its  import,  allege  the  publication,  and  conclude  as  in  pre* 
ceding  count,  J 

146,    Indictment  for  alterina  an  acccmntahle  receipt^  giften  by  one 
of  the  clerks  of  the  banks  of  England  fhj. 

That  J.  H.  late  of,  &c,  gentleman,  on,  &c.  having  in 
his  custody  and  possession  a  certain  accountable  receipt 


(g)  In  the  original  the  pur- 
port is  set  out  as  in  the  first 
count. 

(A)  R,  V.  Harrison^  Leach, 
215.  The  first  four  counts  of 
this  indictment  are  given  in 
the  C.  C.  A.  280.  I  have 
omitted  the  two  first  counts 
(upon  which  the  prisoner  was 
vj^quitted,)    and  which  appear 


to  be  vicious  for  averring,  that 
the  receipt,  upon  which  the 
indictment  is  founded,  pur* 
ports  to  be  a  receipt  given  by 
one  J.  C.  on  behalf  of  the  go- 
vernor and  company  of  the 
bank  of  England,  since  in  fact 
it  does  not  so  purport,  see  p. 
104,  5.  The  same  objectioi^ 
applied    to  '  the    third  count. 


686  FRSCROXNTS. — Indictmenti. 

for  bank  notes  for  payment  of  money*  given  on,  kc 
by  J.  C.  who  then  was  and  still  is  a  cterk  of  the  go* 
vemor  and  company  of  the  bank  of  England,  for  and  oq 
behalf  of  the  said  governor  and  company,  to  a  certain  cor* 
poration  called  The  London  Assurance,  for  divers  bank 
notes  then  received  by  him  the  said  J*  C.  from  the  said 
corporation  called  The  London -Assurance,  for  the  said 
governor  and  company,  (the  said  last-mentioned  bank 
notes  being  notes  for  payment  of  money,  to  wit,  for  the 
payment  of  the  sum  of  two  hundred  and  ten  poundi^) 
which  said  accountable  receipt  for  bank  notes  for  pay- 
ment of  money  was  then  in  the  words,  letters,  figures, 
and  cypher  following,  that  is  to  say,  *4777*  June  16, 
bank  notes,  C.  £910;"  which  said  last-mentioned  figures 
and  cypher  210,  did  import,  signify,  and  expcess  two  hun- 
dred and  ten  pounds;  he  the  said  J.  H.  on,  &c.  with 
force  and  arms,  at  &c.  feloniously  did  falsely  alter  (i), 
and  feloniously  did  cause  and  procure  to  be  falsely  at* 
tered,  and  feloniously  did  willingly  act  and  assist  in  the 
false  altering,  the  principal  sum  of  the  said  accountable 
receipt  for  the  last-mentioned  bank  notes  for  payment  of 
money,  to  wit,  the  said  sum  of  two  hundred  and  ten 
pounds,  by  feloniously  and  folsely  making,  forging,  coan- 
terfeiting,  and  prefixing,  and  feloniously  causing  and  pro- 
curing to  be  falsely  made,  forged,  counterfeited^  and 
prefixed,  and  feloniously  and  willingly  acting  and  assist- 
mg  in  the  false  making,  forging,  counterfeiting,  and  pre- 
fixing, the  figure  3  to  the  said  figures  and  cypher  Sid, 
whereby  the  words,  letters,  figures,  and  cypher,  *'1777* 
June  Itf,  bank  not6s,  C.  £210,"  together  with  the  figure 
S,  so  falsely  made,  forged^  counterfeited,  and  prefixed 

which  I  have  ventured  to  al*  the  prisoner  had  been  fenad 

ter.  ^iity,    extended  to  corpoit-» 

The  priioner  was  convicted  on  tions,  and  the  prisoner  was  not 

the  two  counts  inserted  above,  executed* 

and    also    on   similar  counts.  The  stat.  18  O.  3.  c  18t 

chaimng  an   intention  to  de-  afterwards  removed  all  doubt 

fraud  the  governor  and  com-  upon  (he  subject^    The  offfjQce 

pany  of  the  bank  of  England  is  also  prohibited  by  the  staU 

and  the  London  Assurance  of  45  G.  3.  c.  89;    See  note,  p* 

houses   and    goods   from  fire.  515^ 

But  it  was  doubted  whether  the  (t)  See  the  obsenratioos,  p» 

St.  7  G.  2.  c.  2^.  on  which  the  98»  9. 
counts  were  framed,  upon  which 


I  * 
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BB  aforesaid,  then  did,  and  still  do,  import,  signify,  and 
express,  that  the  said  J.  C«  as  clerk  of  the  said  go- 
vernor and  company  of  the  bank  of  England,  had,  on,  &c, 
received  of  the  said  corporation,  called  The  London  As- 
surance, bank  notes  for  payment  of  money  to  the  amount 
of  the  sum  of  three  thousand  two  hundred  and  ten 
pounds,  with  intention  to  defraud  the  said  corporation 
called  The  London  Assurance,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dig« 
nity  (i). 

{2nd  count.)  That  the  said  J.  H.  on,  &c.  with  force 
and  arms,  at,  &c.  feloniously  diduiier  and  publish  as  true, 
a  certain  f^lse,  altered,  forged,  and  counterfeited  ac- 
countable receipt  for  bank  notes  for  pavment  of  money, 
which  said  last-mentioned  false,  altered,  ,and  forged  ac« 
countable  receipt  for  bank  notes  for  payment  of  money 
was,  and  is,  in  the  words,  letters,  figures,  and  cypher 
following,  to  wit,  "1777»  June  16,  bank  notes,  C. 
£3210;"  and  which  said  last^mention^d  false,  altered, 
and  forged  accountable  receipt,  in  the  said  words,  let* 
ters,  figures,  and  cypher,  last-mentioned,  then  did,  and 
still  doth,  import,  (aver  the  import  as  be/are)  with  inten- 
tion to  defraud  the  said  corporation  called  The  London 
Assurance  (he  the  said  J.  H.  at  the  time  he  so  as  afore- 
said uttered  and  published,  as  true,  the  said  last-men- 
tioned false,  altered,  forged,  and  counterfeited  account-- 
able  receipt  for  bank  notes  for  payment  of  money,  well 
knowing  the  same  to  be  false,  altered,  forged,  and  couur* 
terfeited,)  against  the  form  of  the  statute,^  &c«  and 
against  the  peace,  &c. 

147.  Indictment  for  forging  a  wUl  (/)• 
That  S*  L.  widow,  heir  at  law  of  Sir  A.  C.  knight,  de- 


li) The  defendant  is  in  this 
qpUQt  specially  charged  with 
the  alteration  of  the  receipt, 
but  he  may,  in  such  case,  oe 
charged  generally  with  the  for- 
gery of  the  whole.  See  Daw- 
son's case,  p.  99, 

(/)   Under   the  st.  2  G.  2. 


c.  25.  and  45  G.  3.  c.  89.  vide 
supra^  note,  p.  515.  This  was 
the  indictment  used  in  the  case 
of  Birch  and  Martin,  who  were 
tried  and  executed  for  having 
forged  Sir  A.  Chadwick's  wilU 
See  Leach,  92,  and  p.  104.. 
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ceased,  on,  &c.  and  long  before,  wsa,  and  still  ift(m) 
seized  in  her  demesne  as  of  fee  of  and  in  certain  mes- 
suages and  tenenients,  with  the  appurtenances,  situttt 
and  being  in,  &c.  as  heir  at  law  or  the  said  A.  C.  who 
died  seized  thereof  in  his  demesne  as  of  fee;  and  that  E. 
B.  late  of,  &c.  gentleman,  and  M.  M.  late  of,  &c.  on,  &c. 
with  force  and  arms,  at,  &c.  fas  in  pr.  141  to  the^^J  a  cer- 
tain paper  writing,  with  a  seal  thereto  affixed,  purport 
ing  (n)  to  be  the  last  will  and  testament  of  the  said  Sir 

A.  C.  deceased,  and  to  be  signed  by  the  said  Sir  A.  C  in 
his  life-time  with  the  name  of  A.  C.  and  to  be  sealed  and 
delivered  by  the  said  Sir  A.  C.  in  his  life-time  as  and  for 
his  last  will  and  testament  (o)  the  tenor  of  which  said 
false,  forged,  and  counterfeited  will  in  writing  is  as  fol- 
lows, that  is  to  say,  *'in  the  name  of  God,  amen:  I,  A.  C 
&c.'*  fset  out  the  will, J  with  intent  to  defraud  the  said  S. 
L.  of  the  said  messuages  and  tenements,  with  the  appur- 
tenances, against  the  form,  &c.  and  against  the  peace,  &c 
i^nd  count f  inducement  as  in  tkejirst)  and  that  the  said  E.B. 
and  M.  M.  afterwards,  to  wit,  on  the  said,  &c.  at,  ftc 
aforesaid,  a  certain  false,  forged,  and  counterfeited  paper 
writing,  with  a  seal  thereto  affixed,  purporting  to  be  the 
last  will  and  testament  of  the  said  Sir  A*  C.  deceased,  and 
to  be  signed  by  the  said  Sir  A.  C.  in  his  life-time  with  the 
name  of  A.  C.  and  to  be  sealed  and  delivered  by  the  said 
Sir  A.  C.  in  his  life-time  as  and  for  his  last  will  and  testa- 
ment, with  force  and  arms;  feloniously  did  utter  and  pub- 
lish as  a  true  will  in  writing ;  the  tenor  of  which  said 
false,  forged,  and  counterfeited  will  in  writing  is  as  fol- 
lows, that  is  to  say,  fset  out  the  will, J  with  intention  tode* 
fraud  the  said  S.  L.  of  the  said  last^mentioned  ikiessuages 
and  tenements,  with  the  appurtenances,  (they  the  said  E. 

B.  and  M,  M.  at  the  time  of  the  uttericig  and  publishing 


(m)  This  inducement  does 
not  appear  to  be  necessary  un- 
der the  above  stat*  since  the 
crime  of  forgery  is  complete  by 
the  false  making  of  the  instru- 
ment, although  from  circum- 
stances the  intention  cannot  be 
carried  into  effept.  See  p.  1 10. 
9nd  p.  180. 


(n)  As  to  this  allegation,  see 
p.  100. 

[a)  It  was  objected  to  this 
indictment,  that  it  did  not  al- 
lege that  the  will  purported  la 
be  attested  by  three  witnesses, 
but  since  that  fact  ajipeared 
from  the  tenor  set  out,  it  was 
holden  to  be  sufficient.  East. 
P.  C.  980.    Leach,  92. 


J 


of  the  said  false,  foTged,  aod  counterfeited  will  id  writing 
by  them  as  aforesaid,  then  and  there  well  knowing  ( p )  the 
same  will  to  be  false,  forged,  and  cxmnterfeited,)  against 
the  form,  &c.  and  against  the  peace,  &c.  fStd  count,  j^oI- 
ing  that  the  s^id  Sir  A.  C.  died  seized,  8^c.  toithout  making 
a  tot//,  Sfc.J  And  the  jurors,  &c  that  the  said  Sir  A.  C. 
knight,  deceased,  was  in  his  life-time,  to  wif^  on,  &c«  and 
long  before,  seized  in  his  demesne  as  of  fee  of  and  in  cer« 
tain  messuages  and  tenements,  with  the  appurtenances^ 
situate  and  being  in,  kc.  and  on,  &c.  at,  &c*  aforesaid^ 
died  so  seized  of  and  in  the  said  messuages  and  tene- 
ments, with  the  appurtenances,  without  disposing  thereof 
by  his  last  will  and  testament  to  any  person  or  persons 
whatsoever*,  whereby  the  said  mesisuages  and  tenements 
with  the  appurtenances,  at  the  parish  last  aforesaid,  upoi^ 
the  death  of  the  said  Sir  A.  C.  descended  and  came  to  the 
said  S,  L.  as  the  heir  at  law  of  the  said  Sir  A.  C  and  that 
the  said  E.  B.  and  M.  M.  afterwards,  to  wit,  on,  &c.  (and 
proceed  as  in  the  first  c&unt,)  (4/A  count  fffr  uttering^  witk 
intent  to  defraud  the  person  who  would  by  law  he  entitled, 
^c,  as  in  the  last  count,  to  the*^  then  allege  the  uttering, 
S^c,  as  in  thei  2nd  count.)  With  intention  to  defraud  the 
person  or  persons  who  would  by  law  be  entitled  to  the 
aforesaid  messuages  and  tenements,  with  the  appurte- 
nances,  whereof  the  said  Sir  A.  C,  died  so  seized  as  afore- 
said, [allege  the  guilty  knowledge,  and  conclude  as  in  the 
second  count.) 


148.  Indictment  for  feloniously  personating  anothgr  person,  and 
becoming  bail  in  nds  name  oefore  a  commissioner  of  the  oourt 
of  Common  Pleas  appointed  to  take  bail  in  the  country  {q). 

That  on,  &c«  our  said  lord  the  king,  by  his  writ  of 
capias  issued  out  of  the  court  of  our  said  lord  the  king,  of 
Common  Pleas  at  Westminster,  bearing  date  the  same 


(p)  It  was  objected  that  the  (7)  By  stat.   4  Will.  &  IVf. 

indictment    should   have    al-  ch.  4.  s.  4.  (entitled,  «*  An  Act" 

leged   *<  and    each    of    them  for  taking  special  Bails  in  the' 

knowing,"    but  the  objection  Country,    upon    Actions    and 

was  over-rulcd.     East.  P.  C.  Suits  depending  in  the  Courts 

9,80.  of   King's    Bench,     Common 
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day  and  year,  directed  to  the  sheriff  of  ■     ,  did 

command  the  said  sheriff,  that  he  should  take  C.  D.  late 
of  ■,  yeoman,  and  J.  D.  if  th^  should  be  found 

in  his  bailiwick,  and  them  safely  keep  so  that  he  might 
have  tbeir  bodies  before  the  justices  of  our  said  lord  the 
king,  at  Westminster,  in  three  weeks  from  the  day  of  St 
Michael,  to  answer  to  £•  F.  of  a  plea  that  {according  to 
the  exigency  of  the  writ,)  which  said  writ  afterwards,  and 
before  the  delivery  thereof  to  the  said  sheriff  of  the 
said  county  of  — — — .  to  be  executed  on,  &c.,  at  kc 
was  duly  marked  and  indorsed  for  bail  for  the  sum  of 
l.  according  to  the  form  of  the  statute  (r)  in  such  case 
inade  and  provided,  and  which  said  writ,  so  indorsed,  af- 
terwards, and  before  the  return  thereof,  to  wit,  on,  &c. 
at,  &c  was  delivered  to  6.  H.  esq.  then  sheriff  of  the 
county  aforesaid,  in  due  form  of  law  to  be  execut^,  which 
said  Gr.  H.  sheriff  of  the  county  aforesaid,  by  virtue  ct 
the  writ  aforesaid*  afterwards,  and  before  the  return 
thereof,  to  wit,  on  the  said  — — —  day  of  in 


Pleas,  and  Exchequer,  at 
Westminster,*')  it  is  enacted, 
that  if  zny  person  or  persons 
shall  (before  any  person  or 
persons  empowered  by  virtue 
of  that  act  to  take  bail  or  bails) 
represent  or  personate  any 
other  person  or  persons,  where- 
by the  person  or  persons  so  re- 
presented and  personated,  may 
oe  liable  to  the  payment  of 
any  sum  or  sums  ox  money,  for 
debt  or  damages  to  be  reco- 
vered in  the  same  suit  or  ac- 
tion, wherein  such  person  or 
persons    are  represented  and 

Eersonaled,  as  if  he  or  they 
ad  really  acknowledged  and 
entered  into  the  same,  beins 
lawfully  convicted  thereof, 
shall  be  adjudged,  esteemed, 
and  be  taken  to  be  felons,  an^ 
suffer  as  such. 

By  Stat.  21  Jac.  1.  c.  26.  all 
persons  who  shall  acknowledge 


or  procure  to  be  acknowledg- 
ed, any  fine  or  fines,  recovery 
or  recoveries,  deed  or  deeds, 
inrolled,  statutes,  lecognisaiH 
ces,  bail,  or  judgment,  in  the 
name  of  any  person  0(  penou 
not  privy  or  consenting  to  the 
same,  and  being  thereof  law* 
fully  convicted  or  attainted, 
shaU  incur  the  penalties  of  such 
felons  without  benefit  of  cler- 
gy* 
A  bail  before  a  ju^  was 

not  bail  within  this  statute,  till 
it  was  filed  of  record^  and  if  it 
was  not  filed,  the  acknowledg- 
ing thereof  in  another^s  name 
was  not  felony  but  a  misdemet- 
nor  only ;  but  now  it  is  felooy 
bv  Stat.  4  WiU.  &  M.  c.  4. 
Vide  27  Geo.  3.  c.  43.  respect* 
ing  special  bail  at  Chester.  St 
4  Geo.  3.  c.  46.  s.  5.  as  to  oow 
palatine  of  Lancaster* 
(r)  12  0.  l.c.29.s«9. 
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the  year  aforesaid,  and  within  his  bailiwick  as  such  she- 
riff»  to  wit,  at,  &c.  did  take  and  arrest  the  said  C.  D.  in 
the  said  writ  and  warrant  above  named,  according;  to  the 
command  of  the  writ  and  warrant  aforesaid^  and  nim  the 
said  C.  D.  then  and  there  had  in  his  custody,  by  virtue  of 
the  said  writ;  and  that  A.  B.  late  of,  &c.  yeoman,  con- 
triving and  intending  to  prejudice  and  bring  one  S.  T.  to 
gj^eat  expenses,  ttnd  unlawfully  to  subject  him  the  said  S. ' 
T.  to  the  payment  of  a  great  sum  of  money,  afterwards, 
to  wit,  on,  &c.  at,  &c.  in  his  own  proper  person  came  be-^ 
fore  C.  T.  gentleman,  and  then  and  there,  with  force  and 
arms,  feloniously  did  represent  and  personate  the  person 
of  the  said  S.  T.  of,  &c.  yeoman,  and  in  the  name  and  by 
the  addition  of  him  the  said  S.  T.  did  become  bail  for  the 
said  C.  D.  in  a  certain  recognizance  taken  before  the  said 
C.  T.  in  the  action  aforesaid  (he  the  said  C.  T.  then  and 
there  having  full  and  lawful  power  and  authority,  by  vir- 
tue of  a  commission  under  the  seal  of  the  said  court  of 
Common  Pleas,  to  take  a  recognizance  in  that  behalf  in 
the  said  county  of———,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,)  by  which  said 
recognizance  he  the  said  A.  B.  (by  feloniously  represent- 
ing and  personating  the  person  of  the  said  b.  T.)  in  the 
name  ana  by  the  addition  of  him  the  said  S.  T.  as  afore- 
said, before  the  said  C.  1\  then  and  there  unlawfully  and 
feloniously  did  acknowledge  to  owe  to  the  said  E.  F.  the 
sum  of— — /.  to  be  levied  upon  the  goods  and  chattels, 
lands  and  tenements,  of  him  the  said  S«  T.  upon  condi- 
tion that  if  the  said  C.  D.  should  be  condemned  in  the 
said  action,  he  the  said  C.  D.  should  pay  the  condemna- 
tion money,  or  render  himself  into  the  Fleet  for  the  same ; 
or  if  he  failed  so  to  do,  he  the  said  S.  T.  (meaning  the 
said  S.  T.  of———,  in  the  county  aforesaid,  yeoman, 
so  represented  and  personated  by  the  said^  A.  B.  as  afore- 
said) did  undertake  to  do  it  for  him  (meaning  the  said  C. 
D.)  whereby  he  the  said  S.  T.  so  represented  and  person- 
ated as  aforesaid,  might  have  been  liable  to  the  payment 
of  the  said  sum  of  /.  to  be  recovered  in  the  same 

action,  as  if  he  had  really  himself  acknowledged  and  en- 
tered into  the  said  recognizance,  against  the  form,  &c. 
and  against  the  peace,  &c. 
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149.  Indictfnent  at  common  hw  for  fur^ng  a  writ  of 
fieri  facias,  and  therelnf  taking  a  person**  goods  in  extatf^ 
tioiu 


That  L.  Y.  late  of,  &c.  gentleman,  falsely,  unlawfully 
^nd  wickedly  devising,  contriving,  and  intending  one 
A.  K.  late  of  the  same  parish  and  county,  yeoman,  un- 
justly, maliciously,  and  injuriously  to  aggrieve,  oppress, 
and  impoverish,  on,  &c.  with  force  and  arms,  at,  &c.  uih 
lawfully,  knowing^,  subtilly,  and  falsely  did  forge  and 
counterfeit  a  certain  writing,  engrossed  on  parchment,  in 
form  and  to  the  likeness  and  similitude  of  a  writ  of  our 
lord  the  king  of  ^eri/acm,  whose  tenor  follows,  that  is  to 
say,  {set  out  ih«  forged  torii  accurately •)  And  the  jurors, 
&;c.  that  the  said  L.  ¥•  afterwards,  to  wit,  on,  &c.  at,  &c. 
the  said  false,  forged,  and  counterfeit  writing;  falsely 
forged,  purporting  to  be  a  vfrit  o(  fieri  facias,  subtilly, 
falsely,  knowingly,  and  deceitfully  did  pronounce  and 
publish ;  and  then  and  there,  to  wit,  on  the  same,  &c.  at, 
&c.*  subtilly,  falsely,  knowii^gly,  and  deceitfully,  as  a 
true  writ  of  our  said  lord  the  king  of  fieri  faciojs^  did  cause 
to  be  delivered  to  the  then  sheriff  erf  ,  for  execu- 

tion to  be  made  thereof;  and  afterwards,  to^wit,  09,  &c 
at,  &a  did  cause  to  be  seized  and  taken  divers  goods  and 
chattels  of  the  said  A .  K.  by  pretence  of  that  writ,  to  the 
great  damage  and  pppression  of  the  said  A.  K.  and  against 
the  peace,  &c.  {Second  count  for  publishing.)  A  certain 
false,  forged,  and  counterfeit  writing,  engrossed  on  parch- 
ment, falsely  forged*  in  form  and  to  the  likeness  and  si- 
militude of  a  writ  of  our  said  lord  the  king  of  fieri  facias 
issuing  out  of  the  said  court  of  our  said  lord  the  king  of 
Common  Pleas,  unlawfully  and  deceitfully  did  pronounce 
and  publish  as  a  true  writ  of  our  said  lord  the  kiitf;» 
whose  tenor  follows,  that  is  to  say,  {set  out  the  writ)  al- 
though he  the  said  L.  Y.  then  and  there  well  kn^w  the 
same  to  be  false,  forged,  and  counterfeited,  and  the  same 
then  and  there,  to  wit,  on,  &c.  at,  &c«  {as  in  tlie  first 
count  from  the*,) 
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150.  Indtchnent  far  perjury  (<)  at  Chester  amzes,  in  ghing 

evidence  on  the  trial  of  a  felon. 

Cheshire,    The  jurors  for  our  lord  the  king  upon  their 


{*)  But  by  Stat.  5  Eliz.  c  9. 
s«  3.  if  any  person  or  persons 
shall  unlawtully  and  corruptly 
procure    any  witness  or  wit- 
nesses,    by    letters,     rewards, 
promises,  or  by  any  other  sinis- 
ter and    unlawful    labour    or 
means  whatsoever,   to  commit 
any  wilful  and  corrupt  perjury, 
in  any  matter  or  cause  whatso- 
ever depending  in  suit  and  vari- 
ance by  any  writ,  action,  bill, 
complamty  or  information,  in 
any  wi^e  touching  or  concern-* 
ing  any  lands,  tenements,  or 
hereditaments,  or  any  goods, 
chattels,  debts,  or  damages,  in 
any  of  the  courts  therein  men- 
tioned, (being  of  almost  every 
description,  except  the  ecclesi- 
astical courts;)    or  shall  un- 
lawfully and  corruptly  procure 
or  suborn  any  witness  or  wit- 
nesses, which  shall  be  sworn  to 
testify  in  perpeluam  rei  memO" 
riam^  then  every  such  offender 
or  offenders  shall,  for  his,  her, 
or  their  said    offence,     being 
thereof  lawfully  convicted  or 


attainted,  lose  and  forfeit  the 
sum  of  forty  pounds^ 

By  8.  4.  Persons  so  convict- 
ed or  attainted,  iiot  having 
goods  or  other  property  to  the 
value  of  the  penalty,  shall  suf- 
fer imprisonment  for  the  space 
of  half  a  year,  and  stand  upon 
the  pillory,  for  one  hour,  in 
some  market  town  next  ad- 
joining to  the  place  where  the 
offence  was  committed. 

s.  5.  Those  convicted  shall 
not  be  received  as  witnesses  in 
any  court  of  record,  until  sach 
time  as  the  judgment  eiven 
against  them  be  reversec^  by 
attaint  or  otherwise,  and  upon 
every  such  reversal  the  parties 
grieved  shall  recover  their  da- 
mages, &c*  (as  in  the  next  sec* 
tion,) 

s.  6.  One  convicted*  ox  at- 
tainted of  perjury  by  his  depo« 
sition,  &c«  shall  forfeit  twenty 
pounds,  and  be  imprisoned  for 
the  space  of  six  months;  and 
the  oath  of  such  person  shall 
not  be  received  in  any  court  of 


*  This  is  gxx)d  cause  of  challenge,  if  be  be  a  juror.  2  Haw.  c.  43.  s.  25. 
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oath  present,  t^iat  at  the  court  of  session  and  gaol-ddt- 
veiy  of  our  sovereign  lord  the  king,  holden  for  the  county 


record  until  the  judgment  be 
reversed,  by  attaint  or  other- 
wise ;  and  upon  every  such  re- 
ver^I  the  party  grieved  shall 
iec6ver  his  damages  s^inst  the 
person  who  procured  the  said 
judgment  so  reversed  to  be 
given  against  him,  by  an  action 
on  the  case. 

8*  7.  If  the  offender  has  not 
goods  sufficient  to  satisfy  the 
twenty  pounds,  he  shall  oe  set 
on  the  pillory,  in  some  market- 
place, near,  &;c.  and  there  to 
nave  both  his  ears  nailed,  and 
from  thenceforth  be  disabled 
from  being  sworn  in  any  court 
of  record,  until  such  time  as 
the  judgment  shall  be  reversed, 
upon  which  he  shall  recover 
his  damages  as  before  men- 
tioned. 

s.  9.  As  well  the  judge  and 
judges  of  every  of  the  courts 
where  any  such  suit  is  or  shall 
be»  and  whereupon  any  such 
perjury  is  or  shall  be  com- 
mitted *,  as  also  the  justices  of 
assize  and  gaol-delivery  in  their 
several  circuits,  md  the  jus- 
tices of  the  peace  t  in  every 
county  within  this  realm,  or  in 
Wales,  at  their  quarter-ses- 
sions, both  within  liberties  and 
without,  shall  have  full  power 
ard  authority  to  inquire  of  all 
offences  and  defaults  committed 
contrary  to  this  act,  by  inqui- 


sition, presentment,  bill,  or 
^formation,  or  othenvise  law- 
fully to  hear  and  determine  the 
same,  and  to  give  judgment, 
award  process,  and  ezecutioa 
of  the  same,  according  to  the 
course  of  the  laws  of  this 
realm. 

The  Stat.  2  Geo.  2.  c25. 
s.  2.  (made  perpetual  by  the 
St.  8  G.  2.  c.  18.)  enacts,  that, 
besides  the  punishment  already 
to  be  inflicted  by  law  for  to 
great  crimes,  it  shall  and  may 
be  lawful  for  the  court  or 
judge,  before  whom  any  per- 
son shall  be  convicted  of  wil- 
ful and  corrupt  'perjury,  or 
subornation  of  perjury,  accord- 
ing to  the  laws  now  in  being, 
to  order  such  person  to  be  sent 
to  some  house  of  correction, 
within  the  same  county,  for  a 
time  not  exceeding  seven  years 
there  to  be  kept  to  hard  labour 
during  all  the  said  time,  or 
otherwise  to  be  transported  to 
some  of  his  majesty's  planta- 
tions beyond  the  seas,  for  a 
term  not  exceeding  seven  years, 
as  the  court  shall  think  most 
proper,  and  thereupon  judg- 
ment shall  be  given,  that  the 
person  convicted  shall  be  com- 
mitted or  transported  accord- 
ingly, over  and  beside  such 
punishment  as  shall  be  ad« 
judged  to  be  inflicted  on  such 


*  A  defendant  under  this  diaige  may,  upon  hit  ownconfeiftion  that  ra  ifln 
davit  made  by  him  was  faUe,  h^  put  in  the  pilloxy  by  the  authority  of  the 
court  in  which  the  affidavit  was  made.    Thorowgood*s  ctUK,  8  Mod.  170. 

t  Justices  of  the  peace  have  no  jurisdiction  over  peijuiy  at  covmoD  bw. 
R.  y.  Yarringtofif  Sa.k.  406.    2  Haw.  c.  8.  a.  38. 
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i)T  Chester,  at  the  castle  pf  Chester,  in  the  same  county, 
i>n,  &C.  before  the  honourable  J.  M.  his  majesty's  chief 


persoii,  agreeable  to  the  laws 
now  in  Iwine: ;  and  if  trans- 
portation be  airected,  the  same 
shall  be  executed  in  such  man- 
ner as  is  or  shall  be  provided 
by  law  for  the  transportation 
of  felons ;  and  if  any  person  so 
committed  or  transported,  shall 
voluntarily  escape  or  break 
prison,  or  return  from  trans- 
portation before  the  expiration 
of  the  time  for  which  he  shall 
be  ordered  to  be  transported 
as  aforesaid,  such  person,  be^ 
ing  thereof  lawfully  conricted, 
sIulU  suffer  death  as  a  felon, 
without  benefit  of  clergy,  and 
shall  be  tried  for  such  felony 
in  the  cobnty  where  he  'so 
escaped,  or  where  he  shall  be 
apprehended. 

By  Stat.  23  Geo*  2.  c.  II. 
8.  1.  it  is  enacted,  that  in  every 
information  or  indictment  to 
be  prosecuted  against  any  per- 
son for  wilful  and  corrupt  per- 
jury,  it  shall  be  sufficient,  to 
«et  forth  the  substance  of  the 
offence  charged  upon  the  de- 
fendant, and  by  wnat  court  or 
before  whom  the  oath  was 
taken,  (averring  such  court  or 
person  or  persons  to  have  a 
competent  authority  to  admi- 
nister  the  same,)  together  with 
the  proper  averment  or  aver- 
ments to  falsify  the  matter  or 
matters  wherein  the  perjury  or 
penuries  is  or  are  assigned; 
without  setting  forth  the  bill, 
answer,  information,  indict- 
ment, declaration,  or  any  part 
of  any  record  or  proceeding, 
either  in  law  or  equity,  other 

VOL.  II. 


than  as  aforesaid ;  and  without 
setting  forth  the  commission 
or  authority  of  the  court,  or 
person  or  persons  before  whom 
the  perjury  was  committed ; 
any  law,  usage,  or  custom 
to  the  contrary  notwithstand- 
ing. 

By  s.  2.  in  every  informa- 
tion or  indictment  for  suborna- 
tion of  perjury,  or  for  corrupt 
bargaining  or  contracting  with 
others  to  *  commit  wilful  and 
corrupt  perjury,  it  shall  be  suf- 
ficient to  set  forth  the  sub- 
stance of  the  oflTence  charged 
upon  the  defendant,  without 
setting  forth  the  bill,  answer, 
information,  indictment,  de- 
claration, or  any  part  of  any 
record  or  proceeding,  either  in 
law  or  equity,  and  witliout 
setting  forth  the  commission  or 
authority  of  the  court,  or  per- 
son or  persons  before  whom 
the  perjury  was  committed,  or 
was  agreed  or  promised  to  be 
committed ;  any  law,  &c.  (as 
before,) 

By  sec.  3.  the  justices  of  As- 
size, njsi  prius,  or  general  gaol- 
delivery,*  or  any  of  the  great 
sessions  in  Wales,  or  of  the 
counties  palatine  (during  the 
sitting  of  the  court,  or  within 
twenty-four  hours  after),  may 
direct  prosecutions  against  per- 
sons, examined  before  them, 
committing  of  perjury,  and  as- 
sign the  prosecutor  counsel ; 
and  such  prosecution  shall  be 
carried  on  without  any  tax, 
duty,  or  fees  in  court,  or  to  any 
officer  of  the  court;  and  the 


536 


vnEC'ZDK:STS.-^Indiclmenis. 


justice  of  and  for  the  said  county,  and  J.  S.  esq.  his  said 
majesty's  other  justice  there,  one  G.  R,  was  in  due  form 
of  law  tried  upon  a  certain  indictment  then  and  there  de- 
pending against  him  for  having,  on  the  20th  day  of  July* 
in  the  S5th  year  (6),&c.  feloniously  stolen,  taken,  and  car- 
ried away  nineteen  guineas  of  the  monies  of  one  J.  Earle; 
and  that  at  the  said  trial,  so  then  and  there  had  as  afore- 
said, J.  S.  late  of  ■',  labourer,  appeared  as  a  witness 
for  and  on  behalf  of  the  said  G.  B.  upon  the  said  trial,  and 
was  sworn  and  took  his  corporal  oath  (c)  before  the  said 
J.  M.  and  J.  S.  (rf),  justices  as  aforesaid,  on  the  holy  gos- 
pel [e]  of  God,  to  speak  the  truth,  the  whole  truth,  aad 
nothing  but  the  truth,  of,  upon,  and  concerning  the  mat- 
ter then  depending,  (they  the  said  J.  M.  and  J.  S.  jus- 
tices as  aforesaid,  then  and  there  having  sufficient  and 
competent  power  and  authority  to  administer  an  oath  to 
the  said  J»  S.  in  that  behalf,*)  and  the  said  J.  S.  being  so 
sworn  as  aforesaid,  wickedly  contriving  and  intending  to 


clerk  of  assize,  or  his  associate 
or  prothonotary,  or  other  pro- 
per officer  of  the  court,  shall, 
without  fee  or  reward,  give  the 
party  injured,  or  other  person 
undertaking  such  prosecution, 
a  certificate  of  the  same,  being 
directed,  together  with  the 
names  of  the  counsel  assigned 
by  the  coi2rt,  &c. 

As  to  perjuries  committed 
by  attomies,  solicitors,  or 
agents,  in  courts  of  law  or 
equity,  see  12  Geo.  1.  c.  29. 
s.  4. ;  as  to  bankrupts,  &c.  1 
Jac.  1.  c.  15.  s.  9. 11.  5  Geo.  2. 
c.  30,  s.  29;  witnesses  in  courts 
martial  respecting  naval  of- 
fences, 22  Geo.  2.  c.  33.  s.  17. ; 
electors  in  London,  11  Geo.  1. 
c.  18.  s.  3. ;  same,  and  return- 
ing officers,  in  counties,  cities, 
boroughs,  &c.  2  Geo.  2.  c.  24. 
s.  b  8c  6;  insolvent  debtors, 
62  Geo.  3.  c.  102.  s.  28. 

Quakers  making  solemn  af- 


firmation wilfully  and  comipC- 
ly,  shall  suffer  as  in  cases  oT 
perjury.  8  Geo.  1.  c.  6.  s.  2. 
Vide  also-  22  Geo.  2.  c  46. 
S.36. 

(h)  The  original  C.  C.  A.  sets 
out  the  indictment  at  lar^e,  but 
this  is  unnecessary  and  impro- 
per, see  p.  114. 

(c)  As  to  this  averment,  see 
p.  117. 

(cQ  In  Alford*8  case.  Leach, 
179.  the  names  of  both  the  jv- 
tices  then  in  the  commissi<»i 
were  mentioned  in  the  caption^ 
and  the  oath  was  alleged  to 
have  been  taken  before  one 
only.  It  was  also  objected  that 
there  was  a  vaiiance  between 
the  indictment  and  tlie  nisi 
prius  record  of  the  cause,  which 
stated,  in  the  usual  foniif  that 
the  trial  was  before  both  the 
judges.  But  the  judges  held 
that  the  conviction  was  good. 

(e)  Seep.  117. 


I 
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cause  the  said  G.  B.  unjustly  to  be  acquitted  of  the  said 
felony,  did  then  and  there  knowingly,  falsely,  corruptly; 
wilfully^  and  wickedly  say,  depose,  and  give  in  evidence, 
to  the  juxors  of  the  jury  then  and  there  duly  taken  and 
sworn  between  our  said  lord  the  king  and  the  said  G.  B« 
before  the  said  J.  M.  and  J.  S.  justices  as  aforesaid,  that 
he  the  said  J.  S.  on  the  second  day  of  Knutsford  races 
(meaning  the  twenty-sixth  (/)  day  of  July,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  seventy-flve, 
being  the  second  of  three  successive  days  on  which  cer* 
tain  horse-races  were  run  at  Knutsford,  in  the  said 
county  of  Chester,  in  that  year,)  was  in  a  certain  booth 
at  Knutsford  aforesaid,  known  by  the  sign  of  the  Bull's 
Head,  kept  by  one  R.  Graves ;  and  that  he  the  said  !• 
Earle  came  into  the  said  booth,  and  sat  down  by  him, 
(meaning  himself  the  said  L  S.)  on  the  left-hand  side;  and 
that  he  (meaning  himself  the  said  J.  S.)  asked  the  said  J^^ 
Earle  if  he  (meaning  the  said  J.  Earle)  was  not  ill ;  avvd 
that  he  (meaning  the  said  J.  Carle)  said,  I  (meaning  him- 
self the  said. J.  Earle)  am  well  enough,  I  (meaning  him- 
self the  said  J.  Earle)  have  been  playing  at  cards  with  ^a 
parcel  of  men,  and  have  lost  a  great  deal  of  money ;  and 
that  he  the  said  J.  S.  said*,  man  (meaning  the  said  J% 
Earle)  I  (meaning  himself  the  said  J.  S.)  am  very  sorry 
for  you  (meaning  the  said  J.  Earle):  and  that  the  said  J. 
S.  upon  his  oath  aforesaid,  before  the  said  jury  so  taken 


[f\  This  innuendo  is  objec- 
tionable, since  it  alters  the 
sense  of  the  defendant*s  words. 
See  p.  11 9,  Griepe's  case,  Ld. 
Ray.  256.  The  objection  would 
be  obviated  by  alleging,  after 
the*,  "and  the  jurors  afore- 
said, &c.  do  say,  that  the  se- 
cond of  three  successive  days, 
upon  which  certain  horse  races 
had  before  then  been  run,  at 
Knutsford,  &c.  was  the  26th 
day  of  July,  in  the  year  of  our 
JLord,  &c.  and  that  it  then  imd 
there,  to  wit,  on,  &c.  at,  &:c. 
upon  the  said  trial,  became 
and  was  a  material  question, 
whether  the  said  J.  Sadler,  on 


the  said  second  day  of  Knuts- 
ford races,  was  in  a  certain 
booth,  &c.  {and  after  setting 
out  the  material  questionSf)  And 
the  jurors  now  here-  sworn 
upon  their  oath  aforesaid,  do 
further  present,  that, the  said 
J.  S.  being  so  sworn  as  afore- 
said, &c.''  fand  then  hy  pro* 
ceeding  as  above,/  And  an  ex- 
press allesatioQ  is  necessary,  in 
order  to  shew  the  materiality  of 
the  matter  sworn  to,  which 
otherwise  would  not  appear, 
see  p.  116.  As  to  the  nature 
and  use  of  innuendos,  see  p* 
118. 
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between  our  gaid  lord  the  king  and  the  said  G.  B.  and  tb^ 
said  J.  M.  and  J.  S.  justices  as  aforesaid,  did  further  say* 
depose,  swear^  and  give  in  evidence,  that  the  said  J.  Sarle 
then  and  there  took  him  the  said  J.  S.  by  the  band,  and 
said,  I  (meaning  himself  the  said  J.  Earle)  will  never  play 
at  cards  any  more :  whereas,  in  truth  and  in  fact,  the  said 
J.  Earle  did  not  sit  down  by  the  said  J.  S.  in  the  said 
booth,  on  the  said  twenty-sixth  day  of  July ;  and  whereas, 
in  truth  and  in  fact,  the  said  J.  S.  did  not  ask  the  said  h 
Earle  whether  he  was  well  or  not ;  and  whereas,  in  truth 
and  in  feet,  the  said  J.  Earle  did  not  say  to  the  said  J.S. 
that  he  was  well  enough;  and  whereas,  in  truth  and  in 
facU  the  said  J.  Earle  did  not  say  to  the  said  J^  S.  that  be 
the  ^id  J.  Earle  had  been  playing  at  cards  with  a  parcel 
of  men,  and  had  lost  a  great  deal  of  money ;  and  whereas, 
in  truth  and  in  fact,  the  said  J.  S.  did  not  say  to  the  said 
J.  E.  that  he  (meaning  himself  the  said  J.  S.)  was  sony 
for  him  (meaning  the  said  J.  E. ) ;  &ud  whereas,  in  truth 
and  in  fact,  the  said  J.  E.  did  not  say  to  the  said  J.  S.  that 
he  would  never'  play  at  cards  any  more ;  and  whereas,  is 
truth  and  in  fact,  the  said  J*  E.  had  not,  on  the  said  ■ 

day  of  ,  any  conversation  whatsoever  with  the 

said  J*  S. :  and  so  the  jurors  aforesaid  now  here  sworn, 
upon  their  oath  aforesaid,  do  say,  that  the  said  J.  S.  at  the 
said  court  of  session  and  gaol-delivery  of  our  sovereiga 
lord  the  king,  h olden  at  the  castle  of  Chester  aforesaid,  ia 
and  for  the  said  county  of  Chester,  before  the  said  J.  M. 
and  J.  S.  then  being  such  justices  as  aforesaid  (and  then 
and  there  having  sufficient  and  competent  power  and  au- 
thority to  administer  the  said  oath  to  the  said  J.  S.)  did, 
in  manner  and  form  aforesaid,  commit  wilful  and  corrupt 
penury,  against  the  peace,  &c. 


15L  JnJtctment  for  perjury  committed  on  the  execution  of  awA 

ofmqmry* 

That  on,  &c.  at  &c.  a  certain  writ  of  inquiry  in  a  cei^ 
tain  cause  in  which  F.  6.  was  plaintiff,  and  H.  I.  the  de- 
fendant, came  on  to  be  executed,  and  was  then  and  there 
executed  before  M.  N*  esq.  then  being  sheriff  of  the  said 
county,  and  that  A.  B.  late  of,  &c.  labourer,  did  then  and 
there  before  the  said  L.  M.  take  his  oath  upon  the  Holy 
Gospel  of  God,  to  speak  the  truth,  the  whole  truth,  and 
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nothing  but  the  truth,  touching  and  concerning  the  inat« 
ters  there  in  question  between  the  said  parties,  he  the 
said  L.  M.  as  such  sheriff  as  aforesaid,  then  and  there 
having  suflQcient  and  competent  power  and  authority  to 
administer  the  said  oath  to  the  said  A.  B.  and  that  the 
said  A.  B.  being  so  sworn  as  aforesaid,  unlawfully, 
wickedly,  and  maliciously  contriving,  devising,  designing, 
and  intending  to  induce  the  jurors  of  a  certain  jury  sum- 
moned, and  then  and  there  duly  sworn,  to  inquire  of 
the  truth  of  the  premises  aforesaid,  to  find  and  give  small 
and  inconsiderable  damages  for  the  said  F.  G;  the  plain- 
tiff aforesaid,  on  that  inquest,  and  unjustly  designing  and 
intending  to  aggrieve,  injure,  and  prejudice  the  said  F.  G. 
then  and  there,  to  wit,  on,  &c.  at,  &c.  before  the  said  M. 
N.  beiog  such  sheriff  as  aforesaid,  upon  his  said  oath  so 
taken  aa  aforesaid,  upon  the  occasion  aforesaid,  falsely, 
wickedly,  maliciously,  wilfully,  and  corruptly,  did  say, 
depose,  affirm,  and  give  in  evidence  before  the  said  L.  M. 
being  such  sheriff  as  aforesaid,  and  to  and  before  the 
jurors  of  the  said  jury  summoned  to  inquire  as  aforesaid, 
that  {set  out  the  perjury  and  averments  to  falsify :) 
and  so  the  jurors  aforesaid  now  here  sworn,  upon  their 
oath  aforesaid,  do  say,  that  the  said  A.  B.  on*  &c.  at,  &c. 
before  the  said  L.  M.  being  such  sheriff  as  aforesaid,  then 
and  there  having  such  authority  as  aforesaid,  of  his  own 
most  wicked,  malicious,  and  corrupt  mind  and  disposi- 
tion, in  manner  and  form  aforesaid,  oid  commit  wilful  and 
corrupt  perjury,  to  the  great  damage  of  the  said  F.  G. 
and  against  the  peace,  &c. 


152.  Indictment  for  perjury  committed  at  the  quarter  sessions^  upon 
the  trial  of  an  indictment  for  an  assault* 

That  on,  &c.  at,  &c«  at  the  court  of  general  quarter 
sessions  of  the  peace,  then  and  there  holden  in  and  for  the 
said  county  of  L.  one  C.  D.  was  in  due  form  of  law  tried 
upon  an  indictment  then  depending  against  him  the  said 
C  D.  for  an  assault  upon  one  E.  F.  and  that  it  then  and 
there  became  and  was  a  material  question  upon  the  trial 
of  the  said  indictment^  whether,  &c.  and  that  A.  B.  late 
of,  &c.  labourer,  did  then  and  there  take  his  corporal 
oath  before  the  said  court,  upon  the  holy  gospel  of  God, 

speak  the  truth,  the  whole  truth,  and  nothing  but  the 
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truth,  concerning  the  matter  tiKo  depenlinl^t  (tfie  mI 
court  then  and  there  having  competent  power  and  autho- 
rity to  administer  the  said  oath  to  the  said  A«  B.)  and  tfait 
the  said  A.  B.  being  duly  sworn  as  aforesaid,  widradfy 
devising  and  intending  to  pervert  the  dtte^course  of  hw 
and  justice,  and  to  cause  toe  said  C.  D.  to  be  aqjusliy 
convicted  of  the  trespass  and  assault  so  charged  agtint 
him  as  aforesaid,  in  and  by  die  said  indtotment,  did  then, 
to  wit,  on,  &C.  before  the  said  court,  to  wit,  itt,  k& 
falsely,  knowingly,  wickedly,  wilfully,  and  corruptly;  bf 
his  own  act  and  consent,  say,  depose,  and  give  in  evideaoe 
to  the  jurors  of  the  jury  then  and  there  duly  awom  and 
taken  between  our  said  lord  the  king  and  the  said  C  Di 
that  on,  &o.  {here  set  out  so  much  of  the  e^idene^  as  eon  ie 
proved  to  be  false ^  and  the  averments  to  falsify  :)  wad  » 
the  jurors  aforesaid  now  here  sworn,  upon  their  oath 
aforesaid,  do  say,  that  the  said  A.  B.  at  and  opon  the  said 
trial,  to  wit,  on,  &c.  before  the  said  court  then  and  tteie 
having  sufficient  and  competent  power  and  authority  is 
aforesaid,  did,  in  manner  and  form  aforesaid,  commit  wil- 
ful and  corrupt  perjury,  against  the  peace,  &c» 


1%^3.  IndidtMnt  for  perjury  by  a  wotnan  before  hoojustkes^  on  As 

filiation  of  a  child* 

That  A.  B.  late  of,  &c.  single  woman,  on,  ftc.  at,  ftc 
being  pregnant  (; ),  was  delivered  of  a  male  child,  which 
by  the  laws  of  this  realm  was  bom  a  bastard,  and  that  the 
said  A.  B.  afterwards,  to  wit,  on,  &c.  at  &c.  came  in  her 
own  proper  person  before  J.  H.  esq.  and  G.  H.  esq.  then 
being  two  of  the  justices  of  our  said  lord  the  king,  as- 
signed to  keep  the  peace  of  our  said  lord  the  king  within 
the  said  county,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanors  in  the  said 
county  committed ;  and  did  then  and  there,  befofe  the 
said  justices,  charge  one  E.  F.  of  the  parish  afore8aid» 
with  having  lately  before  that  time  begotten  upoa  the 

Ig)  If  the  filiation  took  place     pregnant  with  a  child  liktljtd 
before  the  birth,  allege  **  being     oe  m>m  a  bastard.'* 
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body  of  her  the  9aid  A.  B.  (h\  a  certain  male  child,  which, 
was  afterwards  born  alive  of  the  body  of  her  the  said  A.  B* 
a  bastard  ;  and  that  she  the  said  A.  B.  was  then  and  there 
before  the  said  justices  duly  sworn,  and  did  take  her  cor- 
poral oath  upon  the  holy  gospel  of  God  concerning  the  said 
premises  (they  the  said  justices,  and  each  of  th^m,  then 
and  there  having  sufficient  and  competent  power  and  au« 
tbority  to  administer  the  said  oath  to  the  said  A.  B.) ;  and 
that  the  said  A.  B.  being  so  sworn  as  aforesaid,  wickedly 
and  maliciously  devising  and  intending  falsely  and  un« 
justly  to  charge  and  burthen  the  said  E.  F.  with  the 
maintenance  and  support  of  the  said  bastard  child,  and 
not  only  to  draw  him  into  great  charges  and  expense  of 
his  monies,  but  also  to  bring  him  into  great  scandal,  in- 
famy, and  disgrace,  as  a  lewd  and  unchaste  person,  then 
and  there,  upon  her  oath  aforesaid,  in  a  certain  examina* 
tion  before  the  said  justices,  taken  in  writing  in  that  be- 
half, did  falsely,  maliciously,  wilfully,  wickedly,  and 
corruptly  say,  depose,  and  swear  (amongst  other  things) 
in  substance  and  to  the  efiect  following,  that  is  to  sav, 
(set  out  as  much  of  the  examination  as  can  he  proved  to  be 
false,  and  the  averments  to  falsify :]  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
A.  B.  on,  &c.  at,  &c.  before  the  said  J.  H.  and  6.  H.  the 
justices  as  aforesaid  (so  as  aforesaid  having  sufficient  and 
competent  power  and  authority  to  administer  the  said  oath 
to  the  said  A,  B.)  falsely,  maliciously,  wickedly,  wil- 
fully, and  corruptly,  in  manner  and  form  aforesaid,  did 
commit  wilful  and  corrupt  perjury,  to  tlie  great  damage 
of  the  said  £•  F*  and  against  the  peace,  &c. 


154.  Indictment  for  perjury  in  an  answer  before  one  of  the  barons 

of  the  Exchequer. 

That  one  O.  G,  late  of,  &c.  mariner,  on,  &c.  did  exhi- 
bit his  English  bill  of  complaint  in  writing  in  the  court 
of  our  said  lord  the  now  king  of  his  Exchequer  (the  said 
court  then  and  still  being  at  Westminster,  in  the  said 
county  of  M.)  against  one  T.  S.  late  of  Grub-street,  in 
the  parish  of  StT Giles,  Cripplegate,  London,  merchant, 

(h)  If  before  the  birth,  say  *as  thi  pregnant  as  afore- 
"  the  said  child  with  vhich  she     said." 
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and  one  J.  H,  late  of  the  same  place,  lineo-drnpery  fi* 
rected  to  the  right  hoDOurable  W.  P.  chaDcellor  and  iid» 
der-treagurer  of  his  majesty's  Court  of  Exchequer,  at 
Westminster;  the  honourable  Sir  J.  S.  knight,  lord  chief 
baron  of  the  same  court ;  and  to  the  rest  of  the  barons 
there,  for  the  purpose,  and  praying  (amongst  other  things) 
that  {set  out  as  much  as  the  bill  as^will  explain  Ike  mean^ 
ing  of  that  part  of  the  defendants  answer  vhieh  is  to  U 
setoutf  and  on  which  perjury  is  assignable^)  as  in  and  by 
the  said  bill  of  complaititof  the  said'O.  6.  remainii^ 
filed  as  of  record  in  the  said  court  of  Exchequer,  at 
Westminster  aforesaid,  in  the  said  county  of  M.  (amongst 
other  things)  more  fully  appears.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  tbtt 
the  said  T.  S.  afterwards,  to  wit,  on,  &c.  at  the  parish  of 
St  George,  Bloomsbuiy,  in  the  said  county  of  M.  came 
in  his  own  proper  person  before  Sir  B.  H.  knight,  then 
being  one  of  the  barons  of  his  majesty's  said  Court  of  Ex- 
chequer, at  Westminster,  and  then  and  there  before  the 
said  Sir  B.  H.  exhibited  and  produced  the  answer  in 
writing  of  him  the  said  T.  S.  and  of  the  said  J.  H.  to  the 
aforesaid  bill  of  complaint  of  the  said  O.  G.  intitled,  **  the 
joint  and  several  answer  of  T.  S.  and  J.  H,  gentlemen,  the 
defendants  to  the  bill  of  complaint  of  O.  G.  complain- 
ant ;"  and  that  the  said  T.  S.  being  then  and  there  sworn 
in  due  form  of  law  upon  the  holy  gospel  of  God,  before 
the  said  Sir  B.  H.  knight,  then  being  one  of  the  said 
barons  of  the  said  Court  of  Exchequer,  at  Westminstet 
aforesaid,  (and  then  and  there  having  sufficient  and  com- 
petent power  and  authority  to  administer  an  oath  to  the 
said  T.  S.  in  that  behalf,)  be  the  said  T.  S.  did,  upon  his 
corporal  oath  concerning  the  matters  contained  in  the 
said  answer  before  the  said  Sir  B.  H«  knight,  then  and 
there  being  such  baron  as  aforesaid,  then  and  there 
swear,  that  so  much  of  the  said  answer  of  him  the  said 
T,  S.  so  as  aforesaid  produced  and  exhibited  before  the 
said  Sir  B.  H.  as  concerned  the  act  and  deed  of  him  the 
said  T,  S.  he  the  said  T.  S.  knew  to  be  true ;  and  that  m 
much  of  the  said  answer  of  him  the  said  T.  &  as  con- 
cerned the  act  and  deed  of  any  other  person,  he  tbe  said 
T.  S.  believed  to  be  true ;  and  that  the  said  T.  8.  contriv- 
ing and  intending  unjustly  to  aggrieve  the  said  O.  G.  the 
complainant  aforesaid,  did  then  and  there,  upon  his  oatb 
aforesaid,  in  his  answer  aforesaid,  before  the  said  Sir  B.  B. 
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knight,  theo  and  there  being  such  baron  as  aforesaid  (and 
having  such  sufficient  and  competent  power  and  autho- 
rity as  aforesaid,)  knowingly,  lalsely,  wickedly,  malici- 
ously, wilfully,  and  corruptly,  by  his  own  act  and  consent 
(amongst  other  things,)  answer,  swear,  and  affirm  in  writh- 
ing as  follows,  that  is  to  say,  {set  out  the  part  on  which 
perjury  is  assignable,  the  proper  averments  to  falsify^  as 
to  the  conclusion  see  pr»  158. ) 


155*  JgasMt  a  wiinessfor  perjury  on  a  trial  in  C*  B,  in  an  actum 

of  trespass  and  assault. 

That  on,  &;c.  a  certain  cause  in  which  C«  D.  was  the 
plaintiff  and  £.  F.  the  defendant;  in  due  manner  and 
form  came  on  to  be  tried  before  Sir  G.  H.  knt  then  and 
still  being  chief  justice  of  our  said  lord  the  king  of  the 
Common  Pleas,  at  Westminster,  in  the  parish  of  St.  Mar- 

Sret,  within  the  liberty  of  Westminster,  in  the  county  of 
iddlesex,  in  the  great  hall  of  pleas  there,  by  a  certain 
jury  then  and  there  duly  impannelled,  sworn,  and 
charged  to  try  the  said  cause ;  upon  -which  said  trial  one 
A.  B.  late  of,  &c.  labourer,  was  then  and  there  produced 
as  a  witness  on  the  part  of  the  said  defendant  in  the  said 
cause,  and  then  and  there  before  the  aforesaid  chief  justice, 
and  the  said  jury,  was  sworn  upon  the  Holy  Evangelists 
to  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  of  and  in  the  matters  then  and  there  depending,  the 
said  SirG«  H.  chief  justice  as  aforesaid,  then  and  there 
having  sufficient  and  competent  power  and  authority  to 
administer  an  oath  to  the  said  A.  B.  in  that  behalf;  and 
that  the  said  A.  B.  then  and  there  falsely,  maliciously^, 
voluntarily,  and  corruptly,  said,  deposed,  and  gave  in  evi- 
dence to  the  said  jury  that,  {set  out  the  matter  sworn,  faU 
sify,  as  to  the  conclusion  see  pr»  150.) 

156.  For  perjury  in  giving  evidenee  upon  the  trial  of  an  informa* 

tion  at  nisi  prius. 

That  on,  &c.  at  the  sittings  of  nisi  prius  holden  in  the 
court  of  our  said  lord  the  now  king  of  his  exchequer,  in 
the  parish  of  St  Margaret,  within  the  liberty  of  West- 
minster, in  the  county  of  Middlesex,  before  Sir  C«  D. 
knight,  lord  chief  baron  of  our  said  lord  the  king,  of  his 
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Court  of  Excheffuer,  at  Westminster  aforesaid,  a  certain 
issue  before  then  duly  joined  upon  an  information  before 
then  exhibited  by  £.  F.  esq*  his  said  majesty's  attomqr- 
genera^  who  prosecuted  for  our  said  lord  the  king  in  that 
behalf  againt  6.  H.  came  on  to  be  tried  and  was  tried  in 
due  form  of  law,  by  a  jury  of  the  said  county  duly  swora 
between  our  said  lord  the  king  and  the  said  G.  U. ;  and 
that  upon  the  said  trial  of  the  said  information,  A.  B.  late 
of,  &c.  labourer,  did  then  and  there  appear  as  a  witneis 
ibr  and  on  behalf  of  our  said  sovereign  lonl  the  king.  {Al' 
lege  the  taking  of  the  oath^  the  competency  of  the  coftrt^  the 
matter  sworn,  its  falsity,  as  to  the  conclusion  see  pr,  152.) 


157.  Indiotment  for  perjury,  in  an  affidavit  for  debt,  before  a 
commissioner  in  the  country,  authorized  to  take  affidavits  resptd* 
ing  matters  in  K.  B. 

That  A.  B.  late  of,  &c.  yeoman,  being  an  evil-disposed 
person,  and  wickedly  contriving  and  intending  to  ag- 
grieve, injure,  and  prejudice  one  C.  D.  and  to  cause  the 
sum  of  twenty  pounds  to  be  indorsed  upou  a  certain  pro- 
cess issuing  out  of  the  court  of  our  said  lord  the  king,  be- 
fore the  king  himself,  called  a  latitat,  wiUi  intention  to 
cause  and  procure  the  said  C.  D.  to  be  arrested,  to  appear 
in  the  same  court,  at  the  suit  of  the  said  A.  B.  and  also 
with  an  intent  that  the  said  C.  D.  should  be  compelled  to 
find  bail  for  the  said  sum  of  twenty  pounds,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
he  the  said  A.  B.  on,  &c.  at,  &c.  came  in  his  proper  per- 
son before  E.  F.  gentleman,  then  being  a  commissioner 
duly  authorized  and  empowered  to  take  and  receive  affi- 
davits in,  touching,  and  concerning  matters  and  proceed- 
ings of  or  in  the  court  of  our  said  lord  the  king,  before 
the  king  himself,  to  wit,  on,  &c.  at,  &c.  and  that  the  said 
A.  B.  then  and  there,  to  wit,  on,  &c.  at,  &c.  was  duly 
sworn,  and  did  take  his  corporal  oath,  upon  the  holy  gos- 
pel of  God,  before  the  said  ll).  F.  (he  the  said  E.  F.  then  and 
there  having  sufficient  and  competent  power  and  authority 
to  administer  the  said  oath  to  the  said  A.  B.  in  that  behalf;} 
and  that  the  said  A.  B.  being  so  sworn  as  aforesaid,  falsely, 
maliciously,  wickedly,  wilfully,  and  corruptly  did  then 
and  there,  before  the  said  E.  F.  as  snch  commissioner  as 


Framd^'^Perfury.  545 

aforesaid,  depose,  swdar  ( i),  and  niake  affidatit  in  writ- 
ing (amongst  other  things)  in  substance  and  to  the  ef- 
fect following,  that  is  to  say,  that  C.  D.  (meaning  the 
said  C.  D.  ^ore  mentioned),  of  M.  in  the  county  of 
K.  was  justly  and  truly  indebted  unto  him  the  said 
A.  B.  in  th^  sum  of  twenty  pounds  of  lawful  money, 
for  money  lent  and  advanced,  as  by  the  same  affida- 
vit {k)^  affiled  in  the  said  court  of  our  said  lord  the  king, 
before  the  kin^  himself,  the  said  court  then  and  still  being 
at  W«  aforesaid,  (amongst  other  things)  more  fully  ap- 
pears ;  whereas,  in  truth  and  in  fact,  he  the  said  C  D.  m 
the  said  affidavit  named,  was  not,  at  the  time  of  making 
the  said  affidavit,  or  at  any  other  time,  indebted  unto  him 
the  said  A.  B.  in  the  aforesaid  sum  of  twenty  pounds^  in 
the  said  affidavit  mentioned,  for  money  lent  and  advanced, 
or  upon  any  account  whatsoever ;  and  whereas,  in  truth 
and  in  fact,  the  said  C.  D.  was  not,  at  the  time  of  making 
the  said  affidavit,  or  at  any  other  time,  indebted  unto  bia 
the  said  A,  B,  in  any  sum  of  money  whatsoever:  and  bo 
{Conclude  cts  inpr.  151.] 

158.  IncUciment  for  perjury  at  the  trial  of  an  issue  at  har^  di" 
reeled  out  of  the  Court  of  Chancery  f  touching  the  capability  of 
a  person  to  make  his  will. 

That  heretofore,  to  wit,  on  Saturday  next  after  three 
weeks  from  the  day  of  Easter,  in  Easter  term,  in  the 
■  year  of  the  reign,  &c.  in  the  court  of  our  said 

lord  the  king,  before  the  king  himself,  (the  said  court 
then  and  still  being  at  Westminster,  in  the  said  county 
of  Middlesex]  a  certain  issue  directed  by  the  present  lord 
high  chancellor  of  Great  Britain,  in  due  manner  joined, 
touching  and  concerning  the  validity  of  a  certain  will  and 
codicil  of  one  W.  B.  deceased,  in  which  said  issue  B*  L» 
esq,  was  the  plaintiff,  and  E.  Y.  esq,  the  defendant,  in 
due  manner  came  to  be  tried,  and  was  then  and  there 
tried,  in  due  form  of  law,  by  a  certain  jury  of  the  coun- 
try, in  that  behalf  duly  sworn  and  taken  between  the  said 
parties:  and  the  jurors  aforesaid  now  here  sworn,  upon 
their  oath  aforesaid,  do  further  present,  that  upon  the 
trial  of  the  said  issue  it  then  and  there  became  and  waa 


(t)  Seep.  121,  2.  {k)  See  p.  121,  2,  n. 
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made  a  material  question  between  the  gaid  parties,  whd» 
ther  tfae  said  W.  B.  at  the  time  of  signing,  sealing,  and 
publishing  the  said  will,  was  of  such  sound  and  disposing 
mind  as  to  be  capable  of  making  a  will  or  not:  and'the 
jurors  aforesaid  now  here  sworn,  upon  their  oath  aforesaid, 
do  further  present,  that  A.  B.  late  of,  &c.  yeoman*  (state 
the  taking  of  the  oath^  the  matter  sworn,  assign  the  per* 
jury,  as  to  the  conclusion  see  pr.  \b%.) 


159.  hididmeni  for  perjury  on  the  trial  of  an  tsstte^  in  an  at^ 
tion  of  assumpsit,  at  the  sittings  after  term,  in  tA«  Kin^S 
Bench^ 

That  at  the  sittings  of  nisi  prius,  holden  after  the  term 
of  St  Hilary,  on,  &c«  at  Westminster,  in  the  county  of 
Middlesex,  in  the  great  hall  of  pleas  there,  called  West- 
minster Hall,  before  William  earl  of  Mansfield,  then 
being  chief  justice  of  our  said  lord  the  king,  assigned  to 
hold  the  pleas  in  the  court  of  our  said  lord  the  king,  be- 
fore the  King  himself,  a  certain  cause*  in  which  C.D. 
was  the  plaintiff  and  £•  F.  the  defendant,  came  on  to  be 
tried  in  due  form  of  law,  and  was  then  and  there  tried,  bj 
a  certain  jury  of  the  country  in  that  behalf  duly  sworn 
and  taken,  between  the  parties  aforesaid.  And  the  jurors 
aforesaid,  now  here  sworn,  upon  their  oath  aforesaid,  do 
further  present,  that  upon  the  trial  of  the  said  issue  so 
joined  between  the  parties  aforesaid,  A.  B.  late  of,  &c 
yeoman,  appeared  as  a  witness  for  and  on  behalf  of  the 
said  €•  D.  the  plaintiff  in  the  cause  aboTe  mentioned,  and 
was  sworn,  and  then  and  there  took  his  corporal  oatb, 
upon  the  holy  gospel  of  God,  before  the  said  Earl  of 
Mansfield,  chief  justice  as  aforesaid,  to  speak  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  touching  and  con- 
cerning the  matters  then  in  question  in  the  said  cause,  (be 
the  said  Earl  of  Mansfield,  chief  justice  as  aforesaid,  then 
and  there  having  sufficient  and  competent  power  and  au- 
thority to  administer  an  oath  to  the  said  A.  B.  in  that  b^ 
half.)  And  the  jurors  aforesaid  now^here  sworn,  upon 
their  oath  aforesaid,  do  further  present,  that,  upon  tbs 
trial  of  the  said  cause,  certain  questions  then  and  there 
became  and  were  material,  that  is  to  say,  whether,  && 
(set  out  such  as  are  sworn  to,  and  upon  the  answer  to 
which  perjury  is  to  be  assigned ;)  and  that  the  said  Ai  & 


hfing  flo  Bwom  as  aforesaid,  falselYt  wickedly,  wilfully^ 
corruptly,  and  maliciously  contriving  and  intending,  as 
fiiuch  as  in  him  lay,  to  prevent  Justice,  and  pervert  the 
due  course  of  Ibvf,  and  to  procure  a  verdict  to  pass  against 
the  said  E.  F.  on  the  trial  of  the  said  cause,  and  thereby 
to  subject  him  the  said  £.  F.  to  the  payment  of  sundry 
heavy  costs,  charges,  and  expenses,  then  and  there,  to 
wit,  on,  &c«  at,  occ.  falsely,  wickedly,  wilfully,  malici- ' 
ously,  and  corruptly,  and  by  his  own  act  and  consent, 
did  say,  depose,  swear,  and  give  evidence,  (amongst  other 
things)  to  and  before  the  said  jurors,  so  sworn  to  try  the 
said  issue  as  aforesaid,  and  the  said  Earl  of  Mansfield, 
the  chief  justice  as  aforesaid,  in  substance  and  to  the  ef- 
fect following,  that  is  to  say,  {set  out  the  matter  sworn  to 
upon  which  perjury  is  assignable,  assign  the  perjury,  as 
ioihe  conclusion  see  pr.  15S.) 


1£0.  Indictment  for  perjury^  in  giving  evidence  at  the  assizes,  upon 

the  trial  of  a  cause. 


That  at  the  assizes  holden  for  the  county  of 


on,  &c.  at,  &c.  before  A.  B.  esquire,  being  one  of  the 
iusttcea  of  our  said  lord  the  king,  assigned  to  hold  pleas 
-in  the  court  of  our  said  lord  the  king,  before  the  king 
himself,  and  Sir  C.  D.  knight  (/),  "  one  of  the  justices 
of  our  said  lord  the  king  of  his  Court  of  Common  Pleas 
at  Westminster,"  justices  of  our  said  lord  the  king,  as- 
signed to  take  the  assizes  in  the  said  county,  a  certain 
<:ause,  [proceed  as  in  pr.  159  from  the  *.) 

161.  Indictment  for  perjury  by  a  justice  of  the  peace,  in  an  affi" 
davit  before  a  judge  of  the  court  of  King's  Bench,  uponshewmg 
cause  why  a  rul^  should  not  be  made  absolute  for  leave  to  file  a 
criminal  information  against  him. 

That  on,  &c.  (m)  in  the  court  of  our  said  lord  the  king, 
before  the  king  himself,  (the  same  court  then  and  still 
being  at  Westminster,  in  the  county  of  Middlesex,)  a 
rule  of  the  said  court  was  made,  whereby,  upon  reading 

[I)  If  one  of  the  barons  of     of  our  said  lord  the  king." 
the  Exchequer,  say,  "  one  of     Hil.  Ent.  257. 
the  barons  of  the  Exchequer         (m)  As  in  the  rule. 
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tbe  several  affidavits  of  J.  B.  of  the  borough  of  A.  in  the 
county  of  B.  innkeeper,  and  J.  P.  of  the  same  place,  vic- 
tualler, it  was  ordered.  That  Saturday  next  after  the  oc- 
tave of  St  Martin  should  be  given  to  W.  H.  esquire,  to 
shew  cause  why  an  inforraation  should  not  be  exhibited 
against  him  for  certain  misdemeanors,  upon  notice  of  that 
rule  to  be  given  to  him  in  the  mean  time ;  and  that  af- 
terwards, to  wit,  on  Monday  next  after  the  octave  of  St 
Martin,  in  the  year  aforesaid,  at  W.  aforesaid,  the  said 
rule  of  court  was  enlarged  by  another  rule  of  the  same 
court  there  made,  whereby,  amongst  other  things,  it  was 
by  the  said  court  ordered.  That  the  second  day  of  the 
then  next  term  should  be  peremptorily  further  given  to 
the  said  W.  H.  to  shew  cause  why  an  information  should 
jiot  be  exhibited  against  him  for  certain  misdemeanors 
(upon  the  undertaking  in  the  same  last-mentioned  rule 
expressed);  in  and  by  one  of  which  said  affidavits, 
whereon  the  said  original  rule  was  grounded,  to  wit,  the  . 
affidavit  of  the  said  J.  B.  it  was  sworn  and  alleged, 
(amongst  other  things)  in  substance  and  to  the  effect  fol- 
lowing, to  wit,  (set  out  so  much  of  the  affidavits  as  explains 
that  part  of  the  defendant's  affidavit  which  is  to  be  set  oul^ 
and  upon  which  perjury  is  assignahle.)  And  the  juron 
aforesaid,  upon  their  oath  aforesaid,  do  further  present 
That  the  said  W.  H.  late  of,  &c.  having  due  notice  of  the 
said  original  rule,  and  the  said  other  rule  of  court  above 
mentioned  respectively,  minding  and  wickedly  imaetn- 
iiig,  devising,  and  intending,  by  falsehood  and  wicKed 
means,  to  procure  the  same  first  rule  to  be  difichaimt 
and  set  aside,  and  to  prevent  justice  and  pervert  the  due 
course  of  law,  and  also  to  vex,  harrass,  a^rieve,  and  op- 
press the  said  J.  B.  and  J.  P.  afterwards,  to  wit,  on,  &c 
at,  &c.  in  the  said  county  of  Middlesex,  in  bis  proper  • 
person,  before  Sir  J.  Y.  knisht,  then  and  yet  being  one  of 
the  justices  of  our  said  lord  the  kinof,  assigned  to  hold 
pleas  in  the  said  court  of  our  lord  the  king,  before  the 
king  himself,  was  duly  sworn,  and  did  ^ take  his  corporal 
oath,  upon  the  holy  gospel  of  God,  touching  and  cod- 
ceming  the  matter  of  the  said  original  rule  then  depend* 
ing  a^inst  him  the  said  W.  H.  (be  the  said  Sir  J.  Y.  then 
and  there  having  sufficient  and  competent  power  and  au- 
thority to  administer  an  oath  to  the  said  W.  H.  in  that 
behalf ) ;  and  that  the  said  W.  H*  then  and  there,  to  yfiU 
on^  &c*  at,  &c.  upon  bis  oath  aforesaid,  before  the  atki 


\ 


Sir  J.  Y.  the  justice  aforesaid,  did  falaelyt  maliciously, 
wickedly,  wilfully,  and  corruptly  say,  depose,  swear,  and 
tnake  affidavit  in  writing:,  (amongst  other  things)  in  sub- 
stance and  to  the  eflect  following,  that  is  to  say,  that,  {set 
out  such  part  of  his  affidavit  as  can  be  {n)  contradicted,  as^ 
sign  the  perjury,  as  to  the  conclusion  see  pu  153.) 


162.  Indictment  for  perjury  ia  an  answer  sworn  before  a  master  in 

Chancery. 

That  M.  F.  late  of,  &c^  did  exhibit  her  English  bill 
of  complaint,  in  writing,  in  the  Court  of  Chancery  of  our 
said  lord  the  king,  (the  same  court  then  and  still  being 
at  Westminster,  in  the  said  county  of  Middlesex,)  against 
one  A.  B.  directed  to  the  Right  Honourable  A.  Lord  B* 
baron  of  C.  lord  high  chancellor  of  Great  Britain;  where- 
upon the  said  M.  F.  by  her  said  bill  of  complaint,  did 
pray,  (amongst  other  things)  that  the  said  A.  B.  might 
{so  much  of  the  bill  should  be  set  out  as  will  explain  the 
meaning  of  the  defendant's  answer,  without  introducing 
new  matter  by  way  of  innuendos,  see  p.  118.)  *  as  in  and 
by  the  said  bill  of  complaint  of  her  the  said  M.  F.  remain- 
ing filed  as  of  record  in  the  said  Court  of  Chancery,  at 
Westminster  aforesaid,  in  the  said  county  of  Middlesex, 
(amongst  other  things)  more  fully  appears.  And  the 
jurofs  afore'^aid,  upon  their  oath  aforesaid,  do  further 
present.  That  the  said  A.  B.  the  defendant  named  in  the 
said  bill  of  complaint  of  the  said  M.  F.  afterwards,  to 
wit,  on,  &c.  at,  &c.  (o),  came  in  his  own  proper  person 
before  A.  A.  esquire,  then  being  one  of  the  masters  of 
the  said  Court  of  Chancery,  and  then  and  there  before 
the  said  A.  A.  esquire,  exhibited  and  produced  the  an- 
swer in  writing  of  him  the  said  A.  B.  to  the  aforesaid  bill 
of  complaint  of  her  the  said  M.F.  intituled, "  The  answer 
of  A.  B.  brewer,  the  defendant  to  the  bill  of  complaint  of 
M.  F,  widow,  complainant ;"  and  that  the  said  A.  B.  then 
and  there  in  due  form  of  law  was  sworn,  and  did  take 
his  corporal  oath,  upon  the  holy  gospel  of  God,  before 
the  said  A.  A.  esquire,  then  being  one  of  the  said  mas- 

(n)  It  is  not  necessary  to  (o)  The  place  is  not  mate- 
aver,,  that  any  use  was  made  of  rial.  See  p.  65,  6.  Holt,  R. 
the  affidavit,  see  p.  121,  2.  [g).      534« 
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ten  of  the  said  Court  of  Cbanceiy,  (and  then  and  there 
having  suffioient  and  competent  power  and  authority  to 
administer  an  oath  to  the  said  A.  B.  in  that  behalf;)  sod 
that  the  said  A.  B.  being  so  sworn  as  aforesaid,  did,  upon 
his  corporal  oath,  concerning  the  matters  contained  in 
the  saia  answer,  before  the  said  A«  A.  then  as  aforesaid 
being  one  of  the  said  masters  of  the  said  Court  of  Cbao- 
eery,  then  and  there  swear,  that  so  much  of  the  said  an* 
«^wer  of  him  the  said  A.  B.  so  as  aforesaid  produced  and 
exhibited  before  the  said  A.  A.  as  concerned  the  act  and 
deed  of  him  the  said  A.  B.  he  the  said  A.  B.  knew  to  be 
true ;  and  that  so  much  of  the  said  answer  of  him  the 
said  A.  B.  as  concerned  the  act  and  deed  of  any  other  per- 
son, he  the  said  A.  B.  believed  ( p)  to  be  true ;  and  that  the 
said  A.  B.  minding  and  intending  unjustly  to  aggrieve 
the  'said  M.  F.  the  complainant  aforesaid,  did  then  and 
there,  upon  his  oath  aforesaid,  in  iiis  answer  aforesaid, 
before  the  said  A.  A.  then  and  there  being  one  of  the 
said  masters  of  the  said  Court  of  Chancery  as  aforesaid, 
(and  having  such  sufficient  and  competent  power  and 
authority  as  aforesaid,)  falsely,  knowingly,  wickedly,  ma- 
liciously, wilfully,  and  corruptly,  by  his  own  act  and  con- 
sent, answer,  swear,  and  aSirm  in  writing,  (amongst  other 
thingsi  in  substance  and  to  the  effect  following,  that  is  to 
say,  that,  [set  out  so  much  of  the  anstcer  as  can  be  cvn* 
tradicted,  allege  a  prout  patet,  as  before,  from  the*; 
falsify  as  to  the  conclusion^  see  pr.  154.) 

161.  Indtdihtnt  for  perjury  in  an  affidavit  made  in  the  CovH 
of  King's  Bench,  in  order  to  support  a  motion  for  a  crofMs/ 
iiforJLniq).  ^^  ^ 

That  C*  A.  late  of,  &c.  esquire,  contriving  and  intend- 
ing to  aggrieve  and  injure  one  W.  B.  on,  &c.  in  order  to 
obtain  a  rule  of  the  court  of  our  said  lord  the  king,  before 
the  king  himself,  against  the  said  W.  B.  whereby  it  might 

(p)  A  man  may  be  indicted  365.  which  is  too  long,  and  too 

for  perjury  in  swearine  that  he  much  involved  in  its  own  ]»- 

believes  a  matter  to  be  true,  ticular  circumstances,  to  be  in- 

which  he  knows  to  be  false,  troduced  here  at  length;  the 

Pedley*s  case.  Leach,  277*  formal   part  only,    abstracted 

(^)  J2.  y.  Atkinson*    See  the  from  the  particular  facts,  may 

original  indictment,  C.  C,  C.  be.of  more  general  use. 
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be  ordered  by  the  said  courts  that  a  day  should  be  given 
to  the  said- W.  B,  to  shew  cause  why  an  inforrnation 
should  not  be  exhibited  against  him  the  said  W.  B.  for 
certain  misdemeanors,  in  pubUshing  certain  supposed 
scandalous  libels  concerning  the  said  C.  A.  did  come  in 
his  the  said  C.  A.'s  proper  person  into  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  (the  said 
court  then  and  still  being  at  Westminster  aforesaid^  in 
the  county  of  Middlesex  aforesaid,)  and  did  then  and 
there  produce  to  the  said  court  a  certain  affidavit  in  writ- 
ing of  him  the  said  C.  A.  to  be  exhibited  to  the  said 
court  for  the  purpose  aforesaid,  and  then  and  there,  be* 
fore  the  same  court,  was  duly  sworn,  and  took  his  cor- 
poral oath  upon  the  holy  gospel  of  God,  concerning  the 
truth  of  the  matters  contained  in  the  said  affidavit,  (the 
same  court  then  and  there  having  a  lawful  and  compe- 
tent authority  to  administer  the  same  oath  to  the  said 
C.  A.  and  to  take  and  receive  the  said  affidavit  of  the 
said  C.  A«) ;  and  that  the  said  C.  A.  being  so  sworn  as 
aforesaid,  did  then  and  there,  to  wit,  on,  &c.  at,  &c.  in 
the  said  county  of  Middlesex,  in  and  by  his  affidavit  afore- 
said, upon  his  oath  aforesaid,  before  the  said  courts  (the 
said  court  then  and  there  having  a  lawful  and  competent 
authority  to  administer  the  said  oath  to  the  said  C.  A. 
aud  to  receive  his  said  affidavit,  (falsely,  corruptly, 
knowingly;  wilfully,  and  maliciously  depose  and  swear 
(among  other  things)  as  follows,  that  is  to  say,  (alleging 
the  matter  stoorn^  the  falsification^  <is  to  the  conclusion, 
see  pr.  153.) 


164.  Against  a  witness  for  perjury  committed  on  tJie  trial  of  a 

felon  at  the  quarter  sessions. 

That  at  the  general  quarter  sessions  of  the  peace  of 
our  lord  the  now  king,  holden  at  Pontefract,  in  and  for 
the  west  ricling  of  the  county  of  York,  on,  &c.  before  — — 
justices  of  our  said  lord  the  kin^;,  assigned  to  keep  the 
peace  of  our  said  lord  the  king  m  the  west  riding  of  the 
said  county,  and  also  to  hea^  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors,  committed  within 
the  riding  aforesaid,  one  C.  D.  was  in  due  form  of  la.w  tried 
upon  an  mdictment  then  and  there  depending  against  him 
for  felony,  to  wit,  grand  larciny ;  and  that  A.  B.  late  of, 

vol..  ir,  N 
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fcc.  labourer,  did  then  and  there  take  biaoorobral  oatb»  be* 
l(»e  the  said  justices,  upon  the  holy  §f08|)el  of  God,  to  speak 
tbe  truth,  the  whole  truth,  and  uothiag  but  the  truth, 
concerning  the  matter  then  depending,  the  said  justices 
then  and  there  having  competent  power  and  authority  to 
administer  the  said  oath  to  the  said  A.  B. ;  and  that  it  tbea 
and  there  became  and  was  a  material  qu^tion  upon  the 
trial  of  the  said  C.  D.  whether  he  the  said  A.  B.  did  or 
did  not,  o;],  &c.  for  and  on  the  behalf  of  the  said  C.  D. 
offer  to  one  £.  F.  the  prosecutor  of  the  said  indictmeat, 
the  sum  of  lOs.  to  make  up  the  said  prosecution,  and 
that  the  said  A.  B.  being  duly  sworn  as  aforesaid,  did 
then  and  there  falsely,  corruptly,  wilfully,  and  malici- 
ously  say,  depose,  and  give  in  evidence  before  the  said 
justices,  that  ne  the  said  A.  B.  did  not  on  the  —  day  of 
,  for  and  on  the  behalf  of  the  said  C.  D.  offer  to 
give  the  sum  of  L  to  the  said  £•  F.  to  make  up  the 

prosecution  for  the  said  felony  with  which  the  said  C  D. 
was  so  chaiged  as  aforesaid ;  whereas  in  truth  and  in  ftct 
the  said  A.  B.  did,  on  the  said  — —  day  of  — — — ,  at 
S.  aforesaid,  offer  on  behalf  of  the  said  C.  D.  to  give  the 
sum  of  10^.  to  the  said  E.  F.  to  make  up  the  prosecutioii , 
for  the  said  felony.  And  so  the  jurors  atoresaid  now  here  * 
sworn  and  chargra  to  inquire  for  our  said  lord  the  kioff, 
for  the  body  of  the  said  county,  upon  their  oath  aforesaid, 
do  say,  that  the  said  A.  B.  at  the  said  general  quarter  set* 
sions  of  the  peace,  so  holdenat  Poiitefract  aforesaid,  in  and 
for  the  said  west  riding  of  the  county  aforesaid,  before  the 
said  justices,  did,  in  manner  and  form  aforesaid,  conuDit 
wilful  and  corrupt  perjury,  against  the  peace,  &c. 


165.  JPor  perjury  in  a  deposition^  m  the  Eccleriastical  Court,  in  a 

suit  for  defamation. 

That  A.  B.  the  wife  of  C.  D.  late  of,  &c  on,  tec  at,  &c. 
in  her  own  proper  person,  came  before  £•  F.  then  and 
still  being  surrogate  m  the  archdeaconry  court  of  the  di- 
ocese of  Exeter,  and  was  then  and  there  sworn  as  a  wit- 
ness on  the  part  and  behalf  of  one  6.  H.  the  promoveot 
or  plaintiff  in  a  certain  action  or  suit  then  dependii^  in 
the  said  court,  in  which  the  said  6.  H.  was  piomoveat  or 
plaintiff  and  one  I.  K.  was  the  defendant ;  and  that  the 
said  A.  B.  was  then  and  there  sworn,  and  did  then  and 
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there  take  her  corporal  oath,  upon  the  holy  gospel  of 
God,  before  the  said  E.  F.  beittg  such  surrogate  as  afore- 
said, to  speak  the  truth  touching  and  concerning  the  se- 
veral matters  contained  in  a  certain  libel  before  then  ex- 
hibited in  the  said  suit  or  action,  he  the  said  E.  F.  suno- 
gate  as  aforesaid,  then  and  there  having  sufficient  and  com- 
petent power  and  authority  to  administer  the  said  oath  td 
the  said  A.  B. ;  and  that  the  said  A.  B.  being  so  sworn  zA 
aforesaid,  wilfully  and  maliciously  devising,  contriving, 
and  intending  td  draw  down  the  censures  of  the  Eccle- 
siastical Court  upon  the  said  I.  K.  and  to  cause  him  to  bt 
excommunicated  aud  to  be  put  to  great  costs  and  charges, 
and  to  cause  him  to  suffer  other  the  pains  and  penalties 
by  the  said  court  inflicted  on  persons  guilty  of  deftma- 
tion,  then  and  there  did,  falsely,  knowingly,  wilfully^ 
wickedly,  maliciously,  and  corruptly,  by  her  own  act  and 
consent,  depose,  repeat,  and  acknowledge  (set  Qui  so  much 
of  the  matter  swvrn  to  as  can  he  contradicted ^  with  aver^ 
mtnts  to  falsify^  as  to  the  conclusion  seepr^  150, 1.) 


166.  Indictment  for  taking  a  fohe  oath  m  order  -to  obtain 
administration  to  a  seaman,  under  staL  31  G.  2.  e»  10^ 
s.  24  (r). 

That  A.  B*  late  of,  &c*  labourer,  well  knowing  that  one 
€•  D.  deceased,  had  served  our  said  lord  the  Kinj;  as  a 
seaman  on  board  his  msyesty's^ship  ■■  ■,  bemg  in 

his  majesty's  service^  and  that  certain  wages  and  pay  were) 
due  to  him  for  such  service,  on,  &c.  at,  &c«  came  before 
the  worshipftU  J.  H.  then  surrogate  to  the  right  worship- 
ful P.  C.  doctor  of  laws,  and  unlawfully,  wilfully,  know- 
ingly, and  feloniously,  did  take  a  false  oath  before  the  said 
J.  H.  (the  said  *J.  H.  then  and  there  having  competent 
power  and  authority  to  administer  an  oath,)  that  the  said 

(r)  By  this  stat.  it  is  eaacC-  dae,  or  that  wero  supposed  to 

ed,    that  whosoever  willingly  be  due,  to  any  officer^  seaman^ 

and  knowingly  takes    a  iVise  or  other  person  who  has  really 

oath  to  obtain  the  probate  of  served,  or  who  was  supposed  to 

any  will  or  wills,  or  to  obtain  have  served,  on  board  any  ship 

letters  of  administration  in  or-  or  vessel  in  the  king*s  service, 

der  to  receive  the  payment  6f  shall  be  guilty  of  felony  with- 

any  waees,  pay,  or  other  allow-  out  ben^  of  cler^. 
ances  of  money  or  prize-money 

N  2 
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C.  D.  wa8  then  dead,  and  that  be  the  said  A.  B.  was  lu» 
brother/ ahd  next  of  kin,  whereas  in  truth  and  in  fact  the 
said  A.  B.  was  not  the  brother  of  the  said  C  D*  with  intent 
to  obtain  letters  of  administration,  in  order  to  receive  the 
wages  and  pay,  due  and  owing  to  the  said  C.  D.cnaO' 
count  of  his  said  service,  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c.  {2nd  count  stating  that  ke, 
supposing  wages,  due,  ^fc.) 


167»  Indictment  for  suborning  a  rooman  to  swear  a  bastard  child 

to  an  innocent  person^ 

That  A.  B.  late  of,  &c.  labourer,  being  a  wicked  and 
eviUdisposed  person^  and  minding  and  intending  great 
injury  to  one  B.  R.  of  the  said  parish,  and  unjustly  to 
cause  and  procure  him  to  be  put  to  great  charges  and  ex- 
pense  of  his  monies,  and  to  give  security  for  the  mainte* 
nance  of  a  child,  of  which  one  A.  U.  spinster,  was,  on, 
&c.  pregnant,  and  which,  by  the  laws  of  this  realm,  was 
likely  to  be  born  a  bastard,  and  to  be  chargeable  to  the 
said  parish,  did,  on  the  same  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully 
and  wickedly  solicit,  instigate,  persuade,  and  procure  the 
said  A.  U*  to  go  before  one  of  the  justices  of  our  said 
lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord 
the  king,  within  the  said  county  of  B.  and  also  to  h&tt 
Imd  determine  divers  felonies,  trespasses,  and  other  mis- 
demeanors, in  the  said  county  committed,  and  then  and 
there  take  her  corporal  oath  and  swear,  before  such  jus- 
tice, that  the  said  B.  R.  was  the  father  of  such  child;  and 
that  she  the  said  A.  U.  did,  in  consequence  of  such  solicit 
tation,  instigation,  and  persuasion,  on,  &c.  at,  &c.  [alUf^ 
the  filiation,  S^c.  as  in  pr,  153.)  whereas,  in  truth  and  in 
fact,  he  the  said  A.  B.  at  the  time  when  he  so  endeavoured 
to  persuade,  solicit,  and  instigate  the  said  A.  U.  to  make 
oath  and  swear  ds  aforesaid,  then  and  there,  to  wit,  on, 
&c.  at,  &c.  well  knew  that  the  said  B.  R.  would  be  put 
to  great  charges  and  expense  of  his  monies,  if  she  the 
&aid  A.  U.  should  swear  as  aforesaid;  and  whereas,  in 
truth  and  in  fact,  he  the  said  A.  B.  at  the  said  time  when 
he  so  endeavoured  to  persuade,  solicit,  and  instigate  the 
said  A,  U«  to  make  oath  and  swear  as  aforesaid,  bad  no 
reasonable  or  probable  cause  whatsoever  to  suspect  or 


Fraud. '^Relating  to  the  Coin. 


555 


imagiDe  that  the  said  B.  R.  was  the  father  of  such  child, 
but,  on  the  contrary  thereof,  the  said  A.  B.  was  then  and 
there  informed  by  the  said  A.  U.  that  he  the  said  A.  B. 
was  the  father  of  such  child  of  which  she  the  said  A.  U. 
was  so  pregnant  as  aforesaid ;  and  whereas,  in  truth  and 
in  fact,  she  the  said  A.  U.  never  told  or  informed  him  the 
said  A.  B.  that  the  said  B,  R.  was  the  father  of  such 
child ;  and  whereas,  in  truth  and  in  fact,  he  the  said  A.  B, 
so  wickedly  and  unlawfully  endeavoured  to  persuade,  so- 
licit, and  instigate  the  said  A.  U.  to  swear  as  aforesaid, 
in  order  that  he  the  said  A.  B.  might  be  exonerated, 
freed,  and  discharged  from  divers  expenses  which  might 
accrue  to  him,  as  being  the  fiither  of  such  child,  after 
the  same  should  be  born  of  the  body  of  her  the  said 
A.  U.    As  to  tliu  conclusion  see  the  former  precedents. 
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168.  Indictment  for  coining  copper  money. 

{Commencement  as  in  pr.  I.)  Three  pieces  of  false, 
feigned,  and  counterfeit  copper  monev,  each  and  every 
of  them  made  and  counterfeited  to  the  likeness  and  si- 
militude of  a  piece  of  good,  legal,  and  current  copper 
money  of  this  realm,  called  a  halfpenny,  then  and  there, 
unlawfully  and  feloniously  did  make,  coin,  and  counter- 
feit, against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c:  (a). 


(a)  By  the  stat.  1 1  G.  3.  c. 
40.  if  any  person  shall  make, 
coin,  or  counferfeit,  any  of  the 
copper  monies  of  this  jrealm, 
commonly  called  an  halfpenny 
or  a  farthing,  such  person,  and 
his  counsellors,  aiders,  and  pro- 
curors,  shall  be  adjudged  to 
be  euilty  of  felony. 

By  s«  2.  to  sell,  take,  re^ 
ceive,  pay,  or  put  off,  aijy  coun- 


terfeit copper  money,  oot  melt- 
ed down  or  cut  in  pieces,  at  or 
for  a  lower  rate  or  value  than 
the  same  by  its  denomination 
doth  import,  or  was  counter- 
feited for,  is  felony. 

To  counterfeit  foreign  cop* 
per  money,  &c.  is  a  misdemea- 
nor, and  punishable  with  six 
months*  imprisonment,  under 
the  Stat.  43  G.  3.  c.  139.  s.  3. 
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169.  Indidmemfor  futimg  off  fabe  capper  money  at  a  lower  rate 

than  Us  denomination  trnportt. 

400  pieces  of  false  and  counterfeit  copper  money,  each 
and  every  of  them  made  and  counterfeited  to  the  likeness 
and  similitude  of  the  good,  I^al,  and  current  money  and 
copper  coin  of  this  realm,  called  an  halfpenny,  the  same 
counterfeited  pieces  of  copper  money  not  being  (6)  then 
melted  down  or  cut  in  pieces,  then  and  there  unlawfully 
and  feloniously  did  sell^  pay^  and  put  off  to  one  C.  D.  at 
a  lower  rate  and  value  than  the  same  counterfeited  pieces 
of  copper  money  did  by  their  denomination  import  aod 
.  were  counterfeited  for,  that  is  to  say,  for  one  piece  of  cur- 
rent gold  coin  of  this  realm,  called  an  half-guinea,  being 
of  the  value  of  ten  shillings  and  sixpence,  against  the  fon9, 
&c.  and  against  the  peace,  &c. 

170.  IndictmentfirrputtMg  off  oounterfeUHlver  money  [^^^ 

That  I.  A.  late  of,  &c.  labourer,  and  £.  A.  late  of  tiie 


(6)  See  Pftlmer's  case,  p. 
172.    Leach,  120. 

(c)  By  ^he' Stat.  8  &  9  W.  3. 
o.  26.  s.  6.  whoever  shall  take, 
receive,  fay,  or  put  off*»  any 
counteifeit  miUed  money  f,  or 
any  mUledX  money  whatsoever, 
unlawfully  diminished,  and  not 
cut  in  pieces,  at  or  for  a  lower 


rale  or- value  than  the  same  by 
its  denomination  doth  or  shall 
import,  or  was  coined  or  goui- 
teneited  for,  shall  be  guilty  oC 
felony^. 

By  the  7th  sec.  comiptiofi  of 
blood  is  saved. 

By  sec.  9.  the  prosecotioD 


.*  These  words  denote  an  actual  passing^  of  the  money,  and  would  noC  be 
satufied  by  proof  of  a  mere  tender,  or  an  attempt  to  get  rid  of  the  idomt» 
which  has  not  been  accomplished.  Woolridges  case,  Leach,  251.  £vt- 
P.  C.  179. 

t  This  statute  is  confined  to  gold  and  lilver  coin  $  with  respect  to  copper 
eoin,  see  the  stat.  11  G.  3.  c.  40.  s.  2. 

{  Milling  signifies  the  process  of  passing  the  metal  through  a  null  or 
picss,  so^as  to  fonn  it  into  a  plate  of  proper  thickness  to  be  cut  oat  iat» 
pieces  ibr*stamping*  AU  the  mon«y  now  current  is  millejd,  (see  EastP^C. 
1S3.  9  W.  3.  c.  2.)  and  so  called  in  order  to  distinguish  it  nom  hamsicni 
money.  It  is  unnecessaxy  to  prove  that  the  counterfeit  money  was  sc- 
taally  milled ;  it  is  sufficient,  if  it  resemble  the  genuine  milled  money.  ^^ 
▼.  Bamin^,  Leach,  70S.  East  F.C.I  83.  R,  y.  D^ningto;  R.  Y.Lamm, 
ib. 

%  The  punishment  is  burning  io  the  hAndi  and  imprisonment  foe  aystfi 
undsi  th«sta»«  1 0  Eliz.  c.  7.  s.  3. 
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same  place,  wife  of  the  said  I.  A.  on,  &c.  with  force  and 
arms,  at,  &c.  ten  pieces  of  false  and  counterfeit  milled 
money  and  coin,  each  and  every  of  them  made  and  coun* 
terfeited,  to  the  likeness  and  similitude  of  a  piece  of  0ood, 
legal,  and  current  milled  money  and  silver  coin  of  this 
realm  called  a  sixpence,  the  same  counterfeited  pieces  of 
milled  money,  nor  either  of  them  not  being  then  cut  in 
pieces,  then  and  there,  unlawfully  and  feloniously  did  put 
off,  to  one  Mary  Hulme{d),  spinster^  and  one  Peggy 
Nichols^  spinster^  at  a  lower  rate  and  value  than  the  same 
counterfeited  pieces  of  milled  money  did  by  their  denomi- 
nation import  and  were  counterfeited  for,  (that  is  to  say) 
the  sum  of  2^.  against  the  form  of  the  statute,  &c.  and . 
against  the  peace,  &c. 

9nd  count  charges  the  prisoners  with  putting  off  the 
same  counterfeit  c6in  to  the  said  Mary  Hulme. 

drd  count  charges  the  prisoners  with  putting  off  the 
same  counterfeit  coin  to  the  said  Peggy  Nichols. 


171*  ForpiMmg  off  counterfeit  sUvett  having  ai  the  $ame  time 

counterfeit  silver  in  poseeerion  (e). 

That  Jane,  the  wife  of  James  Hodgson,  late  of  the  parish 


must  be  commenced  within  3 
montfas  after  the  commission  of 
the  offence*. 

(d)  A  woman  was  convicted 
at  the  O,  B.  Mich.  1702.  for 
putting  off  comiterfeit  money 
to  divers  persons  unknown;  but 
Lord  Holt  said,  that  the  names 
of  the  persons  ought  to  be  men- 
tioned and  laid  severally.  East. 
P.  C.  180. 

le)  By  the  Stat.  8  &:  9  W.  3. 
€•  26.  8.  3.  made  perpetual  by 
Stat.  7  Ann.  c.  23.  to  colour, 
gild,  or  case  over  t>  with  gold 


or  silver,  or  with  any  wash  or 
materials  producing  the  colour 
of  gold  or  silver,  any  coin  re- 
sembling the  current  coin,  or 
any  round  blanks  of  base  me-> 
tal,  or  of  coarse  gold  or  silver, 
of  a  fit  size  and  figure  to  be 
coined,  or  shall  gild  over  any 
silver  blanks  of  a  size  and  figure 
resembling  the  current  gold 
coin,  is  treason. 

By  s.  6,  persons  blanching 
copper  f6r  sate,  or  miiing 
blanched  copper  with  silver, 
&c.  or  taking  or  paying  coun«» 


*  The  infbnnaticm  and  proceeding  before  the  magistTaie  are  deemed  the 
commencement  under  this  claiise.    B.  ▼.  Willacef  Bast.  P.  C  186. 

t  To  extract  latent  liUer  from  the  body  of  base  metal  by  means  of  aqua 
Cntiif  is  aft  offeoee  withia  these  wwda.  R.  ▼.  Lavey  and  Parktr^  Laavh, 
182. 
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of  Whalley,  in  the  county  of  Lancaster,  labourer,  on,  &c. 
with  force  and  arms,  at,  &c.  one  piece  of  false  and  coun^ 


tcrfcit  milled  moiiey,  &c.  are 
{[;uilty  of  felony,  and  shall  suffer 
death. 

By  s.  7.  attainder  by  this  act 
not  to  make  corruption  of  blood. 
Ibid.  By  what  evidence  offend- 
ers may  be  convicted. 

By  Stat.  15  Geo.  2.  c.  28*. 
if  any  person  shall  wash,  gild, 
or  colour  any  lawful  silver  coin 
called  a  shilling  or  a  sixpence, 
or  any  counterfeit  or  false  shil- 
ling or  sixpence,  or  add  to  or 
alter  the   impression,    or  any 
part  of  the  impression,  of  either 
side  of  any  such    lawful    or 
counterfeit  shilling  or  sixpence, 
with  intent  to  make  such  shil- 
ling resemble,  or  look  like,  or 
pass  for  a  piece  of  lawful  gold 
coin  callea  a  guinea ;  or  with 
intent  to  make  such  sixpence 
resemble,  or  look  like,  or  pass 
for  a  piece  of  lawful  gold  coin 
called  a  half-guinea  ;  or  shall 
file  or  any  ways  alter,  wash,  or 
colour  any  of  the  brass  monies 
called  halfpennies  or  farthings, 
or  add  to  or  alter  the  impres- 
sion, or  any  part  of  the  im- 
pression, of  either  side  of  a 
halfpenny  or  farthing,  with  in- 
tent to  make  a  halfpenny  re- 
semble or  look  like,  or  pass  for 
a  lawful  shillk^,  or  with  in- 
tent to  make  a  mrthing  resem- 
ble oj  look  like,  or  pass  for  a 
lawful  sixpence,  the  person  or 
persons  so  offending  in  any  of 
'  the    matters    aforesaid,    their 
counsellors,  aiders,     abettors. 


and  procurers,  shall  be  ad- 
judged to  be  guilty  of  high  trea^ 
son. 

s.  2.  And  if  any  person  shall 
vtter  or  tender  in  payment  any 
false  or  counterfeit  money ^  fciow- 
ing  the  same  to  he  false  or  cowu 
terfeitf  to  any  person  or  per- 
sons, and  shall  be  thereof  con- 
victed, such  person  so  offend- 
ing shall  suffer  six  months  im- 
prisonment,   and  find  sureties 
for  his  or  her  good  behaviour 
for  six  months  more,    to  be 
computed  from  the  end  of  the 
said  first  six  months ;    and  if 
the  same  person  shall  after- 
wards be  convicted  a  seoood 
time  of  the  like  offence  of  ut* 
tering  or  tendering  in  payment 
any  false  or  counterfeit  money, 
knowing  the  same  to  be  so, 
such  person  shall,  for  such  se- 
cond offence,  suffer  two  yeas 
imprisonment,   and  find.sure* 
ties  for  his  or  her  good  beha- 
viour, for  two  years  more,  to  be 
computed  from  the  end  of  the 
said  first  two  years ;  and  if  the 
same  person  shall    afterwards 
offend  a  third  time  in  uttering 
or  tendering  in  payment  any 
false    or    counterfeit    money* 
knowing  the  same  to  be  so,  and 
shall  he  convicted  of  such  third 
offence,  he  or  she  shall  be  ad- 
judged to  he  guilty  of  felon][> 
without  benefit  of  cleigy. 

s.  3.  And  if  any  person  shall 
utter,  or  tender  in  payment, 
any  false  or  counterfeit  money. 


^  TUia  statute  is  conflncd  to  the  gold  and  liWer  coin  of  the  realm,  9aA  iem 
not  extend  to  copper  money.    Cirwan*s  case.  East.  P.  C.  18S. 
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terfeit  money,  madie  and  counterieited  to  the  likeness  audi 
sitnititude  of  a  piece  of  good,  lawful,  and  current  money 


knowing  the  same  to  he  false 
or  counterfeit^  to  any  person  or 
persons,  and  shall,  eitker  on  the 
same  dat/y  or  v}ithin,the  space 
of  ten  days  then  next^  utter  or 
tender  in  payment  any  more^  or 
other  false  or  counterfeit  mo- 
ney, knowing  the  same  to  be 
false  or  counterfeit,  to  the  same 
person  or  persons,   or  to  any 
other   person   or   persons,   or 
shall,  at  the  time  of  such  utter- 
ing or  tendering,   have  about 
him  or  her^  in  his  or  her  custody, 
one  or  more    piece  or  pieces 
of  counterfeit  money,  besides 
what  was  so  uttered  or  tender- 
ed, then  such  person,  so  utter- 
ing   or    tendering    the   same, 
shall  he  deev(ied  and  taken  to  he 
a  common  utterer  of  false  mo- 
ney,  and  being  thereof  con- 
victed, shall  suffer  a  year*s  im- 
prisonment, and  shall  find  sure- 
ties for  his  or  her  good  beha^ 
viour  for  two  years  more,  to  be 
computed  from  the  end  of  the 
said  year ;   and  if  any  person 
having  been  once  so  convicted 
'  as  a  common  utterer  of  fieLlse 
money,  shall  afterwards  again 
utter  or  tender  in  payment  any 
fadse  or  counterfeit  money,  to 
any  person .  or  persons,  Imow- 
ing  the  same  to  be  false  or 
coimterfeit,  then  such  person 
being  thereof  convicted,  shall 
for  such  second  offence  be  ad- 
judged to  be  guilty  of  felony, 
without  benefit  of  clergy. 

s.  4.  And  that  the  persoil  or 
persons  convicted  of  any  of  the 
treasons  and  felonies  Vespec- 
lively  hereinbefore  mentioned. 


shall  suffer  death,  as  in  case 
of  high  treason  and  felony  re^ 
spectively;  but  the  blood  of 
tne  heirs  of  such  offender  shall 
not  be  thereby  corrupted,  nor 
shall  his  wife  thereby  lose  her 
dower. 

s.  5.  And  that  the  person  and 
persons  that  shall  be  guilty  of 
any  of  the  treasons,  felonies,  or 
crimes  aforesaid,  shall  be  in- 
dicted, arraigned,  tried,  and 
convicted  by  such  like  evi- 
dence, and  in  such  manner  as  is 
now  used  and  allowed  a^inst 
any  offenders  for  counterfeiting 
the  lawful  coin,  provided  that 
there  shall  be  no  prosecutions 
for  any  of  the  offences  made 
treason  or  felony  by  this  act, 
unless  such  prosecution  be 
commenced  witnin  six  months 
next  after  such  offence  shall  be 
committed. 

s.  8.  Whoever,  being  out  of 
prison,  shall  commit  any  of  the 
offences  aforesaid,  ana  shall 
afterwards  discover  two  or  more 
persons  who  shall  have  com- 
mitted any  of  the  said  offences, 
so  as  such  two  or  more  persons 
shall  be  thereof  convicted,  such 
discoverers  shall  have  his  ma- 
jesty's pardon. 

8.  9.  If  any  person  shall  be 
convicted  of  utterii^  or  ten- 
dering any  false  or  counterfeit 
money  as  aforesaid,  and  shall 
afterwards  be  guilty  of  the  like 
offence  in  any  other  county  or 
city,  the  clerk  of  the  assize,  or 
clerk  of  the  peace  for  the 
county  or  city  whei'e  such  first 
conviction  was  so  had,  8hall> 
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and  silver  ooin  of  this  realm,  called  a  sbilling,  as  and  for  a 
piece  of  good,  lawful,  and  current  money  and  silver  ami 
of  this  realm,  called  a  shilling,  unlawfully,  unjustly,  and 
deceitfully,  did  utter  (f)  to  one  M.  N.  spinster,  she  the 
said  I.  H.  at  the  time  when  she  so  uttered  the  said  piece 
of  false  and  counterfeit  money,  then  and  there  well  know- 
ing the  same  to  be  false  and  counterfeit;  and  that  she 
the  said  I.  H.  at  the  time  wlien  she  so  uttered  the  said 
piece  of  false  and  counterfeit  money  as  aforesaid,  (to  wit«) 
on,  &c.  at,  &c.  had  about  her  the  said  I.  H.  in  the  cus- 
tody and  possession  of  her  the  said  I.  H.  one  other  piece 
of  false  and  counterfeit  money,  made  and  counterteited 
to  the  likeness  and  similitude  of  a  piece  of  good,  lawful, 
and  current  money  and  silver  coin  of  this  realm,  called  a 
shilling,  she  the  said  I.  H.  then  and  there  well  knowiiig 
the  said  last  mentioned  piece  of  false  and  counterfeit  mo- 
ney to  be  false  and  counterfeit,  against  the  form  of  the 
Stat  [g]  &c.  and  against  the  peace,  &c. 


172.  For  uttering  a  counterfeit  shilUngf  having  before  been  eomekd 
as  a  oomman  utter er,  j'c,  (y  counterfeU  money, 

Lancashire,  to  mt.  That  heretofore,  to  wit,  at  the 
assi^ses  and  general  session  of  our  sovereign  lord  the  king 
of  oyer  and  terminer  and  general  goal  delivery,  held  at 


at  the  request  of  the  prose- 
cutor, or  any  other  on  his  ma- 
jesty's behalf,  certify  the  same 
by  a  transcript  in  few  words, 
coDtaiDing  the  effect  and  tenor 
of  such  conviction;  for  which 
certificate  two  shillings  and  six- 
pence, and  no  iix>i€»  shall  be 
paid  ;  and  such  certificate,  he- 
m%  produced  in  court,  shall  be 
sii&cient  proof  of  such  former 
conviction. 

(f),  This  is  sufficient,  with- 
out ptoceedin^  to  tver  a  tender 
in  payment,  smce  th^  slat,  is  in 
the  disjunctive,  JL  v.  Frtnki, 
Leach,  736. 

{g)    This     indicimettt    is 
fouftded  on  the  stak.  Id  Q.  2. 


c.  28. 8.  3.  and  in  order  to  sub- 
ject the  (lender  to  the  puniA- 
ment  imposed  by  the  third  seo- 
tion,  it  is  not  necessary  lo  tl^ 
lege  that  the  defendant  is  a 
common  utterer  of  fiedse  moaey, 
since  this  is  a  conclusioB  sf 
law  which  anscs  upon  the  &Gts 
stated.  SooCt*s  case,  Kelck, 
1001.  Smidi's  case,  2  Bos.  & 
Pul.  127.  But  it  is  not  soflkj- 
ent,  in  an  iadiotment  on  tbb 
section^  to  allege  two  uttcriiigs 
on  the  same  day  in  different 
counts,  they  must  both  be  al- 
leged in  the  same  count.  R- 
V.  ToMfy,  Leach»  970.*  B^ 
P.  C  193. 
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the  Castle  of  Lancaster,  in  and  for  the  county  palatine  of 
Lancaster,  on  Tuesday  the  26th  day  of  March,  in  the 
45th  year  of  the  reign  of  our  sovereign  lord  Greoxge  the 
Third,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  king,  defender  of  the  faith,  before  his 
majesty's  well-beloved  and  faithful  counsellor   Edward 
Lord  Ellenborough,  chief  justice  of  our  said  sovereign 
lord  the  king  of  his  majesty's  Court  of  King's  Bench,  at 
Westminster,  and  his  majesty's  trusty  and  well-beloved 
Sir  Robert  Graham,  knight,  one  of  the  barons  of  our  said 
sovereign  lord  the  king,  of  his  majesty's  Court  of  Exche- 
quer, at. Westminster,  and  others  their  companions,  jus- 
tices and  commissioners  of  our  said  sovereign  lord  the 
king,  by  virtue  of  letters  patent  of  our  said  sovereign 
lord  the  king,  I.  H.  by  the  name  and  description  of  I.  H. 
late  of  the  parish  of  Blackburn,  in  the  county  of  Lancas- 
ter, labourer,  was  in  due  form  of  law  tried,  and  convicted 
by  a  certain  jury  of  the  country,  duly  taken  and  sworn, 
between  bur  said  lord  the  king  and  the  said  I.  H.  in  that 
behalf,  upon  a  certain  indictment  then  and  there  de- 

rnding  against  him  the  said'L  H. ;  for  that  he  the  said 
H.  on  the  19th  day  of  August,  in  the  44th  year  of  the 
reign  of  our  sovereign  lord  George  the  Third,  by  the 
grace  of  God,  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  king,  defender  of  the  faith,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
one  piece  of  false  and  counterfeit  money,  made  and 
counterfeited  to  the  likeness  and  similitude  of  a  piece  of 
good,  lawful,  and  current  money  and  silver  coin  of  this 
realm  called  a  shilling,  as  and  for  a  piece  of  good,  lawful, 
and  current  money  and  silver  coin  of  this  realm  called  a 
shilling,  unlawfully,  unjustly,  and  deceitfully,  did  utter 
to  one  R.  W.  he  the  said  I.  H.  at  the  time  when  he  so  ut- 
tered the  siiid  piece  of  false  and  counterfeited  money, 
then  and  there  well  knowing  the  same  to  be  false  and 
counterfeit;  and  that  he  the  said  I.  H.  afterwards,  to  wit, 
on  the  same  10th  day  of  August,  in  the  44th  year  afore- 
said, with  force.and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  one  other  piece  of  false  and  counterfeit 
mon^,  made  and  counterfeited  to  the  likeness  and  simi^ 
litude  of  a  piece  of  good,  lawful,  and  current  money  and 
silver  coin  of  this  realm  called  a  shilling,  as  and  for  a 
piece  of  good,  lawful,  and  current  money  and  silver  coin 
of  this  realm  called  a  shilling,  unlawfully,  unjustly,  and 


r 
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deceitfully  did  utter  to  ooe  R.  B.  be  the  said  I.  H.  at  the 
time  when  he  so  uttered  the  said  last-mentioned  piece  of 
false  and  counterfeit  money  then  and  there  well  knowing 
the  same  to  be  false  and  counterfeit,  against  the  form  of 
the  statute,  &c.  and  against  the  peace,  &c.    And  that 
the  said  I.  H.  on  the  said  19th  day  of  August,  in  the 
44th  year  aforesaid,  with  force   and    arms,  at  the  pa- 
rish aforesaid,  in  the  county  aforesaid,  one  piece  of  false 
and  counterfeit  money,  made  and    counterfeited  to  the 
likeness  and  similitude  of  a  piece  of  good,  lawful,  and 
current  money  and  silver  coin  of  this  realm,  called  a  shil* 
ling,  as  and  for  a  piece  of  good,  lawful,  and  current  mo- 
ney and  silver  coin  of  this  realm  called  a.shilling,  unlaw- 
fully, unjustly,  and  deceitfully  did  utter  to  one  T.  A.  he 
the  said  I.  H.  at  the  time  when  be  so  uttered  the  said  last 
mentioned  piece  of  false  and  counterfeit  money  then  and 
there  well  knowing  the  same  to  be  false  and  counterfeit, 
against  the  form,  &c.  and  aeainst  the  peace,  &c.  ;  and 
thereupon   it  was   considered  by  the  court   there,  that 
the  said  L  H.  should  be  imprisoned  in  his  majesty's  goal 
in  the  Castle  of  Lancaster  aforesaid,  for  and  during  the 
term  of  twelve  months,  and  that,  at  the  expiration  of  that 
time»  be  should  find  sureties  for  his  good  behaviour  for 
two  years,  as  by  the  record  thereof  doth  more  fully  ap- 
pear.     And  the  jurors  aforesaid,  now  here  sworn  and 
charged  to  inquire  for  our  said  lord  the  king  for  the  body 
of  the  said  county  of  Lancaster,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  L  H.  having  been 
so  convicted  as  a  common  utterer  of  false  money^  after- 
wards, to  wit,  on  the  15th  day  of  May,  in  the  5drd  year 
of  the  reign  of  our  sovereign  lord  George  the  third,  by 
the  grace  of  God,  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  kin^,  defender  of  the  faith,  with  force  and 
arms^  at  the  parish  of  Wballey,  in  the  county  aforesaid, 
one  piece   of  false  and  counterfeit  money,   made  and 
counterfeited  to  the  likeness  and  similitude  of  a  piece  of 
good,  lawful,  and  current  mon^  and  silver  coin  of  this 
realm,  called  a  shilling,  as  and  ror  a  piece  of  good,  law- 
ful,  and  current  money  and  silver  coin  of  this  realm, 
called  a  shilling,  unlawfully,   unjustly,   deceitfully,  and 
feloniously  did  utter  to  one  A.  H.  spinster,  he  the  said 
I.  H.  at  the  time  when  he  so  uttered  the  said  last-men* 
tioned  piece  of  false  and  counterfeit  money,  then  and  tbeve 


Fraud^^kelatmg  to  the  Coin.  563 

well  knowing  the  same  to  be  false  and  counterfeit,  against 
the  form,  &c  and  against  the  peace,  &c. 

(9nd  count]  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  heretofore,  &c.  (the 
former  convictifm  is  here  set  out  again^  as  in  the  first 
count.)  And  the  jurors  aforesaid,  now  here  sworn  and 
charged  to  inquire  for  our  said  lord  the  king  for  the  body 
of  the  said  county  of  Lancaster,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  L  H,  having  been  so 
convicted  as  aforesaid^  afterwards,  to  wit,  &c.  (as  in  the 
first  count,) 

173.  Indictment  for  coining  haiik  tokens  (h). 

(0)fnm.  as  in  pr.  1.)    Feloniously  did  make,  coin,  and 
counterfeit,  and  cause  and  procure  to  be  made,  coined. 


.  (A)  By  the  stat.  52.  G.  3.  c. 
138.  reciting  that  the  governor 
and  company  of  the  bank  of 
England,  had  caused  to  be 
coined,  stamped,  and  circulat- 
ed, a  large  quantity  of  silver 
dollars,  containing;  on  the  ob- 
verse side  thereof,  an  impres- 
sion of  his  roajesty*s  head,  and 
the  following  words  and  let- 
ters,  videlicet^  •*  Georghis  III. 
Dei  gratia  rex,"  and  on  the  re- 
verse side  thereof  the  impres- 
sion of  Brittania  and  the  fol- 
lowing words  and  figures,  vi- 
delicetj  **  Five  shillings,  dollar, 
bank  of  England,  1804";  and 
that  the  said  governor  an4 
company  had  also  issued  aud 
circulated,  for  the  convenience 
of  the  public,  a  quantity  of  sil- 
ver pieces,  denominated  to- 
kens, for  the  respective  sums 
of  three  shillings  and  one  shil- 
ling and  sixpence,  jsuch  tokens 
for  the  sum  of  three  shiUinsrs, 
containing  on  the  obverse  side 
thereof,  an  impression  of  his 


majesty's  head  and  the  follow- 
ing words  and  letters,  videlicet, 
"  Georghis  I IL  Dei  gratia  rex^** 
and  on  the  reverse  side  thereof 
the  following  words    and    fi- 
gures, ridtlicet^  •'  Bank  token, 
3  shill."  with  the  addition  of 
the  year  in  which  the  same  were 
respectively  made  and  stampr 
ed  ;   and  such  tokens  for  the 
sum  of  Is.  6d.  containing  the 
same  impression,   words,   and 
letters    on    the     obverse   side 
thereof,  as  upon  the  said  token 
for  3s,  and  on  the  reverse  side 
thereof  the  followinsc  words  and 
figures,  indelicet,  *'  Bank  token 
Is.  6d."  with  the  addition  of 
the  year  in  which    the  same 
were   respectively  coined  and 
stamped;  and  reciting  further 
the  intention,  other  like  tokens 
for  the  sum  of  3s.  and   Is.  6d. 
it  is  enacted^  that  if  any  person 
&c,  shall  make,  coin,  or  coun- 
terfeit,  or  cause   or   procure, 
&c.  or  willingly  act  or  assist  in 
the  making,    &c.    any    coin. 
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and  counterfeited,  and  did  willingly  act  and  assist  iu  tbe 
making,   coining,   and    counterfeiting  one  medal,   con- 


medal,  or  device  whatsoever, 
resembling,  or  made  with  in- 
tent to  resemble  or  look  like 
any  of  the  said  dollars  or  to« 
kens,  or  any  of  them,  or  to  pass 
as  such,  every  person  so  offend- 
ing, and  being  thereof  con- 
victed by  due  course  of  law, 
shall  be  deemed  and  adjudged 
to  be  guilty  of  felony,  and 
shall  be  transported  for  four- 
teen years. 

By  sec.  2.  if  any  person 
shall  utter,  offer,  or  tender  in 
payment,  or  sell  or  give  in  ex- 
change, or  pay  or  put  off,  to  anv 
person  or  persons,  any  such 
false  or  counterfeit  dollar  or 
dollars,  token  or  tokens,  as 
aforesaid,  knowing,  &c.  and^ 
shall,  either  on  the  same  day, 
or  within  the  space  of  10  days 
then  next  afterwards,  utter, 
offer,  &c.  any  more  or  other 
^uch  counterfeit  dollar,  &c. 
knowing  the  same,  &c.  to  thc^ 
isame  or  to  any  other  person  or 
persons,  or  shall  at  the  time  of 
such  first  uttering,  &c.  have  in 
custody  or  possession  one  or 
more  such  counterfeit  dollar, 
ice.  or  any  piece  or  pieces  of 
cbunterfeit  money  whatsoever, 
besides  what  was  or  were  so 
uttered,  &c.  such  person,  &c. 
^hall  be  deemed  and  taken  to 
be  a  common  utterer  of  such 
counterfeit  dollars,  ftc.  and 
being  thereof  convicted,  shall 
buffer  one  vear^s  imprisonment, 
and  shall  find  sureties,  &c.  for 
two  years  more.  Upon  a  se- 
cond conviction  of  such  of- 
fence,    the     offender     to     be 


deemed  and  adjudged  to  be 
guilty  of  felony,  and  to  be 
transported  for  the  term  of  14 
years. 

By  sec.  3.  persons  guilty,  dis- 
covering offenders,  not  liable 
to  prosecution. 

By  sec.  4.  a  certificate  of 
conviction  in  another  county, 
by  the  clerk  'of  assize,  &c.  m 
that  county,  &c.  shall,  at  the 
request  of  the  prosecutor  or 
any  person  on  his  majesty*8  be- 
half, be  sufficient  proof  of  snefa 
former  conviction. 

The  same  statute,  s.  9.  re- 
citing, that  divers  frauds  have 
been  practised  by  making  and 
publishine  papers  with  certain 
words  and  characters  so  neariy 
resembling  the  notes  and  bilb 
of  the  eovemor   and  compa* 
ny  of  the  Bank  of  England, 
as  to  appear  to  ignorant  and 
unwary  persons,  to  be  the  notes 
and  bills  of  the  said  governor 
and  company,  enacts,  that  if 
any  person  shall  engrave,  cot, 
etch,  scrape,  or  by  aav  other 
means    or  device    make,   or 
shall  cause  or  procure  to  be 
engraved,  cut,   etched,  scrap- 
ed, or  by  any  other  means  or 
device  made  or  shall  knowing 
ly  aid  or  assist  in  the  engraving* 
cutting,  etching,  scraping,  or 
by  any  other  means  or  devise 
making,  in  or  upon  any  plst9 
of  copper,  brass,  steel,  pewter, 
or  of  any  other  metal  or  mix- 
ture of  metals,  or  upon  wood, 
or  any  other  materials,  or  opos 
any  plate  whatsoever,  any  word 
or  words,  figure  or  figures,  cha- 
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tainiDg  on  the  obverse  side  thereof,  an  impression  of 
the  h^d  of  his  majesty  our  said  lord  the  king,  and  the 
following  words  and  letters,  videlicet^  **Georgius  III. 
Dei  gratia  rex,'*  and  on  the  reverse  side  thereof  the  fol- 
lowing words  and  figures,  videlicet,  **  Bank  token,  3  shill. 
1812."  resembling^  and  made  with  intent  to  resemble  and 
look  l^ce  silver  pieces  denominated  tokens,  issued  and  cir^* 
culated  by  the  governor  and  company  of  the  bank  of  Eng- 
land for  the  convenience  of  the  public,  in  pursuance  of  and 
by  virtue  of  the  statute  in  that  case  made  and  provided,  for 
the  sum  of  three  shillings  each,  against  the  form  of  the  sta* 
tute,  &c.  and  against  the  peace,  ^c. 

In  a  second  count  describe  the  counterfeit  as  a  certain  de- 
vice resembling  and  made  with  intent  to  resemble  and 
look  like  silver  pieces  denominated  tokens,  issued  and  cir- 
culated,  ice.  {as  before.) 


racter  or  characters,  the  im- 
j^reasion  taken  from  which  shall 
resemble,  or  be  apparently  in-^ 
tended  to  resemble  the  whole 
or  any  |>art  of  any  of  the  notes 
or  bills  fi{  the  said  governor 
and  company,  conrmonly  call- 
ed bank  notes  and  bank  post 
bills,  or  shall  contain  any  word, 
number,  figure,  or  character, 
ia  white,  on  a  black,  sable,  or 
dark  ground,  without  any  au- 
thority in  writing  for  that  pur- 
pose from  the    said    governor 
and  company,  to  be  produced 
and  proved  by  the  party  ac- 
cused, or  shall,  without  such 
ftQtfaority  as  aforesaid,  use  any 
such  plate,  wood  or  other  ma- 
terial so  engraved,  cut,  etched, 
scraped,  or  by  any  other  means 
or  device  made,  or  shall  use 
any  other  instrument  or  device 
for  the  making  or  printing  up- 
on cmy  paper,  or  other  mate- 
rial, any  word  or  words,  figure 
or  figures,   character  or  cha- 
racters, which  shall  be  appa- 


rently intended  to  resemble  the 
whole  or  any  part  of  any  of  the 
said  notes  or  bills  of  the  said 
governor  and  company,  or  any 
word,  number,  figure,  or  cha- 
racter, in  white,   on  a  black, 
sable,  or  dark  ground,  or  if  any 
person  or  persons  shall,  with-* 
out    such   authority  as  afore-* 
said,    knowingly  have   in  his,, 
her,  or  their  custody,  any  such 
plate,  instrument,  or  device,  or 
shall    knowingly  and  wilfully 
utter,  publish,  and  dispose  ofp 
or    put  away,  any  |)aper,   or 
other  material;  containing  any 
such  word  or  words,  figure  or 
figures,  character  or  characters, 
as  aforesaid,  without  lawful  ex- 
cuse, the  proof  whereof  shall 
lie    upon  the    pari^  accusedf 
every  person  so  offending,  in 
any  of  the  cases  aforesaid,  and 
being  convicted  thereof  accord- 
ing to  law,  shall  be  adjudged  a 
felon,  and  shall  be  transports 
ed  for    the    term  of  fourteen 
years. 
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174.  Indietmenifor  buying  gruneas  (i)» 

(Commencement  as  in  pr.  1.)  Unlawfully  did  pay  to  on<» 
R.  R.  for  five  pieces  of  gold  coin,  lawfully  current  within 


By  thestat.  51  G.  3.  c.  110. 
sec.  2*  to  bring  counterfeited 
tokens  into  the  kingdom,  with 
intent  to  utter  them,  is  feleny. 
And  by  s.  3.  to  offer  or  tender 
in  payment,  or  give  in  ex- 
change, or  pay  or  put  off,  such 
counterfeit  tokens,  knowing 
&c.  is  a  misdemeanor  punish- 
able by  fine  and  imprisonment. 
The  third  offence  to  be  deemed 
felony. 

Bank  tokens  prohibited  to  be 
circulated  by  57  G.  3.  c.  1 17. 
and  58  G.  3.  c.  14. 

(t]  See  the  stat.  52  G.  3.  c. 
50.  continued  by  stat.  53  G. 
3.  c.  5.  until  the  25th  of 
March,  1814.  By  the  st.  56 
G.  3.  c.  68.  s.  13.  perpetual, 
no  person  shall  by  any  means, 
device,  shift,  or  contrivance 
whatsoever,  receive  or  pay  for 
any  eold  coin  lawfully  current 
within  the  united  kingdom^  any 
more  or  less  in  value,  benefit, 
profit,  or  advantage  than  the 
true  lawful  value  which  such 

fold  coin  doth  or  shall  by  its 
enomination  import,  nor  shall 
utter  or  receive  any  piece  or 
pieces  of  gold  com  of  this 
realm,  at  any  greater  or  high- 
er rate  or  value,  nor  at  any 
less  or  lower  rate  or  value 
than  the  same  shall  be  current 
for  in  payment  according  to  the 


rates  and  values  declared  and 
siet  upon  them  pursuant  .to 
law;  and  that  every  peison 
who  shall  offend  herein,  shall 
be  deemed  and  adjudged  guil- 
ty of  a  misdemeanor,  and  be- 
ing thereof  convicted  by  due 
course  of  law,  shall  su&r  six 
months  imprisonment,  and  find 
sureties  for  his  good  behavbur 
for  one  year  more^  to  be  com- 
puted from  the  end  of  the  said 
six  months,  Upoa  a  seoood 
conviction  for  a  like  offence, 
the  offender  liable  to  one  year*s 
imprisonment,  and  to  find  sure- 
ties for  one  year  more,  to  be 
computed  from  the  end  of  the 
last-mentioned  year;  a  third, 
and  every  subsequent  convic- 
tion, punishable  by  two  yean 
imprisonment. 

by  sec.  15.  indictments  upon 
this  act  shall  not  be  traversed 
to  any  subsequent  assizes  or 
sessions. 

By  sec.  16.  it  is  unnecessary 
on  any  prosecution  or  trial  oif 
any  offender  or  offenders  here- 
after to  be  prosecuted  or  tried 
for  any  offence  against  this 
act,  to  prove  that  the  gold  coin 
received  or  paid  or  uttered 
contrary  to  this  act,  is  the 
current  gold  coin  of  this  realm, 
but  the  same  shall  be  deemed 
and  taken  so  to.  be,  received 
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this  realm  {k),  called  guineas,  by  their  denomination  irn* 
porting  to  be  of  the  value  of  five  pounds  and  five  shillings 
more  in  value,  benefit,  profit,  and  advantage,  than  the' 
true  lawful  value  which  such  pieces  of  gold  coin,  by 
their  denomination,  imported  to  be  of,  to  wit,  one  piece 
of  silver  coin,  of  lawful  money  of  Great  Britain,  called  a 
shilling,  of  the  value  of  oqe  shilling,  S$  pieces  of  silver 
coin,  called  Spanish  dollars,  of  the  value  of  ds«  6d.  each, 
one  piece  of  silver  coin,  called  a  Spanish  half-dollar,  of 
the  value  of  2s.  6d.  and  one  piece  or  silver  coin  called  an 
American  half-dollar  of  the  value  of  2s.  6d.  against  the 
form  of  the  statute,  ^c.  and  against  the  peace,  &c. 

{Second  count.  Commencement  as  in  pr.  7.)  Unlawfully 
did  pay  to  the  said  R.  R.  for  five  other  pieces  of  gold 
coin  lawfully  current  within  this  realm  (/:),  called  guineas^ 
.  by  their  denomination  importing  to  be  of  the  value  oi 
51.  5s.  more  in  value,  benefit,  profit,  and  advantage,  than 
the  true  lawful  value  which  such  last  mentioned  five 
pieces  of  gold  coin,  by  their  denomination  imported  to 
be  of,  to  wit,  one  pound  and  two  shillings  more  in  value, 
benefit,  profit,  and  advantage,  than  the  true  lawful  value 
of  such  last-mentioned  five  pieces  of  gold  coin,  that  is  to 
say,  he  the  said  D.  W.  did  then  and  there  pay  for  the  last- 
mentioned  five  pieces  of  gold  coin,  to  the  said  R.  R.  one 
other  piece  of  silver  coin,  of  lawful  money,  &c.  [as  in  the 
first  count) 

{Third  count,)  Unlawfully  did  pay  to  the  said  R.  R. 
for  five  other  pieces  of  gold  coin  lawfully  current  within 
this  realm  (A:),  called  guineas,  by  their  denomination  im- 
porting to  be  of  the  value  of  oL  5s.  on^  other  piece  of 
silver  coin  of  lawful  money  of  Great  Britain,  called  a  shil- 
ling, of  the  value  of  one  shilling,  22  other  pieces  of  sil- 
ver coin,  called  Spanish  dollars,  of  the  value  of  5^.  6d. 
each,  one  other  piece  of  silver  coin,  called  a  Spanish  half- 
dollar,  of  the  value  of  2^.  6d.  and  one  other  piece  of  silver 
coin,    called  an  American  half-dollar,    of  the  value  of 


or  paid  or  uttered  as  such,  un-  or  oiTenders  shall  be  prosecute 

til  the  contrary  thereof  shall  be  ed  or  tried. 

proved  to  the  satisfaction  of  {k)  In  the  sIvlX.  **  united  king' 

the  judge,  justice,  or  court  be-  dbm,^* 

fore  whom  any  such  offender 

XOh,  II.  o 


£06  *FttSC8  D  EN  TS.— /liC{ictalM/t. 

9s.  Qd.  being  more  in  value,  benefit,  profit,  and  advnh 
tage,  to  wit,  to  the  amount  of  1/.  25.  more  in  value,  beodSlt 
profit,  and  advaDti^e»  than  the  true  lawful  value  which 
such  laAt-mentioued  five  pieces  of  gold  coin,  called  guineas, 
by  their  denomination  im|K>rted  to  be  of,  against  the  form, 
&c.  and  against  the  peace,  &c. 

{Fourth  cQUfU.)  Unlawfully  did  pay  to  the  said  R.R. 
for  five  pieces  of  gold  coin,  lawfully  current  within  this 
realm,  called  ffuineas,  by  their  denomination  importing 
to  be  of  the  value  of  5/«  5^.  more  in  value»  benefit,  profit, 
and  advantage,  than  the  true  lawful  value,  which  such 
last^mention^  five  pieces  of  cold  coin,  called  guineas, 
imported  to  be  of,  that  is  to  say,  1/.  ^s,  more  in  value, 
benefit,  profit,  and  advantage,  than  the  true  lawful  value 
of  such  last-mentioned  pieces  of  gold  coin,  the  said  last^ 
mentioned  value,  benefit,  profit,  and  advantage,  then 
and  there  being  paid,  partly  in  a  certain  piece  of  lawful 
silver  money  of  Great  Britain,  and  partly  in  certain 
foreign  silver  coin,  against  the  form,  &c  and.  against  the 
peace,  &c. 


175.  Agointt  a  bankrupt  for  a  fraudulent  conceabnent  of  Ms 

Yorkshire^  to  wit.  The  jurors  for  our  lord  the  king, 
upon  their  oath  present,  that  L  S.  late  of  Alvertborpe,  in 
the  parish  of  Wakefield,  in  tfie  county  of  York,  clothier, 
dealer  and  chapman,  on  the  83rd  day  of  September,  in  tke 
50tb  year  of  the  reign  of  our  sovereign  lord  Geoige  the 
Third,  b^  the  grace  of  God,  of  the  unit^  kin^oo  of 
Great  Bntain  and  Ireland,  king,  defender  of  the  faith,  was, 
and  for  a  Ions  time,  to  wit,  for  the  space  of  six  moadw 
and  more  before  then  had  been  and  was  a  olothier,  doier 
and  chapman,  and  for  all  that  time  did  t^e  and  exirciu 
the  trade  of  merchandize,  by  way  of  burgainiw,  exckatt^w 
bartering,  and  chevizance,  and  did  seek  his  trade  df 
living  by  buying  and  selling,  to  wit,  at  A.  aforeMud,  in 
the  county  of  T.  aforesaid,  and  that  the  said  I.  S.  so » 

(Z)  Under  the  stat.  5  G.  2.     executed,    York   Spnog  Ajk 
c.  30.  8. 1  •  upon  this  indictment     1813. 
the  prisoner  W9S  convicted  and 


Fraud.-'^Bankruptcy.  560 

aforesaid  using  and  exercising  the  trade  of  merchandi2se, 
by  way  of  bargaining,  exchange,  bartering,  and  chevizance, 
and  seeking  his  trade  of  living  by  buying  and  selling  as 
aforesaid,  on  the  said  SSrd  day  of  September,  in  the  50th 
year  of  the  reign  aforesaid,  at  A.  aforesaid,  in  the  county 
of  Y.  aforesaid,  became  and  was  indebted  to  I.  D.  in  the 
sum  of  100/.  and  upwards,  for  a  just  and  true  debt,  and 
being  so  indebted,  and  so  using  and  exercising  the  trade  of 
merchandize  by  way  of  bargaining,  exchange,  bartering, 
cfaevizance,  and  seeking  his  trade  of  living  by  buying  and 
selling  as  aforesaid^  he  the  said  I.  S.  on  the  said  S^3rd  day 
of  September,  in  the  50th  year  aforesaid,  at  A.  aforesaid^ 
in  the  county  of  T.  aforesaid,  became  a  bankrupt  within 
'  the  intent  and  meaning  of  the  several  statutes  made  and 
then  and  yet  in  force  concerning  bankrupts  or  some  or  one 
of  them,  and  that  afterwards,  to  wit,  on  the  1st  day  of 
October,  in  the  50th  year  of  the  reign  aforesaid,  the  said 
L  D.  then  being  such  creditor  of  the  said  I.  S.  as  afore- 
said, and  the  said  I.  S.  being  indebted  to  him  as  afore« 
said,  on  petition  of  the  said  I.  D.  as  well  for  himself 
as  for  all  other  the  creditors  of  the  said  I.  S.  made 
and  exhibited  in  jKrriting  to  the  Right  Hon.  John  Lord 
Eldon,  then  being  lord  high  chancellor  of  Great  Bri- 
tain, a  certain  commission  of  our  lord  the  king,  sealed 
with  the  great  seal  of  the  united  kingdom  (m)  of  Great 
Britain  and  Ireland,  founded  upon  the  statutes  made 
and  provided  against  bankrupts,  was  duly  awarded  and 
issued  out  [n)  by  the  said  lord  high  chancellor,  to  wit, 
at  Westminster,  in  the  county  of  Middlesex,  and  to 
the  jurors  aforesaid  now  here  shewn,  bearing  date  at 
Westminster,  the  said  1st  day  of  October,  in  the  dOth 
year  of  the  reign  aforesaid,  directed  to  I.  P.,  H.  I.  M., 
escire.  L  L.,  I.  6«,  and  L  L.  P.,  gents,  in  and  by  which 
said  commission  our  said  lord  the  king  did  name,  assign* 
appoint,  constitute,  Aid  ordain  tbem  the  said  I.  P.,  H.  !• 
M.,  esqra.  I.  L.,  I.  B.,  and  I.  L*  P-»  gent^.  the  special  corn- 
Cm)  It  seems  that  it  would  M  The  words  of  the  stat. 
be  sufficient  to  aver,  that  the  It  »  not  sufficient  merely  to 
commission  was  sealed  with  the  aver,  that  the  commission  was 
ereal  seal  of  Great  Britain,  (twarded*  Frith*s  case.  Leach.  * 
See  JR.  T.  BtiRoek^  1  Taunt 
71. 
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tnissioners  of  our  said  lord  the  king  thereby  giving  faR 
power  and  authority  to  them  four  or  three  of  them  the 
said  I.  P.  H.  or  I.  M.  to  be  one  to  proceed  according  to 
the  statutes  in  the  said  commission  mentioned,  and  all 
oth^r  statutes  in   force  concerning  bankrupts,  not  only 
concerning  the  said   bankrupt,    his  body,    lands,    tene« 
ments,  freehold,  and  customary  goods,  debts,  and  other 
things  whatsoever,  but  also  concerning  all  other  persons, 
who  by  concealment,  claim,  or  otherwise,  did  or  should 
offend  touching  the  premises,  or  any  part  thereof,  contraiy 
to  the  true  intent  and  meaning  of  the  said  statutes,  and  to 
do  and  execute  all  and  every  thing  and  things  whatsoever, 
as    well   for   and  towards  satisfaction  and   payment  of 
the  creditors  of  the  said  I.  S.  as  towards  and  mr  all  other  ' 
intents  and  purposes,  according  to  the  ordinance  and  pro- 
vision of  the  same  statutes,  willing  and  commanding  them 
four  or  three  of  them,  the  said  I.  P.  H.  or  I.  M.  to  be  one 
to  proceed  to  the  execution  and  accomplishment  of  that 
our  said  lord  the  king's  commission,  according  to  the  true 
intent  and  meaning  of  the  said  statutes,  with  all  diligence 
and  effect,  as  by  the  said  commission  doth  more  fully 
appear;  and  that  afterwards,  to  wit,  on  the  4tb  day  of 
October,  in  the  50th  vear  aforesaid,  to  wit,  in  the  parish 
of  W.  aforesaid,  in  the  county  of  Y.  aforesaid,  the  major 
part  of  the  said  commissioners,  in  the  said  commission 
named,  to  wit,  the  said  I.  P.  H.,  L  B.,  and  I.  L.  P.  admi- 
nistered  to,  and  severally  took  before  each  other  the  oath 
of  a  commissioner  of  bankrupts,  prescribed  and  speciBed 
by  an  act  of  parliament,  made  in  the  fifth  year  of  his  late 
majesty  King  George  the  2nd,  entitled,  "  An  act  to  pre- 
vent the  committing  of  Frauds  by  Bankrupts,*'  before 
they  proceed  to  act  in  the  execution  of  the  said  commis- 
sion, according  to  the  direction  of  the  said  act,  and  r&* 
quired  to  be  taken  by  such  commissioners,  and  did  then 
and  there  respectively  sign  a  memorial  thereof,  as  by  tbe 
said  memorial  by  them  the  said  commissionera  entered 
and  kept  among  the  depositions  and  other  proceedings  on 
the  said  commission  doth  appear;  and  th&t  afterwards*  to 
wit.  on  the  said  4th  day  ot  October,  in  the  60th  year 
aforesaid,  to  wit,  in  the  parish  of  W.  aforesaid,  in  the 
county  of  Y.  aforesaid,  the  major  part  of  the  said  com- 
missioners in  the  said  commission  named  and  appointed 
and  authorized,  to  wit,  the  said  L  P.  H.,  I.  B.,  and  LLP* 
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did  proceed  and  uuder  and  iu  the  execution  of  the  8aid_ 
commission,  did  then  and  there  find  that  the  said  I.  b. 
did,  and  before  the  date  and  issuing  forth  of  the  said  com- 
mission against  him,  become  bankrupt  within  the  true 
intent  and  meanipg  of  the  several  statutes  made  and  then 
in  force  concerning  bankrupts  or  some  or  one  of  them,  and 
did  then  and  there  duly  adjudge  and  declare  the  said  I.  S. 
bankrupt  accordingly.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  afterwards, 
to  wit,  on  the  said  4th  day  of  October,  in  the  dOth  year 
of  the  reign  aforesaid,  notice  in  writing,  signed  by  them 
the  said  I.  P.  H.,  I.  B.,  and  I.  L.  P.  the  major  part  of  the 
.  said  commissioners  in  the  said  commission  named,  ap- 
pointed, and  authorized,  was,  according  to  the  direction 
of  the  statute  in  such  case  made  and  provided,  delivered 
to  the  said  I.  S.  personally,  to  wit,  at  the  parish  of  W.  in 
the  county  of  Y.  aforesaid,  that  the  said  commission  of 
bankrupt  had  been  issued  against  him  the  said  I.  S*  and 
that  he  bad  been  thereupon  declared  bankrupt;  and  the 
said  L  S.  was  bv  them  the  said  commissioners  last  named, 
thereby  required  and  commanded  personally  to  be  and  ap- 
pear, and  surrender  himself  to  and  before  the  major  (o)  part 
of  the  commissioners  in  the  said  commission  named ^  on 
the  31st  day  of  October,  in  the  5 1st  year  of  the  reign  afore- 
said, the  1st  day  of  November  the  same  year,  and  the  ^Oth 
day  of  November- the  same  year,  at  1^  of  the  clock  at 
noon  of  each  of  the  said  days,  at  the  sesisions  house  in  W. 
aforesaid,  in  the  said  county  of  Y.  then  and  there  to  be  ex- 
amined according  to  the  directions  of  the  stiitute  made  in 
the  oth  year  of  the  reign  of  his  late  majesty  kmg  George  the 
3nd,  intituled  an  act  to  prevent  the  committing  of  fi'auds 
by  bankrupts,  and  thereupon  to  make  full  discovery  and 
disclosure  of  all  his  estates  and  efl'ects,  and  in  all  things 
to  conform  himself  to  the  several  statutes  made  con- 
cerning bankrupts;  and  afterwards  to  wit,  on  the  9th  day 
of  October,  in  the  ooth  year  of  the  reign  aforesaid,  no- 
tice was  afso  given  and  published  in  the  Loudon  Gazette, 
to  wit,  at  the  parish  of  W.  aforesaid,  in  the  county  of  Y. 
aforesaid,  that  a  commission  of  bankrupt  was  awarded  and 


(o)  These  words  are  essen-      surrendering.      Frith's      case, 
tial  in  an  indictment  for  not      Leach,  12. 
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issued  forth  against  the  said  I.  S.  and  that  he,  being  de- 
clared a  bankrupt,  was  thereby  required  to  surrender  him- 
self  to  the  said  commissioners  in  the  said  commissioD 
named;  or  the  major  part  of  them  (p),  on  the  said  31st  day 
of  Oct.  in  the  51st  year  of  the  reign  aforesaid,  the  Ist 
and  20th  days  of  Nov.  in  the  same  year»  at  12  of  the 
clock  at  noon  of  each  of  those  days,  at  the  sessions 
house  in  W.  and  make  a  full  discoveTy  and  disclosure  of 
bis  estate  and  effects,  and  at  the  last  sitting  the  said  bank- 
rupt was  thereby  required    to   finish  his   examination. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  to  wit,  on  the  said  3Ut 
day  of  Oct  in  tbe  dlst  year  of  the  reign  aforesaid,  the  ma- 
jor part  of  the  said  commissioners  named,  authorized,  and 
appointed  in  and  by  the  said  commission,  to  wit,  the  said 
I.  r.  H.,  I.  B.,  and  I.  L.  P.,  did  meet  at  the  sessions  bouse 
in  W.  in  the  county  of  T.  aforesaid,  and  did  proceed  un- 
der and  in  execution  of  the  said  conunission  *,  and  tbqr 
the  said  last-mentioned  commissioners  did  then  and  there 
examine  the  said  I.  S.  and  the  said  I.  S.  then  and  there  ap- 
peared and  submitted  himself  to  be  examined  by  the  said 
last-mentioned  commissioners;   but  not  being  then  and 
there  prepared  to  make  a  full  disclosure  and  discovery  of 
his  estates  and  effects,  then  and  there  desired  further  time 
for  doing  thereof,  which  was  then  and  there  granted  to 
him  acccordingly  *  * ,  and  that  afterwardf,  to  wit,  on  the  said 
1st  day  of  November,  in  the  51st  year  of  the  reign  afore- 
said, at  the  sessions  house  in  W.  aforesaid,  the  major  part 
of  the  commissioners  named  and  authorized  in  and  by  the 
said  commission,  to  wit,  the  said  I.  P.  H.,  I.  B.,  and  L  L. 
P.  did  meet  pursuant  to  the  said  notice,  and  did  proceed 
under  and  in  the  prosecution  of  the  said  commission  *,  and 
that  the  said  I.  S.  did  not  make  any  disclosure  or  disco- 
very of  his  estate  and  effects  *  *  •   And  the  j  urors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  after- 
wards, to  wit,  on  the  said  Wth  day  of  Nov.  id  the  51st  year 
aforesaid,  at  the  sessions  house,  also  called  the  new  court 
house,  in  W.  aforesaid,  in  the  county  of  Y.  aforesaid,  the 
major  part  of  the  said  commissioners  named,  appointed,  and 
authorized  in  and  by  the  said  commission,  to  wit,  the 


(p)  This  is  necessary  \ti  an  indictment  for  not  tuffemferiiSt 

see  Leacb»  15. 
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•aid  !.  P.  H..  I.  B..  and  I.  L.  P.  did  meet  in  pursuance  of 
the  said  notices,  and  did  proceed  under  and  in  execution 
of  the  said  commission ;  •  and  the  said  1.  S.  then  and  there 
appeared  and  submitted  himself  and  was  examined  by 
the  said  lasOmentioned  commissioners  touching  his  estate 
and  effects,  but  the  said  bankrupt  not  being  able  satisfac- 
torily to  answer  all  such  questions  as  the  said  last-men- 
tioned commissionere  had  put  to  him  touching  his  the  said 
L  S.'8  estate  and  eflects,  without  a  further  investigation  ol 
his  books  and  papers,  they  the  said  last-mentioned  com- 
missioners* did  therefore  ••  then  and  there  a.^journ  the 
said  bankrupt's  last  examination  until  the  Slst  day  ot 
November  inst  at  that  place  at  18  of  the  clock  at  noon  of 
the  same  day,  at  which  time  and  place,  that  is  to  »?.  on 
the  said  «lst  day  of  November,  in  the  Slst  year  of  the 
reign  aforesaid,  at  the  sessions  house  at  W.  aforesaid,  m 
the  county  of  T.  aforesaid,  the  major  part  of  the  said 
commissioned  named,  appointed,  and  authonz^  in  and 
by  the  said  commission,  to  wit,  the  said  l.e.  a.,  i. »., 
and  I.  L.  P.,  did   meet  and  did  proceed  under  and 
in  the  execution  of  the   said  commission,   and   there- 
upon the  said  I.  S.  then  and  there  duly  appear«l  be- 
fore  the  said  last-mentioned  commissionere  in  order  to 
finish  his  examination,  pursuant  to  the  said  notice  in  the 
London  Gazette  for  that  purpose  given,  and  they  tfte 
said  last-mentioned  commissioners  did  then  and  there  en- 
ter into  the  Anal  examination  of  him  the  said  1.  h.  pur- 
suant  to  the  said  notice*,  and  the  said  I.  S.  did  then  and 
there  upon   his  corporal  oath,  the  said  last-mentioiied 
commissioners  then  and  there  having  sufficient  and  com- 
petent power  and  authority  to  administer  the  same  oath- 
to  the  said  I.S.  in  that  behalf,  say,  depose,  and  swear, 
(amongst  other  things.)  that  the  book  marked  A.  whwh 
was  then  produced  and  delivered  up  by  the  said  1. 8.  with 
the  Roods  and  things  seized  by  and  under  the  said  commis- 
sion? did  contain  and  were  a  full"  and  true  disclosure  »ad 
discovery  of  all  liis  the  said  I.  S.'s  estate  and  effects,  both  real 
and  personal,  and  how  and  in  what  manner,  to  whom  and 
upon  what  consideration,  and  at  what  time  or  times  behad 
disposed  of,  assigned,  or  transferred  any  of  bis  gwds, 
wai«s,  and  merchandizes,  money,  or  other  estate  and  «- 
fects,  and  all  books,  papers,  and  writing  relating  thererew, 
of  which  he  was  possessed,  bf  to  which  he  was  any  ways 
interested  or  intitled,  or  which  any  person  or  persons  he 
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fore  or  bad  then  bad  in  trust  for  him  or  to  his  use,  at  any 
time  before  or  after  the  issuing  of  the  said  commission,  or 
whereby  the  said  L  S.  or  his  family  bad,  or  might  have  or 
expect,  any  profit,  possibility  of  profit,  benefit,  or  advan- 
'tage  whatsoever,  except  only  such  part  of  his  estate  and 
effects  as  had  been  really  and  bond  fide  before  sold  and 
disposed  of  in  the  way  of  his  trade  and  dealings,  and  except 
such  sums  of  money  as  had  been  laid  out  in  the  ordioaiy 
expense  of  himself  and  family,  and  that  at  the  time  of  that, 
his  the  said  I.  S/s  examination,  he  had  delivered  up  to 
the  said  commissioners  named,  or  the  major  part  of  them, 
or  unto  the  assignees  chosen  under  the  said  commission, 
all  such  part  of  his  goods,  wares,  and  merchandizes,  mo- 
ney, estate,  and  effects,  and'all  books,  papers,  and  writings, 
relating  thereto,  as  were  then  in  his  custody,  possession,  or 
power,  the  necessary  wearing  apparel  of  himself  and 
children  only  excepted ;  and  the  said  I.  S.  then  and  there 
further  said,  that  he  had  not  removed,  concealed,  or  em- 
bezzled any  part  of  his  estate,  real  or  personal,  or  any  books 
of  accounts,  papers,  or  writings  relating  thereto,  with  an 
intent  to  defraud  his  creditors;  and  that  the  said  I.  S.  then 
and  there  further  said,  that  be  had  got  two  stalls  in  the 
cloth  hall  at  Leeds,  and  that  since  his  bankruptcy  bis 
wife  paid  to  M.  M.  out  of  money  belonging  to  the  said 
I.  S.  the  sum  of  391.  and  upwards,  to  take  up  a  returned 
bill*^.  And  the  jurors* aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  I.  S.  did  not,  upon  such 
his  said  examinations,  as  aforesaid,  or  either  of  them,  before 
the  major  part  of  the  said  commissioners  in  the  said  com- 
mission named,  appointed,  and  authorized  §,  afler  the  said 
I.  S.  became  bankrupt,  and  after  the  issuing  of  the  said 
commission  as  aforesaid,  fully  and  truly  disclose  and  dis- 
cover all  his  estate  and  effects  of  which  he  was  possessed, 
or  to  which  he  was  interested  or  intitled  before  or  after 
the  time  of  the  issuing  of  the  said  commission  as  afore- 
aaid  against  him,  except  such  part  of  his  estate  and 
effects  as  had  been  really  and  bona  fide  sold  and  disposed 
of  in  the  way  of  his  trade  and  dealings,  and  except  such 
sums  of  money  as  had  been  laid  out  in  the  ordinary  expenses 
of  his  family ;  nor  did  he  the  said  I.  S.  upon  such  his  said 
last  examination,  or  before  or  afterwards,  deliver  up  to 
the  said  commissioners,  or  the  major  part  of  them,  or 
pnto  the  assignees,  chosen  under  the  said  contimission,  all 
9uch  part  of  his  goods,  wares,  and  merchandizes,  money, 
estate  and  effects,  and  all  books,  papers,  and  writings  relate 
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ing  thereto,  as  were  at  the  time  of  his  said  examinations 
or  either  of  them,  in  his  custody ,  possession,  or  power,  (the 
necessary  wearing  apparel  of  himself,  his  wife,  and  children 
only  excepted.)  but  he  the  said  I.  S.  not  regarding  the 
laws  and  statutes  of  this  realm,  nor  the  pains  and  penal- 
ties therein  contained,  after  he  became  a  bankrupt,  and 
after  the  issuing  of  the  said  commission  against  him,  and 
after  he  was  so  adjudged  and  declared  a  bankrupt  as 
aforesaid,  and  had  notice  thereof  as  aforesaid,  to  wit,  on 
the  21st  day  of  November,  in  the  31st  year  of  the  reign 
aforesaid,  in  the  parish  of  W.  aforesaid,  m  the  county  of 
Y.  aforesaid,  wilfully,  fraudulently,  and  feloniously,  and 
with  intent  to  defraud  his  the  said  I.  S.'s  creditors  m  that 
behalf,  did  conceal  and  embezzle  part  of  his  said  personal 
estate,  to  the  value  of  $0  pounds  and  more,  the  same  or 
any  part  thereof  not  being  the  necessary  wearing  apparel 
of  himself,  his  wife,  or  children,  that  is  to  say,  (set  out  the 
goods,]  with  intent  to  defraud  his  the  said  I.  S.'s  creditors, 
against  the  form,  &c.  and  against  the  peace,  &c. 

[^nd  count,  in  describing  the  commission,  alleges  that, 
^^  a  certain  commission  under  the  great  seal,  founded 
upon  the  statutes  made  and  provided  against  bankrupts, 
was  duly  awarded  and  issued  out  against  the  said  I.  S.  by 
the  name  and  description  of,  &c.  bearing  date  at  West- 
minster, on,  &c."  omits  the  averment  that  the  commis- 
JBioners  took  the  oath,  &c.  omits  also  to  allege  the  ap- 
pearance of  I.  S.  on  the  first  examination,  ^  from  * 
to  ••,  omits  to  negative  any  disclosure  on  the  second  ex- 
amination, as  fr6m  *  to  ♦•,  omits  to  allege  the  appear- 
ance and  examination  of  I.  S.  on  the  third  examination, 
as  from  ^  to  **;  and  in  stating  the  Isfst  examination,  after 
the  *  alleges,  '*  and  the  jurors,  &c.  the  said  I.  S.  did 
not,  upon  such  his  said  last  examination,  or  afterwards, 
or  at  any  time  whatsoever,  before  the  major  part  of  the 
said  commissioners  in  the  said  last-mentioned  commission 
named  and  authorised,*'  and  proceeds  as  in  the  1st  count, 
from  the  §,  p.  574. 

3rd  count  states  the  trading,  the  debt,  the  becoming  a 
bankrupt,  that  a  commission  was  duly  awarded  and  is- 
sued out,  directed  to,  &c.  whereupon,  he  was,  by  the 
major  partj  &c.  duly  declared  to  be  a  bankrupt — notice  to 
the  bankrupt — notice  in  the  Gazette — the  appearance  on 
the  £lst,  until  which  day  the  final  examination  of  him 
^he  said  I.  S.  was  duly  adjourned  and  postponed— and  the 
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omission  to  disclose  and  discover,  &c.  then  or  within  48 
days  after  the  said  notice^  or  at  any  time  or  place,  &c.  u 
in  the  first  count 


MALICIOUS  MISCHIEF. 

176.  Indictment^  under  the  Black  Act^  for  breaking  doum  (Ae 
head  and  mound  of  a  JUh-fond,  whereby  the  fah  vert 
lost  (a). 

{Commencement  as  inpr.  I.)*  The  bead  and  mound  of 
a  certain  fish-pond,  in  a  certain  orchard*  belonging  to  M. 
N.  there  situate  and  being  unlawfully,  maliciouslif  (A), 
and  feloniously,  did  break  down,  whereby  the  fish  in  the 
same  pond  then  and  there  being,  were  then  and  there  lost 
and  destroyed,  to  the  great  damage*  &c.  against  the  form 
&c.  and  against  the  peace,  &c. 

177.  For  maliciously  cutting  down  trees,  ^e,  (c). 
{Commencement  as  in  pr.  1.)    Unlawfully,  maliciously. 


(a)  Under  the  stat.  9  G.  1. 
c.  22.  see  note,  p.  464.  This 
Stat,  prescribes  a  peculiar  mode 
of  compelling  offenders  against 
it  to  appear:  upon  informa- 
tion upon  oath,  before  two 
or  more  justices,  of  such  of- 
fence committed,  such  jus- 
tices shall  certify  such  infor- 
mation to  one  of  the  principal 
secretaries  of  state ;  upon  which 
his  majesty  in  privy  council 
may  make  an  order,  requiring 
the  offender  to  surrender  with- 
in the  space  of  40  days,  to  any 
justice  uf  the  K.  B.  or  of  the 
peace ;  such  order  to  be  pub- 
lished,   &c.   and   proclaimed. 


kc.  and  in  case  the  offender 
neelect,  &c.  he  shall  be  ad- 
judged to  be  convicted  and  at- 
tainted of  felony. 

(6)  The  malice  must  be  per- 
sonal against  the  owner  of  the 
property.  Pearce^s  case,  2 
Leach,  594.  Kean^s  case»  ibw 
595.  609.  Shepheid's  csae, 
Lpacb,  609i  Ranger's  case. 
East.  P.  C.  1 074. 

.  (c)  Under  the  same  stat  see 
note,  p.  464. 

The  sut.  6  G. «.  c.  36.  re- 
citing that  divers  persons  hid 
of  late  years  wilfully  and  ma- 
liciously cut  down,  barked, 
or  otherwise  destroyed  timber. 
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and  feloniously  did  cut  down  and  destroy  ten  ash  trees, 
planted  in  a  certain  avenue  to  the  dwelling-house  of  one 
JVI.  N,  and  then  growing  for  ornament  there,  (he  the  said 
M.  N.  then  and  there  being  the  owner  [d)  of  the  said 
trees),  to  the  great  damage  of  the  said  M.  N.  against  the 
form,  &c.  and  against  the  peace,  &c. 


trees,  &c«  enacts,  that  every 
person  who  shall,  in  the  night- 
time,  lop,  top,  cut  down, 
break,  tnrow  down,  bark, 
burn,  or  otherwise  spoil  or  de- 
stroy, or  carry  away  any  oak, 
beech,  ash,  elm,  fir,  chesnut,  or 
asp,  timber  tree,  or  other  tree 
or  trees  standing  for  timber,  or 
likely  to  become  timber,  with* 
out  the  consent  of  the  owner  or 
owneis  thereof  first  had  and 
obtained,  shall  be  deemed  and 
be  construed  to  be  guilty  of 
felony,  and  liable  to  be  trans- 
ported  for  14  years;  aiders, 
abettors,  and  receivers,  to  be 
liable  to  the  same  punishment. 
By  Stat.  6  G.  3.  c.  48.  every 
person  who  shall  wilfully  cut 
or  break  down,  bark,  burn, 
pluck  up,  lop,  top,  crop,  or 
otherwise  deface,  damage,  spoil, 
or  destroy,  or  carry  away,  any 
timber  tree  or  trees,  or  trees 
likely  to  become  timber,  or  any 
part  thereof,  or  the  lops  or  tops 
thereof,  without  the  consent  of 
the  owner  or  owners  thereof 
first  had  or  in  any  of  his  ma- 
jesty's forests  or  chases,  with- 
oiit  the  consent  of  the  surveyor 
or  surveyors,  or  his  or  their  de- 
puty or  deputies,  or  person  or 
persons  entrusted  with  the  care 
of  the  same,  shall  on  convio* 
lion,  fodeit  not  exceeding  202. 


&c.  togedier  with  the  charges 
of  such  conviction;  and  upon 
non-payment  thereof,  be  im- 
prisoned, &c. ;  for  a  second  of- 
fence, not  exceeding  30/.  &c. ; 
and  if  he  shall  be  guilty  of  the 
like  offence,  a  third  time,  and 
shall  be  convicted  thereofin 
like  manner,  shall  be  guilty  of 
felony,  and  the  court  shall  have 
authority  to  transport  him  for 
seven  years. 

By  sec.  2.  all  oak,  beech, 
chesnut,  walnut,  ash,  elm,  ce- 
dar, fir,  asp,  lime,  sycamore, 
and  birch  trees,  shall  be  taken 
to  be  timber  trees,  within  the 
meaning  of  the  act ;  and  so  by 
Stat.  13  G.  3.  c*  33.  are  poplar, 
alder,  larch,  maple,  or  horn- 
beam. 

Under  the  former  of  these 
acts,  the  offence,  to  amount  to 
a  felony,  must  be  committed 
in  the  nighttime,  and  the  tree 
must  be  of  the  value  of  5s. ; 
otherwise  it  amounts  to  no  more 
than  a  misdemeanor,  punish- 
able under  the  latter  act,  unless 
indeed  the  offence  be  repeated 
after  a  second  conviction.  See 
JR.  V.  Hitchcock  and  Howe, 
East.  P.  C.  688. 

{d)  The  name  of  the  owner 
is.  essential.  See  JZ.  v.  Patrick 
and  Pepper^  Leach,  287.  and 
supra,  p.  207. 
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178.  Iv^ictment  for  forcibly  rescuing  a  person  from  a  constable^ 
charged  with  feloniously  sending  a  Utter t  without  a  name  luU 
saioedt  demanding  money,  [e) 

That  on»  &c.  at,  &c.  one  C.  D.  was  brought  by  E.  F. 
then  being  one  of  the  constables  of  the  same  parish  be* 
fore  M.  N.  Esq.  then  and  yet  being  one  of  the  justices  of  our 
said  lord  the  king,  assigned  to  keep  the  peace  of  our  said 
lord  the  king,  in  and  for  the  said  county  of  M.  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and  other 
misdemeanors  committed  in  the  same  county ;  and  that 
the  said  C.  D.  then  and  there  was  charged  upon  the  oath 
of  G.  H.  with  feloniously,  knowingly,  and  maliciously 
sending  a  certain  letter,  without  any  name  subscribed 
thereto,  to  E.  A.  demanding  money  from  the  said  E.  A. 
and  the  said  C.  D.  was  then  and  there  examined  before  the 
said  Af.  N.  the  said  justice,  touching  and  concerning  the 
aforesaid  felony,  and  thereupon  the  aforesaid  M.  N.  the 
said  justice,  then  and  there,  in  due  form  of  law,  did  make 
a  certain  warrant  under  his  l^and  aqd  aeal,  bearing  date,  &c. 
directed,  ^c.  (set  out  the  warrant)  which  said  warrant,  af- 
terwards, to  wit,  on,  &c.  at,  &c.  was  delivered  to  the 
said  £.  F.  then  and  there  being  an  officer,  that  is  to  say, 
then  and  there  beino;  one  of  the  constables  of  the  said 
parish,  and  the  said  E.  F.  him  the  said  C.  D.  in  his  cus- 
tody, by  virtue  of  the  said  warrant,  and  for  the  cause 
aforesaid,  then  and  there  had ;  aifd  that  the  said  C.  D. 
late  of,  &c.  labourer,  A.  B.  late  of  the  saute,  labourer, 
afterwards,  to  wit,  on  &c.  with  force  and  arms,  at,  &c. 
in  and  upon  the  said  E.  F.  (then  and  there  being  consta- 
ble as  aforesaid,  and  then  and  there  lawfully  having  the 
said  C.  D.  in  his  custody,  by  virtue  of  tifie  said  warrant, 
for  the  cause  aforesaid,)  in  the  peace  of  God  and  our  said 
iqrd  (he  king,  and  in  the  due  execution  of  his  said  office, 
then  and  there  heingt  feloniously  did  make  an  assault;  and 
that  the  said  A.  B.  the  said  C.  D.  out  of  the  custody  of  the 
said  £.  F.  and  against  the  will  of  him  the  said  E.  F.  tlieii 
and  there,  with  force  and  arms,  unlavVfully,  forcibly,  aivl 
feloniously,  did  rescue  and  put  at  large,  to  go  where  he 

(c)  Under  the  Black  Act,  9  G.  1.  c.  22.  s.  1.  sec  p.  461. 
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would,  to  the  great  hindrance  of  justice,  in  contempt  of 
our  said  lord  the  king  and  his  laws,  against  the  forai,  &c. 
and  against  the  peace,  &c. 

179.  Iiidictmmt for  feloniously  and  maliciously  killing  a  gelding  [f). 

One  black  gelding,  of  the  price  of  fourteen  pounds,  of 
the  goods  and  chattels  of  one  C.  D.  in  a  certain  field  be- 
longing to  him  the  said  C.  D.  then  and  there  being,  felo- 
niously, unlawfully,  wilfully,  aud  maliciously  (^),  then  and 
there  did  kill  and  destroy,  to  the  great  damage  of  him  the 
said  C.  D.  against^ the  form,  &c.  and  against  the  peace,  &c. 


180*  Indictment  for  maliciously  wounding  a  cow  (/). 

m 

One  cow,  of  the  price  of  seven  pounds,  of  the  goods 
and  chattels  of  C.  u.  then  and  there  being,  feloniously, 
unlawfully,  wilfully,  and  maliciously  {g)  did  wound,  to 
the  great  damage  of  the  said  C.  D,  against  the  form,  &c. 
and  against  the  peace,  &c. 


181.  For  maiming  a  gelding  (/}• 

With  a  certain  sharp  instrument,  called  a  bill-hook, 
made  of  iron  and  steel,  which  he  the  said  A.  B.  in  his 
right  hand  then  and  there  had  and  held,  feloniously,  un- 
lawfully, wilfully,  and  maliciously  (A),  did  strike  a  certain 
gelding,  then  and  there  being,  of  the  price  of  twenty 
pounds,  of  the  goods  and  chatties  of  C.  D.  in  and  upon 
the  left  shoulder  of  the  said  gelding,  giving  to  the  said 
gelding  thereby,  by  such  striking  as  aforesaid,  in  and 
upon  the  said  left  shoulder  of  the  said  gelding,  one  deep 
wound  of  the  breadth  of  five  inches,  and  of  the  depth  of 
four  inches,  aud  thereby  did  then  and  there  feloniously, 
unlawfully,  wilfully,  and  maliciously,  maim  and  wound 

(/)  Under  the  same  stat.  see  ,       [g)  The  malice  must  be  per- 

p.  439.     The  word  cattle  in-  scnal  against  the  owner,  see  p. 

eludes  sheep  and  horses,  which  35  Kb.  (6). 

are    ex|)ressly     mentioned    in  [h]  Under  the  same  stat.  see 

sxzU  22  &  23  C  2.  c.  7.  see  p.  464.     See  East.  P.C.  1077, 
J^ast.  P,  C.  1074. 
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the  aaid  gelding,  against  the  form,  ftc  and  against  th6 
peace,  &c. 


182.  Indictment  for  cuUina  with  intent  to  tegist  the  lawful  appr- 
hennon  of  the  defendamtfoT  an  offence{i). 

That  T.  R.  late  of  the  township  of  B.  in  the  county  of 


(t)  By 43  G.  3.  c.  58.  s.  Lit 
IS  enacted,  that  if  any  person 
or  persons  shall,  either  in  Eng- 
land or  Ireland,  wilfully,  ma- 
liciously, and  unlawfully  shoot 
at  any  of  his  majesty's  sub- 
jects; or  shall  wilfully,  mali-* 
ciouBly,  and  unlawfully  present, 
point,   or  level   any  kind  of 
loaded  fire  arms  at  any  of  his 
majesty's   subjects,    and    at- 
tempt, by  drawing  a  trigger, 
or  in  any  other  manner,  to  dis- 
charge the  same  at  or  against 
his  or  their  person  or  persons ; 
or  shall  wilfully,  malicioiisly, 
and  unlawfully  stab  or  cut  any 
of  his  majesty's  subjects  with 
intent  in  so  doing,  or  by  means 
thereof,  to  murder,  or  rob,  or 
to  maim,  disfigure  or  disable 
such  his  majesty's  subject  or 
subjects,  or  with  intent  to  do 
some    other   grievous    bodily 
harm  to  such    his    majesty's 
subject  or  subjects,  or  with  m* 
tent  to  obstruct,  resist,  or  pre- 
vent the  lawful  apprehension 
and  detainer  of  the  person  or 
persons  so  stabbing  or  cutting, 
or  the  lawful  apprehension  and 
detainer  of  any  of  his,  her,  or 
their  accomplices, .  for  any  of« 
fences  for  which  he,  she,  or  they 
may  be  respectively  liable  by 
law  to  be  apprehended,  impn- 
soned,   or   detained;  or  shall 
wilfully,  maliciously,  and  un- 


lawfully administer  to,  or  cause 
to  be  administered  to  or  taken 
by  any  of  his  majesty's  sub- 
jects,  any*deadly   poison,  or 
other  noxious    or   destructive 
substance  or  thing,  with  intent 
such  his  majesty*s  subject  or 
subjects  thereby  to  muider,  or 
thereby  to  cause  and  procoze 
tlie  miscarriage  of  any  womail 
then  being  quick  with  chQd ; 
that  then  and   in  eveiysucfa 
case,  the  person  or  peisons  so 
offending,    their    counsellors, 
aiders,  and  abettors,  knowii^ 
of  and  privy  to  such  offence, 
shall  be  and  are  thereby  d»> 
clared  to  be  felons,  and  shaD 
suffer  death  as  in  cases  of  fe- 
lony, without  benefit  of  cleigjr* 
rrovided  always,  that  in  esse 
it  shall  appear  on  the  trial  of 
any  person  or  persons  indicted 
for   the  wilfully,  maliciously, 
and  unlavrfully  shooting  at  any 
of  his  majesty's  subjects,  or  fer 
wilfully,  maliciousfy,  and  no* 
lawfully  presenting,   poiatiagy 
or  levelling  any,  kind  of  loadra 
fire  arms,  at  any  of  his  mt* 
jesty's  subjects,  and  attempt- 
ing»  by  drawing  a  trigger,  or 
in  ai^  other  manner,  to  dis- 
charge the  same  at  otagaiiH^ 
his  or  their  person  or  persons, 
or  for  the  wilfully,  mshcioosly, 
and    vnlawfttllv   stabbing  or 
cutting   any  of   his  majesty 'i 
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Lancaftter,  labourer,  on»  &c«  with  force  and  arms,  at  the 
township  of  Blackburn,  in  the  couoty  of  L.  in  and  upon 
one  C.  S.  a  subject  of  our  said  lord  the  king,  then  and 
there  being,  feloniously,  wilfully,  maliciously,  and  ui»- 
lawfuUy,  did  make  an  assault,  and  with  a  certain  sharp  [k) 
instrument  then  and  there  feloniously,  wilfully,  malici- 
ously, and  unlawfully,  did  strike  and  cut  the  said  C.  S. 
in  and  upon  the  left  hand  of  him  the  said  C.  S.  with  in- 
tent, in  so  doing,  wilfully,  maliciously,  and  feloniously, 
to  obstruct,  resist,  and  prevent  the  lawful  apprehension 
and  detention  of  him  the  said  T.  R.  for  a  certain  offence^ 
to  wit,  for  the  felonious  stealing,  taking,  and  carrying 
away  of  100  pounds  weight  of  cotton  twist,  of  the  value  of 
twenty  shillings,  of  the  goods  and  chatties  of  the  said 
C.  S.  before  then  feloniously  stolen,  taken,  and  .carried 
away  by  him  the  said  T.  R.  to  wit,  at  the  township 


subjects,  with  such  intent  as 
aforesaid ;  that  such  acts  of  stab* 
bing  or  cutting  were  commit- 
ted under  such  circumstances 
as  that  if  death  had  ensued 
therefrom,  the  same  would  not 
in  law  have  amounted  to  the 
crime  of  murder,  that  then 
and  in  every  such  case  the  per- 
son or  persons  so  indicted  snail 
be  deemed  and  taken  to  be  not 
guilty  of  the  felonies  whereof 
they  shall  be  so  indicted,  but 
be  thereof  acquitted. 

And  by  sec.  2.  it  is  enacted 
that  if  any  person  or  persons, 
from  and  after  the  said  first  day 
of  July,  in  the  said  year  of  our 
Lord  1803 ;  shall  wilfully  and 
maliciously  administer  to,  or 
cause  to  be  administered  to;  or 
taken  by  any  woman,  any  me- 
dicines, drug,  or  other  sub- 
stance or  thing  whatsoever  ;  or 
shall  use  or  employ,  or  cause 
or  procure  to  be  used  or  em- 
ployed, any  instrument  or 
other  means  whatsoever,  with 


intent  thereby  to  cause  or  pro- 
cure the  miscarriage  of  any 
woman  not  being,  or  not  beins 
proved  to  be,  quick  with  child 
at  the  time  of  administering 
such  things,  or  using  such 
means  ;  that  then  and  in  every 
such  case  the  person  or  persons 
so  offending,  their  counsellors, 
aiders,  and  abettors,  knowing 
of  and  privy  to  such  offence, 
shall  be,  and  thereby  are  de- 
clared to  be  guilty  of  felony, 
and  shall  be  liable  to  be  fined, 
imprisoned,  set  in  and  upbn 
the  pillory,  publicly  or  pri- 
vately whipped,  or  to  suffer  one 
or  more  of  the  said  punish- 
ments, or  to  be  transported  be- 
yond the  seas  for  any  term 
not  exceeding  fourteen  yean, 
at  the  discretion  of  the  const 
before  which  such  offender 
shall  be  tried  and  convicted* 

(A)  These  words  are  usually 
inserted,  but  are  not  contained 
in  the  purview  of  the  act. 
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aforesaid,  in  the  county  aforesaid^  for  which  said  offence* 
he  the  said  T.  R.  was  then  and  there  liable  by  law  to  be 
apprehended,  imprisoned,  and  detained,  to  the  great  da- 
mage of  the  said  C.  S.  against  the  form  of  the  staL  &c.  and 
against  the  peace,  &c. 

{Second  count.)  And  the  jurors,  &c.  that  the  said  T.  R. 
heretofore,  to  wit,  on,  &c.  with  force  and  arms,  at,  &c. 
in  and  upon  the  said  C.  S.  feloniously,  wilfully,  malici- 
ously, and  unlawfully,  did  make  an  assault  with  a 
certain  sharp  (I)  instrument^  to  toit,  a  knife,  and  then  and 
there  feloniously,  wilfully,  maliciously,  and  unlawfully, 
did  strike  and  cut  the  said  C.  S.  in  and  upon  the  1^ 
hand  of  him  the  said  C.  S.  with  intent  in  so  doing,  felo- 
niously, wilfully,  maliciously,  and  unlawfully,  to  ob- 
struct, resist,  and  prevent  the  lawful  apprehension  and 
detention  of  him  the  said  T.  R.  for  a  certain  offence,  to 
wit,  for  a  larciny,  before  then  committed  by  him  the  said 
T.  R.  at  the  township  aforesaid,  in  the  county  aforesaid, 
for  which  said  last  mentioned  offence,  he  the  said  T.  R. 
was  then  and  there  liable  by  law  to  be  apprehended,  im- 
prisoned, and  detained,  against  the  form  of  the  stat  &c 
and  against  the  peace,  &c. 

{Third  count.)  And  the  jurors,  &c.  that  the  said  T.  R- 
heretofore,  to  wit,  on  the  day  and  year  aforesaid,  with  force 
and  arms,  at  the  township  aforesaid,  in  the  county  afore- 
said, in  and  upon  the  said  C.  S.  feloniously,  wilfuMy,  nu- 
liciously,  and  unlawfully,  did  make  an  assault,  and  with 
a  certain  sharp  instrument  then  and  there  feloniously, 
wilfully,  maliciously,  and  unlawfully,  did  strike  and  cat 
the  said  C.  S.  in  and  upon  the  left  hand  of  him  the  said 
C  S.  with  intent  in  so  doing,  wilfully,  maliciously,  felo- 
niously, and  unlawfully,  to  obstruct,  resist,  and  prevent 
the  lawful  apprehension  and  detention  of  him  the  said 
T.  R./or  a  certain  offence  before  then  committed  by  the 
said  T.  R.  to  wit,  at  the  township  aforesaid,  in  the  county 
aforesaid,  for  the  committing  of  which  said  last-men- 
tioned offence,  he  the  said  T.  R.  was  then  and  there  liable 
by  law  to  be  apprehended,  imprisoned,  and  detained, 
against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c. 

{Fourth  count.)  In  and  upon  the  said  C.  S.  then  and 

(/)  These  words  are  usually  inserted,  but  are  not  contained  in  the 

purview  of  the  act. 
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there  being,  feloniously,  wilfully,  maliciously,  and  uii* 
lawfiilly,  did  make  an  assault,  and  with  a  certain  sharp  and 
euHing  (m)  instrnmeni^  to  wU^  a  knife^  did  then  and  there 
feloniously,  wilfully,  maliciously,  and  unlawfully,  cut  the 
^id  C.  S.  in  and  upon  the  left  hand  of  him  the  said  C.  S* 
with  intent  in  So  doing,  wilfully,  maliciouslyj  feloniously^ 
and  unlawfully,  to  dimhle  him  the  said  C,  ^^  to  the  great 
damage  of  him  the  said  C.  S.  against  the  form  of  the  atat. 
&C'  and  againdt  the  J^eace,  &c. 

{Fifth  coNnt.)  In  and  upon  the  said  C.  S.  then  and  there 
being,  feloniously,  wilfully,  maliciously,  and  unlawfully, 
did  iiiftke  an  assault,  and  with  a  certain  sharp  and  cutting 
instrument  did  then  and  there  feloniously,  wilfully,  ma- 
liciously, and  unlawfully,  cut  the  said  C.  S.  in  and  upon 
the  left  hand  of  him  the  said  C.  S.  with  intent  in  so  doing» 
wilfully,  maliciously,  feloniously,  and  unlawfully,  to  dn 
some  ifrienous  bodihi  harm  to  him  the  said  C.  8.  n^iinst  the 
form  of  the  statute,  &c.  and  against  the  peace  [n)^  ckc. 

183.  For  maliciously  shooting  at  and  cutting  (o)  i 

That  L  M.  late  of  Manchester,  in  the  county  of  Lancas^ 
ier,  labourer,  H.  M.  late  of  the  same  place,  labourer,  and 
T.  M.  late  of  the  same  place,  labourer,  on,  &c.  with  forca 
and  arms,  at,  &c.  in  and  upon  one  J.  M.  feloniously^  wii*  . 
fully,  maliciously,  unlawfully,  and  of  their  malice  aforerr 
thought  did  make  an  assault  and  ivith  a  certc^in  pistol^ 
loaded  with  gunpowder  and  dicer s^  to  wit^  six  leaden 
slufrs^  then  and  there  feloniously,  wilfully,  maiiciQu^ly, 
and  unlawfully,  did  shoot  at  the  said  J.  M.  then  and 
there  being  a  subject  of  our  said  lord  the  king,  ^nd  itii 
the  peace  of  God  and  our  said  lord  the  king,  then  an4 
there  being,  and  with  divers  sharp  and  offensive  wea' 
pons^  to  wit^  with  a  certain  sword ^  and  witl\  a  certain 
hedffing  hook,  him  the  said  J.  M.  then  and  there  being  such 
subject  as  aforesaid,  they  the  said  I.  M  ,  H.  M..  and  T,  M* 
then  and  there  feloniously,  wilfully,  maliciously,  ^nd 
unlawfully  did  cut,  with  intent  in  so  doing,  tb^t  is  tQ  9%y% 
in  80  shooting  lit  and  cutting  the  sajd  J.  Mi  ajid  (ly  wsit^m 

(ta)  See  the  last  note.  M  Under  the  sttt.  43  CL  3>    . 

(n)  JL    V.    Rnhinson^    AsS.      c,  58.  s.  1 .  ses  p.  580, 
lane.  1815,  the  prisoner  was 
ironvictsd  and  exef*uted, 
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thereof  feloniously,  wilfally,  and  of  their  malice  afoie^ 
thought,  to  murder  him  the  said  J.  M.  then  and  there  be^ 
ing  such  subject  as  aforesaid,  against  the  form,  &c*  and 
Against  the  peace,  &c. 

[Second  count.)  That  the  said  I.  M.  &c.  on  &c  wilb 
force  and  arms,  at,  &c.  with  a  certain  pistol  loaded  with 
gunpowder,  and  divers,  to  wit,  six  leaden  slugs,  feloni- 
ously, wilfully,  maliciously,  and  unlawfully,  did  shoot  at 
the  said  J.  M.  then  and  there  being  such  subject  as  afore- 
said, 6lc.  [as  in  the  first  cuuni)  itiih  intent^  in  so  doing, 
that  is  to  say,  in  so  shooting  at  and  cutting  the  said  J.  M« 
and  by  means  thereof  to  maim  and  dit^able  him  the  said 
J.  M.  then  and  there  being  such  subject  as  aforesaiJ. 
against  the  form  of  the  statute,  &c.  and  against  the 
peace,  £^c. 

(Third  count.)  The  like  with  intent  in  so  doing,  to  wit, 
in  so  shooting  at  and  cutting  the  said  J.  M.  and  by  means 
thereof  to  do  some  grievous  bodily  harm  to  him  the  said 
J.  M,  then  and  there  being  such  subject  as  aforesaid, 
against  the  form,  &c.  > 

( Fourth  count.)  And  the  jurors,  &c.  that  the  said  I.  M., 
H.  M.,  and  T.  M.  on  said  IStb  day  of  April,  in  the  52nd 
year  aforesaid,  with  force  and  arms,  at,  ^c.  trith  a  certain 
pistol  loaded  with  gunpowder^  and  diners,  to  wil^  six  leaden 
slngSf  feloniously,  wilfully,  maliciously,  and  unlawfully, 
did  shoot  at  the  said  J.  M.  then  and  there  being  such  sub- 
ject as  aforesaid,  and  in  the  peace,  &c.  then  and  there 
being,  with  intent  in  so  doing,  and  by  means  thereof  then 
and  there  feloniously,  wilfully,  and  of  their  malice  afi^re* 
thought^  to  muider  him  the  said  J.  M.  then  and  there  being 
such  subject  as  aforesaid,  against  the  form  of  the  statute, 
&c.  and  against  the  peace,  &c. 

(Fifth  count.)  The  Wee  with  intent  in  so  doing,  and  by 
means  thereof,  to  maim  and  disable  him  the  said  J.  M. 
then  and  there  being  such  subject  as  aforesaid,  against  the 
form,  6ic. 

{Sixth  count.)  The  like  with  intent  in  so  doing,  and  by 
means  thereof  to  do  some  griecous  bodily  harm  to  him  the 
said  J.  M.  then  and  there  being  such  subject  as  aforesaid, 
against  the  form,  &c. 

{Seventh  count.)  And  the  jurors,  &c.  that  the  said  I.  M^ 
H.  M.,  and  T.  M.,  on,  &c.  with  force  and  arms,  at,  &c. 
with  divers  sharp  and  offensive  weapons^  to  trit^  tvifh  a  cei^ 
tain  sword  and  a  certain  hedging  honk^  feloniously,  wil- 
fully, maliciously,  and  unlawfully,  did  cut  the  saiJ  J.  M« 
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then  nnd  there  being  such  subject  as  sforemidy  and  in  the 
peace,  &c.  then  and  there  beinof,  with  intent  in  so  doings 
and  by  means  thereof,  then  iimi  there  felonionshf.  vilfuUy^ 
aNff  of  their  malice  aforethought,  to  murtter  him  the  said 
J.  M.  then  and  there  being  such  subject  as  aforesaid^ 
against  the  form,  &c. 

(Eighth  count.)  I'he  like,  with  intent  in  so  doing  and 
by  means  thereof,  to  maim  ami  dhahie  him  the  said  J.  M. 
then  and  there  being  such  subject  as  aforesaid,  against  the 
form,  &c. 

(Ninth  count,]  The  like,  V^'ith  intent  in  so  doing  and  by 
means  thereof,  to  do  some  irriecous  bodily  harm  to  him 
the  said  J.  M.  then  and  there  being  such  subject  as  afore- 
said, against  the  form,  &c. 

(Tenth  count,)  And  the  jurors,  &c,  that  the  said  I.  M. 
&c.  afterwards,  to  wit,  on,  &c.  with  force  and  arms,  at, 
&c.  with  a  certain  pistol  loaded  with  gunpowrlcr,  and  di- 
vers, to  wit,  six  leaden  slugs,  feloniously,  wilfully,  raa- 
liciouslv,  and  unlawfully^  and  knowingly,  did  shoot  at 
the  said  J.  M  the  said  J.  m.  then  and  there  being  in  his  own 
dfceliing'house,  situate  and  being  at,  &c.  against  the  form 
of  the  statute,  &c.  and  against  the  pence,  &c. 

(Eleventh  count.)  And  the  jurOrs,  &c.  that  the  said 
I.  M.  &c.  afterwards,  to  wit,  on,  &c.  with  force  and  arms; 
at,  &c.  with  a  certain  pistol  loaded  with  gunpowder,  and 
divers, to  wit.  Six  leaden  slugs<  feloniously,  wilfully,  niaiici* 
ously,  and  unlawfully^  did  shoot  at  the  said  L  M.  agaiiist 
the  form,  &c.  ( p)* 

184.  For  administering  drugs  to  a  woman  quick  with  child y  with 

intent  to  procure  abortion  [q)» 

That  A.  B.  late  of,  ^c.  labourer,  on,  &c.  and  on  divers 
Dther  days  and  times  between  that  day  and  the  ■■ 

day  of  — — — ,  in  the  year  aforesaid,  with  force  and 
arms,  at,  &c.  wilfully,  maliciously,  and  feloniously  did  ad* 
minister  to,  and  cause  to  be  administered  to  and  taken  by, 
one  C.  D.  single  woman,  then  and  there  being  a  subject  of 
our  said  lord  the  king^  and  then  and  there  bejng,  and  on  the 
said  other  d^s  and  times  aforef^id  there  coaiiuuing  to  be, 
quick  with  child*,  divers  large  quantities,  u>  wif,  four 

(p)     R,  V.    M*Glcad  ^'\6  (q)  Irpon  the  same  stat.  se« 

others,  all  convicted.  p.  .^Sf*. 
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ounces  weight  of  a  noxious  and  destmctii^esubsiaDce,  to 
wit,  savin  (r),  with  intent  thereby  to  cause  and  procure 
the  miscarriage  of  the  said  C.  D.  against  the  form,  kc, 
and  against  the  peace,  &q. 

9 

185.  T/te  samCf  the  woman  not  being  quick  wUh  ckiltL 

Wilfully,  maliciously,  and  feloniously  did  administer  to,* 
and  cause  to  be  administered  to  and  taken  by  C.  D.  8infl:le 
woman,  then  and  there  being  a  subject  of  our  said  lord  the 
king,  and  then  and  there  being,  and  on  the  said  other  days 
and  times  aforesaid,  there  continuing  to  be  with  child,  but 
not  quick  with  child,  divers,  to  wit,  two  ounces  weight  of 
a  certain  drug,  to  wit,  savin,  with  intent  thereby  to  cause 
and  procure .  the  miscarriage  of  th^  said  C.  D.  against  tbe 
form,  &c.  and  against  the  peace,  &c. 

In  a  second  count,  allege  the  administration^  ^cAo  C.  D. 
not  being  quick  with  child. 

186.  Indictment  of  felony  for  destroying  a  tumpike^gate, 

A  certain  turnpike-gate  there,  set  up  and  erected  to 

Srevent  passengers  from  passing  by  without  paying  tbe 
»H,  laid  and  directed  to  be  paid,  by  an  act  of  parliament 
made  in  the  ■■      ■    ■■  year  of  the  reign  of  ,  enti- 

tled, **  An  Act,"  &C.  [here  set  out  the  title  of  the  act  under 
which  the  toll  is  collected^)  with  force  and  arms,  wilfully, 
maliciously,  and  feloniously  did  throw  down,  level,  ami 
destroy,  against  the  form,  &c.   and  against  the  peace, 

&c.  (5). 


(r)  The  name  of  the  drug  is 
not  material,  see  3  Camp.  75, 
IL  V.  Gcidsmithf  and  supra^ 
p.9K 

{»)  B]f  Stat.  13  Geo.  3.  c.  84. 
8*  42.  it  is  enacted,  that  if  any 
person  or  persons  whatever 
shall,  either  by  day  or  night, 
wilfully  or  maliciously  pull 
down,  pluck  up,  throw  down, 
ievel»  or  otherwise  destroy,  any 
tQmpike*gate^  or  turnpike- 
gates,  or  any  post  or  posts, 
mil  or  rails,  wall  or  walls,  or 
any  chain,  bar,  or  other  fence 
or  fences  belonging  to  any  turn- 


pike-gate, or  any  other  chaio, 
oar,  or  fence,  of  any  kind  what- 
soever, set  up  or  erected,  or 
hereafter  to  be  set  up  or  erect- 
ed, to  prevent  passengers  from 
passing  by  without  paying  wf 
toll,  laid  or  directed  to  be  pain, 
by  any  act  or  acts  of  parlia- 
ment made  for  that  pnrpose; 
or  any  house  or  houses  erected, 
or  to  be  erected,  for  tbe  use  of 
any  such  tumpike-gaie  orton- 
pike-gates;  ot  any  crane,  ma- 
chine, or  engine  made  oorerect- 
ed,  or  to  be  made  or  erected, 
on  any  turn  pike- road  by  an- 
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TS7.  Indictment  for  breaUng  into  houses^  ^hops,  j-c.  with  intent  to 
destroy  linen  goocby  woollen  goods,  frame-work  (t)»  ^c. 

{Commencement  as  in  pr.  1.)     The  dwelling-house  {or 


ihorily  of  parliament,  for  weigh- 
ing waggons,  carts,  or  car- 
riages ;  or  shall  forcibly  rescue 
any  person  or  persons,  being 
lawfully  in  custody  of  any  of- 
ficer or  other  person  for  any  of 
the  offences  before  mentioned ; 
that  then,  and  in  any  of  the 
said  cases,  every  person  so  of* 
fending,  being  thereof  lawfully 
convicted,  shall  be  adjudged 
guilty  of  felony,  and  shall  be 
transported  to  one  of  his  ma* 
jesty's  plantations  abroad  for 
seven  years,  or  shall  be  com- 
iditted  to  prison  for  any  time 
not  exceeding  three  years^  at 
the  discretion  of  the  judge  or 
court  before  whom  such  ofien<- 
der  shall  be  tried;  and  any  in- 
dictment for  such  offences 
shall  and  may  be  inquired  of, 
examined,  tried,  and  determin- 
ed in  any  adjacent  county 
within  that  part  of  Great  Bri- 
tain called  England,  in  such 
manner  and  ^nn  as  if  the  facts 
had  been  therein  committed. 

(0  By  Stat.  4  G.  3.  c.  37,  s. 
16.  if  any  person  shall,  by  day 
or  by  night,  break  into  any 
house,  shop,  cellar,  vault,  or 
other  place  or  building,  or  by 
loTce  enter  into  any  hou^e, 
itc.  with  intent  to  steal,  cut, 
or  destroy  iny  linen>  yarn, 
or  any  linen  cloth,  or  any 
manufacture  of  linen  yarn  be- 
loDgicg  to  any  manufactoty, 
or  the  looms,  tools,  ox  imple- 


ments used  therein,  or  shall 
wilfully  or  maliciously  cut  in 
pieces  or  destroy  any  such 
goods,  either  when  exposed  to 
bleach  or  dry,  shall  be  guilty 
of  felony  without  bene6t  of 
cler&rv 

By  St.  22  G.  3.  c.  40.  s.  l.if 
any  person  shall,  by  day  or  by 
night,  break  into  any  house  or 
shop,  or  enter  by  force  into 
any  house  or  shop,  with  in* 
tent  to  cut  or  destroy  any  serge 
or  other  woollen  goods  in  the 
loom,  or  any  tools  employed 
in  the  making  thereof;  or 
shall  wilfully  and  malipiously 
cut  or  destroy  any  such  serges 
or  woollen  goods  in  the  looin« 
or  on  the  rack;  or  shall  bum, 
cut,  or  destroy  any  rack  on 
which  any  such  serges  or  other 
woollen  goods  are  hanged  in 
order  to  dry ;  or  shall  wilfully 
and  maliciously  break  or  de- 
stroy any  tools  used  in  the 
making  any  such  serges  or 
other  woollen  goods,  not  hav- 
ing the  consent  of  the  owner  so 
to  do,  every  such  offender,  be-^ 
iog  thereof  lawfully  convicted, 
shall  be  guilty  of.  felony,  with- 
out bjenent  of  plergy. 

Sec.  2.  enaets  to  the  same 
effect  as  to  silk  goods,  or  tools 
used  iq  the  pianufacturing 
thereof. 

Sec.  3.  en^s  the  like  as  to 
linen  and  cotton  manufactures, 
(cc. 


S8B 
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9hop  ^r.  as  the  case  matf  he^)  of  one  C.  D.  there  situate, 
then  and  there  feloniously  and  by  force  did  break  and 


Sec.  4,  repeals  the  seventh 
clause  of  12  Geo.  1.  c.  34. 
which  was  similar  to  the  Ist 
section  above  set  forth,  the  le-^ 
gislature^deeroino:  it  expedient 
to  include  those  several  offences 
in  one  act. 

The  eighth  clause  of  12  G. 
1.  extends  it  to  combers  and 
frame-work  knitters. 

By  28  G.  3.  c.  55.  if  any 
person  shall,  by  day  or  by 
night,  enter  by  force  into  any 
house,  shop,  or  place,  with  an 
intent  to  cut  or  destroy  any 
fraihe*work,  knitted  pieces, 
stockings,  or  other  articles 
being  in  the  fraine,  or  upon  any 
machine  or  engine  thereto  an* 
nexed,  or  therewith  to  be  used 
or  prepared  for  that  purpose ; 
or  shall  wilfully  cut  or  destroy 
any  frame*  work,  knitted  pieces, 
stockings,  or  other  articles  in 
the  frame,  or  upon  the  ma- 
chine or  engine,  or  prepared 
for  that  purpose,  or  shall  wil- 
fully break,  destroy,  or  da- 
mage any  frame,  machine,  en- 
gine, tool,  instrument,  or  uten- 
sil, used  in  making  such 
frame-work,  knitted  pieces, 
stockings,  or  other  articles  or 
goods  in  the  hosiery  or  frame- 
work knitted  manufactcrry,  not 
having  the  consent  ot  the 
owner  so  to  do;  or  break  or 
destroy  any  machinery  con- 
tained in  any  mi  11' used  in  pre- 
paring or  spinning  of  wool  6r 
eotton  for  tne  use  of  the  stock- 
ing frames,  every  offender 
thereof   convicted,    shall    be 


guilty  of  felony,  and  transport- 
ed for  not  exceeding  14  years 
nor  less  than  seven  years. 

The  Stat.  52  G.  3.  c.  16,  re- 
citing that  the  stat.  28  G.  'S. 
c.  55.  had  not  proved  effectoal, 
enacts,  that  if  any  person  or 
persons  shall,  by  day  or  by 
night,  enter  by  force  into  any 
house,  shop,  or  place,  with  an 
intent  to  cut  and  destroy  any 
frame-work,  knitted  pieces, 
stockings,  or  lace,  or  other  ar« 
tides  or  goods  being  in  the 
frame,  or  upon  any  machine  or 
engine  thereto  annexed,  or 
therewith  to  be  used  or  pre- 
pared for  that  purpose,  or  with 
an  intent  to  break  or  destroj 
any  frame,  machine,  engine, 
tool,  •  instrument,  or  utemil 
used  in  and  for  the  working 
and  making  of  any  such  frame- 
work, knitted  pieces,  stock- 
ingSs  lace,  or  other  articles  or 
goods  in  the  hosiery  or  fiaoie- 
work  knitted  manufactory;  « 
shall  wilf\jlly  and  nfalicioinlv, 
and  without  having  the  consent 
or  authority  of  the  owner,  de- 
stroy or  cut,  with  an  intent  to 
destroy  or  render  useless,  any 
frame-work,  knitted  pieces, 
stockings,  lace,  or  other  articles 
or  goods  being  in  the  frame,  or 
upon  any  machine  or  en^ne  ss 
aforesaia,  or  prepared  for  that 
purpose,  or  shall  wilfully  nd 
maliciously,  and  without  hav- 
ing the  consent  or  authority  of 
the  owner,  break,  destroVt  er 
damage,  with  an  intent  to  de- 
stroy or  render  useless,   wy 
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enter,  with  intent,  felofiiously,  wilfully,  and  maliciously 
to  cut  and  destroy  a  lar;;e  quantity  of  woollen  serge,  then 
and  there  heing  in  a  certain  loom  for  the  making  thereof, 
(or  to  cut,  destroy,  and  break  divers,  to  wit,  two  looms  then 
and  there  employed  in  the  making  of  woollen  goods,  no 
cording  to  the  Jaci^  vsfnsr  the  language  of  the  particular  sta* 
tute  proceeded  on^)  belonging  to  him  the  said  C.  D.  in 
the  said  dwelling-house  then  and  there  being,  against  the 
form,  &c.and  against  the  peace,  tic. 

[^nd  county  for  an  actual  destruction^  cotnmencemefit  ac 
in  pr,  7.)  50  yards  of  woollen  serge  of  the  value  of  L 
of  the  goods  and  chattels  of  the  said  C.  D.  in  a  certain 
loom  used  in  the  making  of  woollen  serge,  belonging  td 
him  the  said  C.  D.  in  the  said  dwelling-house  of  him  the 
said  C.  D.  then  and  there  being,  feloniously,  wilfully,  and 
maliciously,  and  without  the  consent  of  the  said  C.  D.  the 
owner  thereof,  did  cut  and  destroy,  against  the  form,  &e; 
and  against  the  peace,  &c. 

188.  For  sending  a  letter  tl^reatcning  to  charge  a  capital  felony  (u)  • 

{Contmencementasin pr,  1.)  Knowingly,  unlawfully,  anc} 
feloniously  did  send  to  one  J.  W.  a  certain  letter  with  the 


• 

frame,  machine,  engine,  tool, 
instrument,  or  utensil  used  in 
and  for  the  working  and  mak- 
ing of  any  such  frame- work, 
knitted  pieces,  stockings,  lace^ 
or  other  articles  or  goods  in  the 
hosiery  or  frame-work,  knitted 
stocking,  or  frame-work  lace 
manufactory,  or  shall  wilfully 
and  maliciously,  and  without 
having  the  consent  or  authority 
of  the  owner,  break  or  destroy 
any  machinery  contained  in 
any  mill  or  mills  used^  or  any 
way  employed  in  preparing  or 
spinning  of  wool  or  cotton,  or 
other  materials,  for  the  use  of 
the  stocking  or  lace  manufacr 


tory,  every  offender  being  there- 
of lawfully  convicted,  shall  be 
adjudged  guilty  of  felony,  and 
(by  the  st.  64  G.  3.  c.  42.  which 
^peals  the  former  act)^  shall 
be  transported  for  lif^,  or  for 
such  term  of  years  not  les9  than 
seven  years,  as  the  j  udge  before 
whom  such  offender  shall  be 
tried,  sliail,  in  his  discretion 
adjudge  and  direct, 

(u)  By  Stat.  30  G.  2.  o.  24.» 
a.  1.  all  persoiut  who  shall,  af<- 
ter  the  2^)th  of  September, 
1767,  knowingly  send  or  deli- 
ver any  letter  or  writing,  with 
or  without  a  name  or  names 


•  Thi*  statute  docs  Dot  of)enite  td  the  repeal  of  the  stat.  0  G.  1.  c.  22.  foi 
4h«y  are  consisteot  with  each,  other,  the  ftvrxner  applying  to  those  cases  only 
where  an  actual  demand  is  made,  the  latter  to  those  cases  where  no  demand 
u  made.    H*  ▼•  Rfbint^nx  Leach>  h9%; 
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maie  of  him  the  said  A.  B.  Bubscribed  thereto,  directed 
to  Mr.  J.  W.»  threatening  to  accuse  the  said  J.  W.  of 
having  roaTiciously  hired  and  procured  a  man  wilfully  to 
burn  the  dwelling-house  of  him  the  said  A.  B.  being  a 
crimen  punishable  by  law  with  death,  with  the  Tiew  ami 
intent  to  extort  and  gain  money  from  the  said  J.  W.  being 
the  person  so  threatened  to  bie  accused,  and  which  said 
letter  is  of  the  tenor  following,  that  is  to  sav, 

''  Salford,  August  W,  1803. 

^'  Sir — The  purport  of  this  letter  is  to  inform  you,  that 
last  Saturday  evening  I  was  informed  that  you  aod  J.  M. 
hired  a  ipan  to  set  the  house  on  fire  where  i  lived,  in 
Church-street,  which  was  done  by  your  and  J.  M.'s  orders 
now,  sir,^  if  you  and  J.  M.  do  not  come  and  give  me  ample 
satisfaction,  your  malicious  actions  shall  be  made  known 
to  the  whole  town.  A.  B." 

^gaiqst  the  form  of  the  statute,  &c.  and  against  the  peace, 
&c. 

{Second  count  charges  the  defendant  with  sending  a  let" 
fer,  threatening  to  accuse  the  said  J.  W.  of  having  hired  a 
man  to  set  fire  to  the  house  of  him  the  said  A.  B.  being  a 
^rime  punishable  by  law  with  pillory.) 

189.  for  sending  a  threatening  leUer  with  a  fictitious  name  sm^ 

scribed  thereto,  demanding  (x],  ^ 

{Commencement  asinpr.h)    Knowingly,  unlawfuHy, 

bubscrtbed  thereto,  or  signed  theybe  coovictedof  anyoftlie 

with  a  fictitious  namepr  names,*  said  offences,   order  such  of* 

tetter  or  letters,  threatening  to  fender  or  offenders  to  be  fiaed 

accuse  any  person  of  any  crime  and  imprisoned,  or  to  be  put  is 

punishable  by  law  With  deaths  the  pillory  or  publicly  whipped, 

transportation,  pillory,  or  any  or  to  be  transported  as  aocm  ss 

other    infamous    puni^hni^nt,  they  convenientlv  may  be,  (sc* 

with  a  view  or  intent  to  extort  cording  to  the  laws  made  (at 

or  gain  money,  eood?*  wares,  the   transportation  of  felons,) 

or  merchandises  from  the  per^  to  some  or  his  majesty^  csio^ 

son  or  persons  so  threatened  nies  or  plantations  in  America 

to  be  accused,  shall  be  deemed  for  the  term  of  seven  jears,  ss 

offenders  against  the  law  and  the  court  shall  think  &  to  or- 

the    public   peace;    and    the  der. 

court   before  whom  such  of-  (r)  Upon  the  staU  9  G.  1. 

fender  or   offenders    shall  be  c  22,  see  note,  p.  463. 

tried,  shall,  in  case  he»  she,  or  The  stat.  27  G.  2.  €«  15.  ci* 

*  Note  the  si.  9  O.  ] .  c.  28.  is  «  witliout  any  punfh  fr  a  lictiUdua 
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and  feloniously  diil  send  a  certain  letter  in  writing, 
signed  with  a  fictitious  name,  (or  without  any  name  sub- 
scribed thereto,  according  to  thtfact^)  that  is  to  say,  with 
the  name  of  P*  C.  directed  to  D*  H.,  I.  M.,  and  B.  T.,  by 
the  names  and  descriptions  of  Messrs.  H.,  M.,  and  T* 
London,  demanding  {y)  money  [z),  and  which  said  letter  is 
of  the  tenor  following  (o),  that  is  to  say, 

*'  Manchester,  March  31,  1819. 
"  Mr.  H.  if  you  are  not  acquainted  of  your  partner^s^ 
I.  M.*s  transactions  in  Manchester,  I  will  inform  you; 
upwards  of  nine  years  since,  he  wanted  to  get  J.  M.,  a 
school-master  out  of  his  house,  that  he  might  build  hi* 
warehouse,  which  has  lately  been  burnt,  but  could  not 
remove  him  as  soon  as  he  wanted;  the  following  plan 
lie  pursued:  about  11  years  since,  my  brother  left  Irelatnl 
and  came  to  England,  got  into  bad  company,  spent  all  his 
money,  he  and  his  companions  took  bad  ways;  my  bro* 
ther,  wanting  money,  was  prevailed  on  to  set  J.  M/s 


tending  the  stat.  9  G.  I.  c.  22. 
enacts,  that  if  any  person  or 
persons  shall  knowingly  nnd* 
any  letter  without  any  name 
subscribed  thereto  t,  or  signed 
with    a    fictitious    name    or 
names,  letter  or  letters,  threat- 
eniog  to  kill  or  murder  any  of 
the  king^s  subject  or  subjects, 
or  to  burn  their  houses,  out- 
houses, bams,  stacks  of  corn 
and    grain,     hay    or    straw, 
though  no  money  or  venison 
nor  other  valuable  thing  shall 
be  demanded  in   or  by  such 
letter  or  letters*  or  shall  for- 
cibly rescue  any  person  being 
lawfully  in  custody  of  any  of- 
ficer or  other  person  for  the 
said  offence,  every  person  so 
offending,  being  thereof  law- 
fully convicted,  shall  be  ad- 


judged guilty  of  felony,  with- 
out benefit  of  clergy. 

(y)  A  request  imder  a  threat 
of  libellimr  the  prosecutor  bt 
charing  him  with  murder,  is 
withm  the  words  of  the  stat.  9 
G.  1.  c.  22. 

(z)  The  words  of  the  stat. 
money 9  venison^  or  otkir 


are, 


valuable  thina**  A  batik  note 
is  within  tne  latter  words* 
(although  it  was  not  the  object 
of  larciny  when  the  stat.  was 
made,|  both  because  it  is  suffi- 
cient if  the  'thing  be  valuable 
at  th§  Hme  of  Vu  demand^  and 
also  because  it  was  a  valuable 
when  the  statute  was  made. 
Leach.  891. 

(a)  The  letter  must  be  set 
out,  see  p.  154. 


*  Neither  the  writing  nor  the  canying  of  a  threatening  letter  is  within  the 
statute.    Hammond^i  case.  Leach  499.    Rokrinson^s  caie.  Leach,  S69. 

t  A  letter  to  which  initials  are  subtcribsd  is  within  the  statute.  Lcacb^ 
.8S9. 
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house  on  fire,  which  he  did,  for  the  reward  of  SO  gai* 
iieas;  about  nine  years  since,  my  brother  came  home, 
and  soon  after  fell  ill,  he  desired  we  would  send  for  our 
prif^st  and  another  person,  to  take  down,  in  writing,  bis 
confession;  he  then,  in  the  presence  of  my  father,  myself, 
and  brothers,  confessed  that  he  was  hired  to  set  the  place 
on  fire,  the  day  before  he  tore  the  lock  off  the  school- 
door,  but  was  surprised  when  he  came  in  the  ni^ht  to  find 
the  door  fast, — but  he  got  an  iron  crow  and  forced  the 
door  open,-*— he  then  went  in,  pulled  the  door  after  him, 
and  then  completed  his  infernal  work;  that  being  done, 
the  nejct  thing  was  to  transport  my  brother  to  Ireland,  ac- 
cordingly a  person  was  appointed,  he  went  with  him  to 
Liverpool,  and  then  saw  him  set  sail  for  Ireland  in  the 
packet;  my  brother,  after  this  cpnfession,  received  the 
eucharist,  and  in  less  than  48  hours  died;  this,  sir,  is  his 
confession  on  oath,  and  after  his  death  we  have  all  bound 
ourselves  to  be  revenged,  and  have  sought,  and  have  com^ 
pleted  our  revenge,  as  you  now  find,  by  the  same  place  in 
a  heap  of  rubbish;  after  this  was  completed,  I  went  bock 
to  Ireland,  to  acquaint  my  father  and  brothers  what  was 
done;  we  have  again,  a  second  time,  mutually  sworn  to 
^ch  other  never  to  cease  until  you  have  made  J.  M.'s  loss 
good  in  a  double  fold;  if  you  choose  to  do  this  immedi- 
ately we  will  forbear,  if  not,  evil  will  be  always  at  your 
peace.  P.  C" 

against  the  form  of  the  statute,  &c.  and  against  the  peace. 
&c. 

Second  count  describing  the  letter  o^  demanding  a  cer- 
tain valuable  tiling,  that  is  to  say,  double  the  loss  sus- 
tained hy  the  said  J.  M^  bv  a  fire  in  the  same  letter  roe»«* 
tioned  and  referred  to,  andf  which  said  last-mentiooed  iet« 
ter  is  of  the  tenor  following,  that  is  to  say. 

Third  cf>f«/ir/— double  the  loss  by  the  same  letter  pre^* 
tended  to  have  been  sustained,  kc^ 
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OFFENCES  RELATING  TO  OFFICE. 

190.  Information  against  a  magistrate  [y)  fur  dmhargmg  a 
person  out  of  custody ^  who  had  been  commiteafQr  seducing  mO'^ 
nufacturers  into  foreign  service* 

[O^mmencement  as  in  pr.  9.)  That  on,  &c.  at,  &c.  E,  F, 
esquire,  then  and  still  being  one  of  the  justices  (z)*  of  our 
said  lord  the  king,  assigned  to  keep  the  peace  of  our  said 
lord  the  king«  in  and  ifor  the  county  aforesaid,  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and 
pther  misdemeanors,  within  the  said  county  committed,^ 
did  make  his  warrant  in  writing,  under  his  hand  and 
seal,  bearing  date  the  day  and  year  aforesaid,  directed 
to  the  keeper  of,  &c,  {as  in  the  warranty)  reciting,  that 
M.  W.  had  been  brought  before  him  the  said  A.  B.  by 
W.  P.  headborough,  and  charged  upon  the  oath  of  I,  Dt 
with  seducing  L.  M„  N.  O.,  &c.  natives  of  this  king- 
dom, and  manufacturers  in  glass,  to  go  into  foreign  ser- 
vice, wherefore  he  the  said  A.  B.  esauire,  being  such  jus- 
tice, did  charge  and  order  the  said  keeper  of,  &c.  to  re- 
ceive him  the  said  M.  W,  into'  the  custody  of  him  the 
said  keeper  of,  &c.  then  sent  to  him  the  said  keeper,  to- 
gether with  the  said  warrant,  for  want  of  sureties,  and 
him  the  said  M.  W.  safely  to  keep  in  his  custody,  until 
he  the  said  M.  W.  should  be  discharged  bjr  due  course  of 
hw,  which  said  warrant,  afterwards,  to  wit,  on  the  day 


(y)  No  information  will  be 
granted  by  the  court  against 
magistrates  for  a  mere  error  in 
judgment,  JR.  v.  Cox^  2  Burr. 
785.  i2.  V.  Bulmer  and  Baines^ 
2  Burr.  1162.;  but  if  it  ap- 
pear that  the  magistrates  have 
oeen  partially*  maliciously,  or 
corruptly  iniiuenced  in  the  ex- 
ercise 01  their  discretion,  and 
have  conseouently  abused  the 
trust  reposed  in  them,  they  are 
]iablc    to    prosecution  by   in- 


dictment, information,  or  even 
possibly  by  action,  if  the  ma- 
lice be  very  gross  and  injuria 
ous.  i2.  V.  Young  and  Pitts^  \ 
Burr.  556.  JR.  v.  Holland  and 
another,  1  T.  R.  692.  R.  v. 
Filewood  and  another.  East, 
26  G.  3. 

[z]  It  is  sufficient,  in  an  in- 
dictment against  any  officer,  to 
aver  that  being  such,  &c.  did 
the  act,  see  p.  163.  R.  v, 
Holland,  5  T.  R.  623. 
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and  yecir  aforesaiil,  at,  &c.   was  delivered  to  tbe 
keeper  of,  &c.  in  due  form  of  law  to  be  executed,  tog€* 
ther  with  the  said  M.  W.  by  virtue  of  which  said  warrant 
the  said  keeper  of,  &c.  kept  and  detained  tbe  said  M.  W. 
in  his  custody,  in  the  said  gaol,  for  tbe  cause  in  tbe  said 
warrant  above  speciHed,  and  the  said  >-^—  further  givetb 
the  court  here  to  understand  and  be  informed,  that  whilst 
the  said  M.  W.  was  kept  in  the  said  gaol,  in  the  custody 
aforesaid,  for  the  cause  aforesaid,  to  wit,  on,  &c.  at,  && 
one  A.  B.  late  of,  &c.  esquire,  then  and  still. being  one  of 
the  justices,  &c.  well  knowing  the  premises,  but  devising 
designing,  contriving,  and  intending  to  pervert  tbe  coarw 
of  justice,  and  to  acquire  private  lucre' and  gain,  did,  oo, 
&c.  with  force  and  arms,  at,  &c.  under  colour  of  divert 
false  pretences  and  informations,   unlawfully,   wilfully, 
and  corruptly,  procure  the  said  M.  W.  to  be  discbaigeci, 
and  to  escape  and  go  at  lai^e  from  and  out  of  the  cus- 
tody of  the  said  keeper  of,  &c.  in  which  be  tbe  said 
iVf.  W.  was  so  confinea  as  aforesaid,  for  the  cause  afore- 
said, without  taking  sufficient  sureties  for  the  personal 
appearance  of  the  said  M.  W.  at  the  then  next  geneial 
gaol  delivery  to  be  bolden  for  the  said  county,  to  answer 
the  aforesaid  complaint  against  the  said  M.  W.  and  by 
then  and  there  knowingly  taking  insufficient  sureties  for 
the  personal  appearance  of  the  said  M.  W.  at  tbe  then 
next    general  goal  delivery  to  be  bolden  for  the  said 
county,  and  also  without  any  notice  being  first  given  to 
the  prosecutor  of  the  said  M.  W.  or  to  E.  F.  esquire,  who 
had  so  committed    the  said  M.  W.   as  aforesaid,  for 
the  cause  aforesaid,  of  the  intention  of  any  person  to  be- 
come sureties  for   the  personal  appearance  of  the  said 
M.  W.  as  aforesaid,  by  then  and  there,  to  wit,  on,  &c. 
at,  &c.  making  a  certain  warrant  in  writing,  under  tbe  hand 
and  seal  of  him  the  said  A.  B.  then  being  such  justice  as 
aforesaid,  bearing  date,  &c.  directed  to  the  keeper  of,  &c. 
by  which  said  last-mentioned  warrant,  be  the  said  A»  B. 
did  require  the  said  keeper  of,  &c.  to  dischai^e  out(^ 
custody  the  body  of  the  said  M.  W.  if  detained  for  no 
«  other  cause  than  what  is  expressed  in  the  warrant  of  com- 
mitmeut  of  E.  F.  esquire,  meaning  the  aforesaid  wamot 
of  E.  F.  esquire,  dated  the  -—i— -  day  of  — — —  tlicd 
last,    on  tbe  oath  of  L  D.  &c.  {as  in  the  former  warranU 
and  also  in  and  by  the  said  last  mentioned  warrant  of 
him  rhe  said  A.  B.  falsely  alleging  that  he  the  said  A.  B, 
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had  taken  sufficient  sureties  for  the  personal  appearance 
of  him  the  said  M.  W.  at  the  then  next  general  goal  de* 
livery  to  be  holden  for  the  said  county,  at,  &c.  whereas, 
in  truth  and  in  fact,  the  said  A.  B.  did -not  take  sufficient 
sureties  for  the  personal  appearance  of  him  the  said 
M.  W.  at  the  then  next  general  gaol  delivery  for  the  said 
county,  at,  &c.  by  means  whereof,  he  the  said  M.  W. 
afterwards,  to  wit,  on,  &c.  at,  &c.  was  discharged  from 
the  said  gaol,  and  then  and  there  did  escape  and  ^o  at 
large»  and  also  by  means  whereof,  he  the  said  M.  W.  did 
not  appear  at  the  then  next  general  gaol  delivery  for  the 
said  county,  ^to  answer  certain  indictments,  then  and 
there,  to  wit,  on,  &c.  at»  &c.  at  the  said  then  next  gene-* 
ral  gaol  delivery  of  the  said  county,  preferred  against 
him  for  the  matters  of  complaint  in  the  said  warrant  of 
commitment  specified,  nor  hath  since  appeared  to  be 
dealt  with  according  to  law,  to  the  great  hindrance  of 

Kublic  justice,  in  contempt  of  our  said  lord  the  king  and 
is  laws,  and  against  the  peace,  &c. 
Second  county  seating  gen^raiiif  that  M.  W.  was  duly 
committed  to,  &c.  for  want  of  sureties,  being  charged 
upon  oath  with,  &c.  {as  before,  and  then  proceed  as  in 
the  last  couni^] 

191.     Indictment  against  a  magistrate  for  Tnaliciously  and 
corruptly  refusing  to  liiense  c^  pfiblic  hoiue  j[a). 


That  A.  B.  late  of,  &c.  esquire,  on  the 


day  of 


September^  &c.  afid  long  before  was  and  continually  from 
thence  hitherto  hath  been,  and  still  is,  one  of  the  justices 
of  our  said  lord  the  king,  assigned  to  keep  the  peace  in 
and  for  the  said  county,  and  also  to  hear  and  determine 


(a)  See  R.  v.  Young  and 
Pitt%  1  Burr.  556.  where  the 
tourt  of  K.  B.  held  that  they 
had  no  power  or  claim  to  re- 
view the  reasons  of  justices 
of  the  peace,  on  which  they 
fonn  their  judgments  in  grant- 
ing licenses  by  way  of  appeal 
from  their  judgments,  or  over- 


ruling the  discretion  in  that 
behalf  entrusted  to  them;  but 
that  if  it  clearly  appeared  that 
tne  justices  had  been  partially^ 
maliciously  or  corruptly  influ- 
enced in  the  exercise  of  their 
discretion,  they  are  liable  to 
prosecution  by  indictment  of 
mformatiom 
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divera  felonies,  trespanes,  dnd  other  misdemeaDors  com-* 
mrtted  in  the  said  county^:^  acting  io  a  certain  division  id 
the  said  county  of  M.  commonly  calleci  the  U.  division, 
in  which  said  division  the  parish  of  H.  in  the  said  counry 
of  M.  then  was  and  now  is  situate.  And  the  jurors  afore^ 
aaid,  upon  their  oath  aforesaid,  do  further  present,**  that 

on  the  said         *  ■  ■  day  of  ■ ,  in  tJie  year  afore* 

said,  at  U*  in  the  said  coimty,  a  general  meetlns^  of  the 
justices  of  our  ^aid  lord  the  king»  assigned  to  keep  the 
peace  of  our  said  lord  the  king,  in  and  for  the  said  county 
of  M.  and  also  to  hear  and  determine  divert  felonies,  tres^ 
passes,  and  otiier  misdemeanors  committed  in  the  said 
county  in  which  the  parish  of  U.  then  lay  and  now  lies 
and  was  and  is  situate  as  aforesaid,  was  duly  held  for  the 
purpose  of  licensing  persons  to  keep  common  inns  and 
alehouses  within  the  said  division,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  by  and  be» 
fore  the  said  A.  B«  as  such  justice  as  aforesaid,  and  certnin 
other  persons,  to  wit,  I.  F.,  1.  B^  and  E«  H.  esquires  then 
and  there  also  being  justices  assigned  to  keep  the  pcuce  of 
Our  said  lord  the  king«  in  and  for  the  said  county  of  hL 
and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdemeanors  committed  in  the  said  county, 
and  acting  in  and  for  the  said  division.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
one  B.  H.  being  a  perton  of  good  fame  and  of  sober  life 
and  conversation,  and  being  then  and  there  desirous  of 
keeping  a  common  inn  or  alehouse,  in  a  certain  bouse  si- 
tuate and  being  in  the  parish  of  H.  in  the  said  county  of 
M.  and  within  the  division  aforesaid,  commonly  called  or 

known  by  the  name  or  sieu  of  the  ' ,  in 

which  said  house  the  tracie  and  business  bf  a  viciuallff 
Was  then  carried  on,  under  and  by  virtue  of  a  certain  li- 
cense before  then  for  that  purpose  duly  granted  unto  one 
J.  M.  then  lately  deceased,  be  the  said  B.  H.  did  then 
and  there,  at  the  said  general  meeting,  apply  to  the  said 
justices  to  grant  to  him  the  said  B.  U.  a  license  tp  keep  a 
common  inn  or  alehouse  in  the  said  house  so  called  and 
known  by  the  name  or  sign  of  the  ■  ,  a« 

aforesaid,  for  the  space  of  one  year,  to  commence  on  the 
$9tli  day  of  the  same  September,  in  tbe  year  aforesaid 
and  did  then  and  there,  at  the  said  general  meeting,  pro* 
duce  to  and  l>efor€  the  said  justices^o  then  and  there  met 
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fof  the  purpose  of  granting  such  licenses  as  aforesaid,  ^ 
certificate  under  the  hands  of  the  then  churchwardens 
and  overseers  of  the  poor  and  of  the  then  respectable  and 
substantial  householders  and  inhabitants  of  the  said 
parish  of  H.  in  which  the  said  house  for  which  such  lU 
cense  was  applitnl  for  by  the  said  B.  H.  as  aforesaid, 
was  and  is  situate  as  aforesaid,  of  his  the  said  B.  H.*s 
being  a  person  of  good  fame  and  of  sober  life  and  con- 
versation, and  the  said  B.  H.  was  then  and  there  ready 
to  enter  into  a  recognizance  with  sutlicient  sureties  for 
the  maintenance  of  good  order  and  rule  within  the  same 
house,  pursuant  to  the  statute  in  such  case  made  and 
provided.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  A.  B.  so  be* 
ing  such  justice  as  aforesaid,  and  acting  as  aforesaid,  not 
regarding  his  duty  as  such  justice,  but  wrongfully, 
maliciously,  and  corruptly  intending  to  oppress, 
injure,  hurt,  and  aggrieve  the  said  B.  H.  by  colour  of 
his  said  office  of  a  justice  of  the  peace  as  aforesaid,  did 
then  and  there,  at  the  said  meeting  so  held  as  aforesai(t, 
on  the  said  lith  day  of  September,  in  the  32nd  year  afore^ 
said,  at  U.  aforesaid,  in  the  said  county  of  M*  corruptly, 
maliciously,  and  unjustly,  and  without  any  lawful  or 
reasonable  cause  whatever,  and  from  motives  of  private 
partiality  and  favour  unto  and  towards  one  K.  S.  the 
then  keeper  of  a  certain  alehouse,  situate  in  the  division 
aforesaid,  that  is  to  say,  a  certain  tavern  or  ale  and  vic- 
tualling-house, then  kept  by  the  said  R.  S.  situate  in  the 
parish  of  II.  in  the  said  county  of  M.  in  the  said  division, 
.cominonly<:alleil  or  known  by  the  name  or  sign  of  the 
— — — ,  refuse  to  grant  to  the  said  B.  H.  the  said  license, 
so  by  him  appliecl  for,  as  aforesaid,  and  did  then  ami 
there,  corruptly,  maliciously,  and  unjustly,  prevent  and 
hinder  such  license  from  being  granted  to  the  said  B.  U. 
to  the  great  damage  of  the  said  B.  H.  in  breach  and  vio- 
lation of  the  duty  of  the  said  A.  B.  as  such  justice  as 
aforesaid,  and  against  the  peace,  &c. 

Second  cuynt^  nmiiur  to  the  firsts  after  the** 

Tkird  county  slating  an  appUvathn  hii  B.  H,  far  a  li' 

cenne  to  keep  *'  a  common  inn  or  ale-house,  in  a  certain 

hoiise  bttuate  aud  being  in  the  parish  of  1).  in  the  said 

coiHity,  and  within  the  division   aforesaid,  for  the  space 
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of/*  &c.  and  thai  he  produced  "  the  cerCiHcate,  by  law  te- 
quired  of  him  the  said  B*  H.  being  a  person  of  good  famct 
&c,  and  wa8  then  and  tiiere  ready  to  enter  into  a  recogui« 
aance»  with  Bufficient  surety^  according  to  the  form  of  tlie 
statute,  &c.*' 


I9?k  In/nrtMUioH  agairuit  a  justice  of  the  peace  for  causing  a  per* 
son  to  be  imprisoned  for  want  of  bail  in  a  matter  not  CftanisabU 
before  him,  and  ordering  him  to  be  kept  m  cltyse  confihcmentf 
voithoutpcn^  ink^  or  paper ,  or  the  sight  of  any  friend, 

(Cumin,  as  in  pr.  9)  That  one  A.  B.  esquire*  on,  &c 
at,  &G.  and  long  before  was»  and  from  thence  hitherto 
hath  been,  and  still  is,  one  of  the  justices,  &c.  (ai  is 
pr.  190  from  ♦  to  J.)    And  that  on  the  said  *'    '        " 

day  of         '    1    ,  in  the »—  year  aforesaid,   one 

C.  D.  of  R.  in  the  said  county,  innhokler,  was  appre- 
hended and  taken  into  custody  by  one  E.  F.  who  theo^ 
and  for  a  lonp:  time  both  before  and  afterwards,  was  ooa 
of  the.constables  of  R.  aforesaid,)  and  by  the  said  £.  F. 
carried  and  conveyed  in  custody  before  tbe-said  A.  B. 
being  such  justice  as  aforesaid,  at  hia  then  dweUtng 
house,  situate  and  being  at  L.  in  the  said  county*  of 
S.  and  there,  to  wit,  at  L.  aforesaid,  examined  by  the 
said  A.  B.  so  being  such  justice  as  aforesaid,  toochingsail 
concerning  a  certain  misdemeanor  supposed  to  have  been 
then  lately  comn^itted  and  done  by  the  said  C.  D.  (in  vi- 
lifying the  character  and  hurting  the  trade  of  one  G.  H. 
of  L.  aforesaid,  miller) ;.  and  that  the  said  C  D.  was  theo 
and  there  charged  and  accused  before  the  said  A.  B. 
being  such  justice  as  aforesaid,  with  having  comroitled 
the  said  supposed  offence :  and  the  said  attorney  of  our 
said  lord  the  king,  who  prosecutes  as  aforesaid,  further 
gives  the  -court  here  to  understand  and  be  infonned. 
That  the  said  A.  B.  being  such  justice  as  aforesaidi 
Wrongfully,  unjustly,  wickedly,  and  maliciously  contnV* 
ing  and  intending  to  hurt,  injure,  oppress,  aggrieve,  and 
prejudice  the  said  C.  L.  in  this  respect,  and  to  put  him  to 
great  charges  and  expenses  of  his  money,  and  to  cause  him 
to  undergo  and  suffer  great  pain«  torture,  and  anguish  of 
body  and  mind*  and  wholly  to  ruin  him,  on  the  said  «-^ 
day  of         ■  y  in  the  ■  year  aforesaid,  after  the  said 
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«^umination  of  the  said  C.  D.  of,  upon,  and  concerning 
Ihe  premises  aforesaid,  ordered  and  directed,  that  the  said 
C.  D.  should  find  suretitu  for  his  pen^onol  appearance  at 
the  then  next  general  qnarter-sesssion  of  the  peace  of  Our 
Mid  lord  the  kins^  to  be  held  in  and  for  the  said  county 
of  8.  to  answer  the  said  charge ;  and  because  he  the  sai^ 
C.  D.  did  not,  nor  could  con%'eniently,  find  such  sureties 
as  aforesaid,  he  the  said  A.  B.  so  being  such  justice  as 
aforesaid^  further^  wrongfully,  unjustly,  wickedly,  and 
maliciously  contriving  and  intending  to  hurt,  injure,  op- 
press, aggrieve,  and  prejudice  the  said  C.  D.  as  afore- 
said, then  and  there,  to  wit,  on  the  said  day  of 

■  '  '  ,  in  the  — *^ — *•  year  aforesaid,  at  L.  aforesaid,  in 
the  said  county  of  S.  wrongfully,  unjustly,  and  malici- 
ously, against  the  will  of  the  said  C.  D.  and  contrary  to 
the  laws  of  this  realm,  (by  virtue  and  colour  of  a  certain 
warrant  of  comroitmeni  (br  that  purpose  made,  under  the 
band  and  seal  of  him  the  said  A.  B.  being  such  justice  aa 
aforesaid*)  committed  the  said  C.  D.  a  prisoner  to  a  cer<^ 
tain  prison,  called  the  house  of  correction,  situate  at  L^ 
aforesaid,  in  the  county  aforesaid,  to  be  there  safely  kept 
until  be  the  said  C  D.  should  find  such  sureties  as  afore« 
said,  and  until  he  should  be  further  examined  concern* 
iDg  the  premises ;  and  then  and  there  ordered,  directed, 
and  commanded  the  then  keeper  of  the  said  prison  to 
keep  the  said  C»  D.  under  ck)se  confinement  in  the  said 
prison,  and  to  deny  him  the  use  of  pen^  ink,  and  paper, 
and  to  let  no  letter  be  delivered  to  or  from  the  said  C.  D» 
in  ai\y  manner  whatsoever,  and  also  to  let  nobody  see 
him  or  speak  to  bim  e  and  the  said  attorney  of  our  said 
lord  the  king,  who  prosecutes  as  aforesaid,  further  gives 
the  court  here  to  understand  and  be  informed.  That 
tbe  said  A.  B.  being  such  justice  as  aforesaid,  by  virtue 
and  under  colour  of  the  said  warrant,  order,  and  direc- 
tion, did,  ot^.the  said  —  day  of ,  in  the  « ■■■  ■  year 

aforesaid,  and  for  a  long  time,  to  wit,  for  the  space  of  four 
days,  then  next  following,  at  L.  aforesaid,  wrongfully, 
wickedly,  maliciously,  and  ui\justly  cause  and  procure 
tbe  said  C.  D.  to  be  closely  confined  and  imprisoned  in 
the  said  prison,  and  to  be  debarred,  denied,  and  restrained 
from  the  use  of  pen,  ink,  and  paper,  and  from  the  free  ao 
cess  of  his  relations  and  friends  to  him  in  the  said  ptison» 
to  wit,  at  L.  aforesaid,  in  tbe  county  aforesaid,  whereby 
the  said  C.  D.  during  all  that  time,  underwent  and  suf* 
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fered  great  pain,  torture,,  hardship,  and  anguish,  bolb 
of  body  and  mind,  and  was  deprived  of  his  liberty  and 
prevented  and  hindered  from  finding  such  sureties  as 
aforesaid,  and  was  put  to  great  charges  and  expeiiaes  in 
and  about  the  obtaining  bis  release  and  discharge  from 
such  commitment  and.  imprisonment/  contrary  to  the 
laws  and  customs  of  this  realm,  in  violation  of  the 
liberties,  rights,  and  franchises  of  the  subjects  thereof, 
and  a|[ainst  the  peace  of  our  lord  the  now  king,  his  crown 
and  dignity. 

193*  Information  against  a  justice  of  the  peaces  for  rtntimg  a 
young  woman  to  he  publickly  whipt  as  a  disorderly  permm^  wntk^ 
out  any  view,  information,  or  proof  exhibiled  against  her. 


[As in  pr.  191  to  thef.)  And  that  he  the  said  A.  & 
being  such  justice  as  aforesaid,  and  being  a  person  of  a 
wicked  and  malicious  mind  and  disposition,  and  ha^ng 
no  re^rd  to  justice,  nor  to*  the  duty  of  his  said  ofltoe  ai 
such  justice  of  the  peace,  but  unlawfully,  wickedly,  and 
maliciously  devising  and  intending  to  discredit,  disgrace, 
aggrieve,  and  oppress  one  M.  M.  of  the  parish  of  C  in 
the  said  county  of  S.  single  woman,  and  to  expose  the 
said  M.  M.  to  ignominy,  shame,  scandal,  and  disgrace, 
did,  on  the  said  '  '  day  of  •  ,  in  the  year  afine- 

said,  with  force  and  arms,  at  the  parish  aforesaid,  id  the 
county  aforesaid,  unjustly,  unlawfully,  wickedly,  and 
maliciously,  and  without  any  reasonable  of  probable 
trause  whatsoever,  under  mere  colour  and  pretence  of  his 
said  office  as  such  justice  as  aforesaid,  caofie  and  ptocore 
the  said  M.  M.  (being  a  young  woman  about  the  age  of 
fifteen  years,  and  being  a  per^n  of  good  name,  ftme,  cre- 
dit, and  reputation,  and  in  the  peace  of  God  and  oar  said 
lord  the  kin^,)  to  be  taken  into  custody,  inlprisoned,  and 
stripped  quite  naked  down  to  her  waist,  and  to  be  un- 
lawfully, publicktyi  cruelly,  and  severely  whipped  and 
lashed  upon  her  naked  back  with  divers  whips  and  conb 
by  bne  J.  R.  then  being  the  comrnod  beadle  of  the  parish 
aforesaid,  at  a  certain  common  whipping  post,  then 
erected  and  being  in  the  common  mareet  pbce  of  the 
town  of  B.  in  the  parish  and  county  aforesaid,  in  the 
presence  and  view  ot  a  great  number  of  people  then  and 
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there  assembled  and  gathered  together  as  a  loose,  idle, 
and  disorderly  person,  (the  said  — -^  day  of  ■  ■  ■  ■  in 
the  year  aforesaid,  being  a  public  market  day  in  the  said 
town  of  B.);  by  means  of  which  said  whipping  and  lash- 
ing, the  back  and  shoulders  of  the  said  M.  M.  were 
freatly  cut,  bruised,  and  wounded,  miA  the  said  M.  M. 
y  means  of  the  premifses  becartte  sick,  weak,  and  -  dis^ 
tempered,  and  lost  a  great  quantify  of  blood,  which  is- 
saea  and  flowed  from  tl)e  said  cuts  and  wounds ;  whereas, 
in  truth  and  in  fact,  neither  the  said  A.  B.  nor  any  Othef 
justice  of  the  peace  of  our  said  lord  the  king,  in  and  for 
the  said  county  of  S.  or  elsewhere,  bad  th6n  and  fhetd 
any  knowledge  by  his  or  their  own  riew,  or  had  then  and 
there  received  or  taken  ahy  ii^fcA-n^atioii,  examrmrtfon,  ot 
other  evidenoe  upon  oath  whatso^er,  that  the  said  M.  M, 
was,  or  bad  been,  a  loos^,  idte,  or  disorderly  persoiV  i 
and  whereas  in  troth  and  fact,  the^  said  M.  M.  nevefr 
was  a  loose,  idle,  or  disorderly  person;  to  the  great  da- 
mage, scandal^  and  discredit  Of  the  said  M.  M.  [Conchi- 
sion  as  in  the  last  pr.  from  the*.)  {^nd  count.)  And 
the  said  attorney  of  our  said  lord  the  king,  who  prose* 
tutes  as  aforesaid,  further  gives  the  court  here  to  under- 
stand and  be  informed,  that  the  said  A.  B^  being  such  jus* 
tice  as  aforesaid,  unlawfully,  wickedly,  and  maliciously 
devising  and  intending  to  injure  and  prejudice  the 
said  M.  M.  as  illfdresard,  afterwards,  to  wit,  on  the  said 
fc"-  ■  '  day  of  "  ■»'«■,  in  the  year  aforesaid,  with 
f^tte  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  untlawfullv,  wickedly,  and  maliciously,  ancil 
without  any  reasonable  or  lawful  cause  whatsoever,  ia 
md  upon  the  said  M;  M.  did  make  ^o  assault,  and  her 
the  said  M.  M.  then  and  there  unlawfully  (and  without 
any  view  by  him  the  said  A.  B..  or  ^ny  other  justice  as- 
Signed  to  keep  the  peace  of  our  said  lord  the  kine  in 
this  realm,  had,  or  any  lefral  information  exhibited  or 
made  to  him  the  Said  A.  B.  by  any  person  whatsoever, 
of  any  ofTence  having  been  committed  by  the  said  M.  M.j 
did  beat,  bruise,  wound,  whip,  and  ill-treat,  so  that  her 
life  was  greatly  despaired  of.  (Conclusion  asthpr.37»] 
{3rd  county  alleging  an  assault  by  A.  B.  being  such  juS' 
Hce.    4ik  count, fur  a  e^mnnon  assault^  as  in  pr.  38.) 
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194.     Indictment  for  refusing  to  tpotdk  tMi  ike  constabU  wkm 

duly  summoned. 

That  A.  B.  late  ot^,  &c«  yeoman,  on  &c.  and  long  be* 
fore,  was  an  inhabitant  in  the  parish  aforesaid,  in  the 
county  aforesaid,  and  that  the  said  A.  B.  then  and  there 
was  duly  summoned  and  required  to  watch  in  the  night  of 
the  same  day  with  C.  D.  then  being  one  of  the  constables 
of  the  same  parish,  in  the  county  aforesaid :  nevertheless, 
the  said  A.  d.  wholly  neglecting  his  duty  in  that  behalf, 
then,  to  wit,  in  the  night  of  the  same  day,  or  in  any  part 
of  the  same  night,  did  not  watch  with  the  aaid  consta- 
ble, in  the  parish  aforesaid,  in  the  county  aforesaid,  bat 
to  do  his  duty  in  that  behalf  then  and  there  totally  did 
neglect,  and  wilfully,  obstinately,  and.  contemptuously, 
then  and  there  did  make  default,  in  contempt  of  our  said 
lord  the  king  and  hia  laws,  and  against  the  peace,  &c. 

195.  Indictment  for  a  contempt  by  the  headborough  in  rtfitamg 
to  convey  a  person  to  prison^  upon  a  commitment  6y  ajuaties  y 
peace. 

That  on,  &c.  at  the  parish  of.  Sec  one  £.  F.  wis 
brought  by  ohe  A.  B.  then  being  one  of  the  headborougfas 
of  the  same  parish,  before  6.  H.  esq.  thea  and  yet  being  one 
of  the  justices  of  our  said  lord  the  king,  assigned  to  keep 
the  peace  of  our  said  lord  the  king,  in  and  for  the  county 
aforesaid,  and  also  to  hear  and  determine  divers  feloQiei» 
trespasses,  and  other  misdeeds  committed  in  the  ssae 
county ;  and  that  the  said  £.  F.  then  and  there  was  charg- 
ed, upon  the  oath  of  one  t.  K.  before  the  said  justice;,  widi 
having  violently  assaulted  her,  in  breach  of  the  peace ;  and 
that  the  said  £.  F.  was  then  and  there  examined  before  the 
said  G.  H.  the  justice  aforesaid,  concerning  the  aaid  of- 
fence, so  as  above  charged  upon  him ;  upon  which,  *od 
for  that  the  said  E.  F.  could  not  then  find  suraties  before 
the  same  justice  for  his  personal  appearance  at  the  then 
next  general  quarter  session  of  the  peace,  to  be  holden 
for  the  county  aforesaid,  to  answer  of  and  concemii^  the 
premises,  he  the  said  G.  H.  being  such  justice  as  afofwaid. 
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at  the  parish  aforesaid,  in  the  county  aforesaid,  in  due 
form  of  law,  did  make  a  certain  warrant  under  his  han4 
and  seal,  bearing  date  on  the  said  ■■■  day  of  — — — , 

in  the  year  aforesaid,  directed,  &c,  [the  terms  of  the  war* 
rant  should  be  accurately  set  owt,)  to  the  keeper  of  — — , 
(the  same  being  a  certain  g-aol  and  prison  of  our  said  lord 
the  king,)  situate  and  being  at,  &c.  commanding  the  said 
keeper  that  he  should  receive  into  his  custody  the  body 
of  the  said  £.  F.  charged  upon  the  oath  of  the  said  L  K^ 
with  the  premises  above  specified,  and  for  want  of  sure- 
ties; and  the  said  justice,  by  bis  warrant  aforesaid,  did 
command  the  said  keeper  the  said  E.  F.  safely  to  keep, 
until  he  the  said  E.  F.  by  due  course  of  law  from  thence 
should  be  discharged;    which  same  warrant  afterwards, 

to  wit,  on  the  said day  of  — — ,  in  the  —— — 

year  aforesaid,  at  the  parish  aforesaid*  in  the  county  afore- 
said, was  delivered  to  the  said  A*  B.  then  being  one  of 
the  headboroughs  of  the  same  parish,  and  then  and  there 
having  the  said  E.  F.  in  his  custody,  for  the  aforesaic) 
cause;  and  the  said  A.  B.  then  and  there  was  required 
and  commanded  by  the  said  G.  H.  the  aforesaid  justice, 
immediately  to  convey  the  said  E.  F.  to  the  said  prison, 
and  to  deliver  ihe  said  E.  F.  to  the  keeper  thereof,  toger 
ther  with  the  aforesaid  wariant.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present.  That 
the  saia  A.  B.  late  of  the  pariah  aforesaid,  in  the  county 
aforesaid,  yeomau,  aftervirarfls,  to  wit,  on  the  said 
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day  of  ■"■  "  ■  ,  in  the  yelir  aforesaid,  then  as  aforesaid  be^^ 
ing  one)  of  the  headboroughs  of  the  same  parish^  find  then 
having  the  said  £•  F.  in  his  custody  for  the  cause  afore* 
saidp.  at  the  parish  aforesaid,  in  the  county  aforesaid,  un- 
lawfully and  contemptuously  did  neglect  and  refuse  to 
convey  the  said  £•  F.  to  the  said  i'  t  i  i  ,  being  such  gac4 
and  prison  as  aforesaid,  together  with  the  said  warrant, 
as  he  the  said  A.  B.  by'virtue  of  his  .said  office,  accord- 
ing to  law,  should  and  ought  to  have  done,*  to  the  great 
hinderauce  of  justice,  and  against  the  peaee,  &c. 


196.  Indkimeni  ftrr  a  contempt  hy  a  high  eonstahUt  in  cUsofwying 

an  order  of  sessions. 

Xhat  at  the  general  quarter  sessiqn  of  the  peace  of  our 
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lord  the  king,  holden  at  C.  in  and  for  the  county  of 
p.  to  wit/  on,  &c«  before  L,  M,  N,  &c.  esquires,  and 
others  their  fellows,*  Justices  of  oursaid  lord  the  king, 
assigned  to  keep  the  peace  of  our  said  lord  the  king  in  ami 
for  the  county  aforesaid,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors  com* 
raitted  within  the  same  county,* •  it  was  ordered,  by  the 
same  justices  and  court  there,  asfolloweth,  to  wit,  it  is 
ordered  by  this  court, "  that,  (^e^  out  the  order  arcuratelff^] 
as  by  the  said  order  of  court  more  fully  appears ;  of  wbicb 
said  order  the  said  A.  B.  the  high  constable  {or  one  of  the 
high  constables,  according  to  the  fact,)  in  the  aforesaid 
order  named«  afterwards,  to  wit,  on,  &c.  at,  &c«  bad  no* 
tice  (a) :  nevertheless,  the  said  A.  B.  late  of,  &c.  gent,  go 
the  said— day  of  — ,  in  the  year  aforesaid,  (then  being 
high  constable  of         ,  as  in  the  said  order  above  naeo* 
tionedy)  on,  &c.  at,  &c.  unlawfully  and  contemptuously 
did  neglect  and  refuse  to,  (negativing  the  performanet  of 
the  order^)  as  by  the  said  order  he  the  said  A.  B*  was  le- 
ouired  to  do,  in  contempt,  &c.  to  the  great  hindieianceand 
obstruction  of  justice,  and  against  the  peace,  &c. 

197.  Indiatmimt  aaainH  a  oonttabU  for  not  appomtmg  ang  waidt^ 
andalmmimg  hmndf  from  watching. 

That  A.  B.  l^te  of,  &c  on,  &c.  yeoman,  and  long  before, 
was,  and  still  is,  one  of  the  constables  \b)  of  Ito  parish 
aforesaid,  in  the  county  aibrosaid ;  and  that  the  aforesaid 
/L,  B.  by  reason  of  bis  oflSce  aforesaid,  ought  to  appoiat 
sufficient  watch  to  be  kept  through  the  whole  night  b^ 
men,  being  inhabitants  of  the  same  parish;  in  convenient 
ipiaces  within  the  parish  aforesaid,  for  the  preaervetioD  of 
(be  peace  of  our  aaid  4ord  the  king,  and  for  the  apprr* 
bending  of  matebcton  and  suspicious  pereons :  neverthe- 
less, the  said  A.  B.  so  being  such  constable,  and  nq;iect- 
iqg  his  duty  in  this  behalf,  in  the  night  of  the  afotatid 
— — —  day  of  »',  in  the  year  aforesaid,  or  in  any 

part  of  the  said  nieht,  at  the  parish  aforesaid,  in  thie 
county  aforesaid,  did  not  appoint  any  watch  to  be  kept 
by  men,  being  inhabitants  olf  the  same  parish,  within  the 
parish  aforesaid :  but  then  and  there,  the  whole  night 

(a)  See  p.  ]S3«  (^)  See  p.  152. 
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afbresaidy  from  his  said  office  voluntarily  and  obstinately 
did  absent  himself,  and  contemptuously  did  make  default 
therein,  in  contempt  of  our  said  lord  the  king  and  his 
laws,  and  against  the  peace,  &c. 

*  ■ 

198.  Indictment  agamH  a  constable  for  nfudng  to  cuiist  another 
in  securing  a  person  m  cuMtody  fir  a  breach  of  tke  peace^  ui 
contempt  of  a  justice^s  orcfer. 

That  on,  &c,  at,  &c.  divers  disorderly  persons,  to  the 
number  of  twenty  and  more,  to  the  jurors  aforesaid  as 
yet  unknown,  then  and  there  did  unlawfully,  riotously, 
and  routously  assemble  and  meet  together  to  disturb  th^ 
peace  of  our  said  lord  the  king;  and  being  then  and  there 
so  unlawfully,  riotously,  and  routously  assembled  and 
met  together,  did  commit  divers  outrages,  to  the  great 
terror  of  all  the  liege  subjects  of  our  said  lord  the  King^ 
as  well  inhabiting  and  residing  as  passing  and  repassing 
there,  and  against  the  peace  of  our  said  lord  the  king,  his 
crowQ  and  dignity ;  and  that  J.  H.  then  being  one  6f  the 
constables  of  the  said  parish,  did  then  and  there,  appre- 
bend  and  take,  and  cause  to  be  apprehended  and  taked, 
the  bodv  of  one  D.  S,  late  of  U.  in  the  county  aforeaaid, 
nailor,  pejng  one  of  the  principal  persons. so  as  aforesaid 
finlawfully,  riotously,  and  rootuualy  asaambied  and  ga-* 
ib^red  together,  to  disturb  the  peace'  of  our  said  lord  the 
icing  as  aforesaid,  and  Ihis  said  D.  S.  is  the  custody  of  him 
ibe  said  J.  0.  for  the  cause  aforesaid,  then  and  there  had; 
find  that  afterwards,  tb  wit,  on,  &a  at,  &c.  he  the  said 
i.  H.  tbe  constable  aforesaid,  by  the  order  and  dhrectron 
of  K.  M.  esquire,  then  and  yet  being  one  of  the  justices^ 
{fls  in  ,pr.  190  frpm  *  to  *\)  did,  in  bis  proper  person^ 
f^pply  to  T«  L.  then  of  the  said  parish  of  A.  in  the  county 
afor^aid,  blapksmith,  jami  then  being  (c)  also  one  of  the 
constables  of  the  said  parisbyiMid.l^jr.such  order  and  direc^ 
tion  betheiaid  J,  H  .did,^.inbis|ii2uesty*sname,  then  and 
there  charge  and  require  the.«a«l'T.L«  forthwith  to  go  along 
with  him  the  said  J.  H.  to  aid  and  assist  him  in  the  pre- 
servation of  the  peace  of  our  said  lord  the  king,  and  for 
the  better  securing  of  the  said>  D.  §.•  so  as  aforesaid  in  cus- 
tody for  the  cause  aforesaid,  in  order  to  his  being  brought 
to  justice,  and  dealt  with  according  to  law  for  the  same; 

(c)  See  p,  152. 
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yet  rhe  said  T.  L.  m>  as  aforesaid  being  one  of  the 
stables  of  tbe  said  parish  as  aforesaid^  well  knowing  (tf> 
the  premises,  but  not  regarding  tbe  duty  of  bis  said  rH5oe, 
afterwards,  to  wit,  on  tbe  same  day  and  year  aforesaid,  at 
tbe  parish  aforesaid,  in  tbe  county  aforesaid,  unlawfully, 
obstinately,  and  contemptuously,  did  neglect  and  refuse 
to  aid  and  assist  the  said  J.  H.  for  tbe  purpose  and  on  tbe 
occasion  aforesaid,  in  tbe  manner  be  tbe  said  1\  L«  was 
charged  and  requested  to  do  as  aforesaid,  or  in  any  other 
manner  whatsoever,  contrary  to  his  duty  in  that  behalf, 
[conclusion  a$  in  pr^  189.) 


199.  AgainM  a  oofijfa5l0  for  negieettng  to  nturn 

at  tke  amzei. 

That  A.  B.  late  of,  &c.  carpenter,  on,  &c.  at,  kc  and 
long  before  was  constable  of  tne  township  of  R.  aforesaid, 
yet  tbe  said  A.  B«  not  regarding  the  duty  of  his  said  oflke, 
cm  tbe  same  day  and  aforesaid,  at  S.  in  tbe  said  countv  of 
S.  unlawfully  and  contemptuously  did  neglect  and  r^oae 
to  make  and  return  to  the  Honorable  H.  B.  esquire,  one 
of  the  justices  of  our  said  lord  the  king  of  his  Court  of 
Common  Pleas  at  Westminster,  and  W.  N.  esquire,  oae 
other  of  tbe  justices  of  our  said  lord  the  king  of  tbe  same 
court,  and  cabers  their  fellows,  justices  of  our  said  lord 
tbe  king  of  oyer  and  terminer,  at  the  assizes  and  general 
session  of  oyer  and  terminerof  our  said  lord  the  king,  thea 
and  there  bohlen  before  the  said  justices  for  the  said 
county,  (by  virtue  of  his  majesty's  letters  patent  to  theai 
for  that  purpose  directed,)  an  account  in  writing  erf*  what 
trespasses,  nuisances,  and  other  offences  against  the  king*t 
peace  were  committed,  and  of  all  other  artidea  and  things 
by  him  preaentable  as  such  constaUe  as  aforesaid,  and 
which  return  be  tbe  said  A.  B.  was,  by  virtue  of  his  oiBes 
aforesaid,  and  by  the  lawsand  customs  of  this  realm,  bouad 
to  have  made  to  the  said  justices  at  tbe  assizes  and  general 
session  of  oyer  and  terminer  aforesaid.    {Conctmion  mm  uk 
jjkr.  189.) 

(d)  See  p,  152. 
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2O0.  Indiclmtnt  agaimi  an  (weneer  of  Hit  poWf  for  njusmg  U> 
pay  to  a  pauper  a  weekly  sum  of  maneyt  contrary  to  an  order 
of  two  justices  (e). 

West  Riding  of  Yorkshire,  to  wit.    That  S.  F.  of  the 
township  of  C.  in  the  west  riding  of  the  county  of  York, 
spinster,  before  the  makrog  of  the  order  of  justices  herein- 
after mentioned,  to  wit,  on,  &c.  at,  &c.  aforesaid,  was 
delivered  of  a  female  bastard  child,  which  said  bastard 
child,  at  the  time  of  the  making  of  the  order,  and  also  at 
the  time  of  the  contempt  and  disobedience  herein-after 
mentioned,  was,  and  yet  is,  living,  to  wit,  at  the  town- 
ship of  C.  aforesaid.  And  the  jurors  aforesaid,  upon  their 
oatn  aforesaid,  do  further  present,  that  the  said  S.  F.  bav« 
ing  such  bastard  child  as  aforesaid,  she  the  said  S.  F.  on 
the  same  day  and  year  aforesaid,  at  C.  aforesaid,  became 
and  was  very  poor  and  impotent,  and  not  able  to  provide 
for  herself  and  her  said  bastard  child;  and  the  said  S.F. 
so  being  very  poor  and  impotent,  and  not  able  to  provide 
for  herself  and  her  said  bastard  child  as  aforesaid,  she  the 
said  S.  F.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  the  township  of  C.  aforesaid,  applied  to  the 
then  overseers  of  the  poor  of  and  for  the  township  of  C. 
aforesaid  for  relief  in  the  premises ;  and  that  the  then  over- 
seers of  the  said  poor,  and  each  and  every  one  of  them, 
then  and  afterwards,  did  wliolly  neglect  and  refuse  to 
relieve  the  said  8.  F.  so  being  very  poor  and  impotrat  as 
aforesaid,  to  wit  at  the  township  of  C.  aforesaid.  And  the 
jurors  aforesaid,   upon  their  oath  aforesaid,  do  further 
present,  I'hat  the  said  S.  F.  so  being  very  poor  and  im- 
potent, and  unable  to  provide  for  herself  and  her  said 
bastard  child,  after  such  n^lect  and  refusal  as  aforesaid, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  the  town- 
ship of  C.  aforesaid,  appeared  before  H,  W.  clerk,  and 
W,  W.  esquire,  then  being  two  of  the  justices  of  our 
said  lord  the  king,  assigned  to  keep  his  peace  in  and  for 
the  riding  aforesaid,  in  the  said  county  of  York,  and  also 
to  hear  and  determine  divers  felonies,   trespasses,  and 
other  misdemeanors  within  the  said  riding,  in  the  county 
aforesaid,  committed :  and  then  and  there,  before  the  said 
H.  W.  and  W.  W,  being  such  justices  as  aforesaid,  took 

(e)  M.  V.  Fearnley,  1  T.  R.  316,    See  R.  v.  Pierce,  3  M.  &  S, 
62,  Append* 
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her  corporal  oath,  and  did  depose,  that  she  the  said  &F« 
was  very  poor  and  impotent,  and  unable  to  iDaintain  her- 
self and  her  said  child ;  and  that  she  the  said  S.  F.  had 
then  lately  applied  for  relief  to  the  then  overseers  of  the 
poor  of  the  said  township,  and  was  by  them  the  said  oyer- 
seers  refused  to  be  relieved  on  that  occasion.    And  the 
Jurors  aforesaid,   upon  their  oath  aforesaid,  do  further 
present,  that  the  said  H.  W.  and  W.  W.  being  such  jus- 
tices as  aforesaid,  did  thereupon  ailterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  the  township  of  C 
aforesaid,  duly  summon  the  said  overseers  to  appear  be- 
ifore  them,  the  said  H.  W-  and  W.  W.  being  such  justices 
as  aforesaid,  ^nd  shew  cause  why  relief  should  not  be 
given  to  the  said  S.  F.  in  the  premises;  and  that  the  said 
then  overseers,  having  been  so  summoned  as  aforesaid, 
did,  before  the  said  H.  W.and  W.  W.  being  such  justices 
as  aforesaid,  refuse  to  relieve  the  said  S.  F,  on  that  occa- 
sion, and  did  not  shew  to  the  said  justices  any  sufficient 
cause  why  relief  should  not  be  granted  to  the  said  S.  F.; 
and  that  the  said  H.  W.  and  W.  W.  being  such  justices 
as  aforesaid,  did  thereupon,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid^  at  the  township  of  C.  afore- 
si^id,  make  their  certain  order  in  writing,  signed  with  the 
proper  hands  and  sealed  with  the  seals  of  them  the  said 
JEI.  W.  and  W.  W.  so  being  such  justices  as  aforesaid; 
whereby^  after  recitin|;  that  the  said  S.  F.  made  oath 
unto  them  the  said  H.  W.  and  W.  W.  two  of  his  ma- 
jesty's justices  of  the  peace  for  the  said  riding,   that 
she  the  said  S.  F«  was  very  poor  and  impotent,  aad 
tidt  able  to  provide  for  herself  and   her  bastard  child; 
0rid  that  she  the  said  S.  F.  had  then  lately  applied  for 
belief  to  the  overseers  of  the  poor  of  the  said  township, 
Tind  l^ad  beeii  by  them  refused  to  be  relieved ;  and  after 
Veciting  also,  that  the  overseers  of  the  poor  of  the  said 
township  had  been  duly  summoned  to  shew  cause  why 
relief  should  not  be  given  to  the  said  S.  F.  but  had  refus^ 
to  relieve  her  with  sufficient  relief,  and  had  not  shewn  ^ojr 
sufficient  cause  why  relief  should  not  be  granted  to  bei, 
tliey  the  said  H.  w .  and  W.  W.  did  thereby  «  order  the 
ibeh  churchwardens  and  oyerseers  of  the  poor  of  the  said 
township^  or  Some  or  one  of  them,  to  pay  unto  the  sail) 
^.  F.  the  sum  of  one  shilling  and  sixpence  weekly,  and 
every  week^  for  and  towards  the  support  and  maiptenaDce 
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of  her  and  her  iaid  bastard  child,  until  such  time  as  thej 
should  be  otherwise  ordered,  according  to  law,  to  forbear 
the  9aid  allowance."  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present.  That  one  h  F.  late  of  the 
township  of  C.  aforesaid,  in  the  said  west  riding  of  York- 
ahire,  clothier,  on,  &c.  and  long  before,  and  afterwards, 
was  one  of  the  overseers  of  the  poor  of  and  for  the  township 
of  C  aforesaid^  having  duly  accepted  the  said  office,  lx> 
wit,  at  the  township  of  C.  aforesaid ;  and  that  it  wastfaea 
and  there  the  pioper  office  and  du^  of  the  said  J.  F.  ae 
Bttch  overseer  as  aforesaid,  well  and  faithfully  to  execute 
and  obey  the  said  order  of  the  said  H.  W,  and  W.  W.  so 
made  as  aforesaid,  according  to  the  exigency  thereof.  And 
the  jurors  aforesaid,  upon  tneir  oath  aforesaid,  do  further 
present.  That  the  said  order  of  the  said  H.  W«  and  W, 
w.  so  made  as  aforesaid,  afterwards,  to  wit,  on  the  s^me 
day  and  year  aforesaid,  at  the  township  of  C.  aforesaid, 
in  the  riding  aforesaid,  was  duly  shewn  and  delivered  to 
the  said  J.  F.  so  beins;  such  overseer  as  aforesaid,  to  be  by 
him  well  a^  faithfully  executed  ^nd  obeyed  in  all  U^inss, 
according  to  the  exigency  thereof,  apd  Jeu^qording  to  $e 
said  office  and  duty  of  the  s^id  J.  F.  as  auch  oversf^r  a9 
aforesaid  (/).^  And  the  jurors  aforesaid,,  upon  their  <Mith 
aforesaid,  do  further  present,  t'hat  the  said  J.  F.  so  belw 
such  overseer  as  aforesaid*  aj3d  90  having  seen  and  rjeceived 
the  said  order  as  aforesaid,  aflterw;^d8>  to  )vit,  on  jthe  said 
— - —  day  of  .  ,  in  the  year  aforesaid,  and  co^nti* 

nually  from  thenceforth,  for  and  during  dl  such  time  as 
the  said  J.  F.  continued  in  the  said  office  of  overseer  of 
the  poor  of  the  town  of  C.  aforesaid,  unlawfully,  wilfully, 
obstinately,  and  contemptuously,  did  neglect  and  refuse 


(/)  It  was  objected,  on  de- 
murrer, that  a  demand  should 
have  been  alleged^  but  on  this 
point  the  court  gave  no  opi- 
nion. The  objection  would 
be  cibnated,  by  alleging  at 
the  *,  that  the  said  J.  F.  so 
being  such  overtesr,  as  afore«> 
said,  and  so  having  received 
the  said  order  as  aforesaid, 
on  the  day  and  year  aforesMd, 
and  on  divers  other  days  and 
times,   between  that  day  and 


the  taking  of  the  inquisition, 
and  whilst  he  continued  to  be 
such  overseer,  was  requested 
by  the  said  S.  F.  to  pay  her  the 
said  sum  of  one  shilling  and 
sixpence,  to  wit,  at,  &c. 

It  was  also  objected,  that 
the  sum  was  not  payable  till 
the  end  of  the  week^  but  the 
eouit  were  of  opinion^  that  \\ 
was  payable  at  .the  beginning 
of  the  week.  I  T.  R.  316. 
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and  hath  wholly  hitherto  neglected  and  refused  to  pay 
unto  her  the  said  S.  F.  the  sum  of  one  Bhilling  and  six* 
pence,  or  any  part  thereof,  weekly,  and  every  week,  for 
and  towards  the  support  and  maintenance  of  her  the  said 
8.  F.  and  her  said  bsstard  child,  as  by  the  said  order  be 
the  said  J.  F.  as  such  overseer  as  aforesaid,  was  required 
to  do ;  and  the  same,  and  every  part  thereof,  is  still  wholly 
due  and  unpaid  to  the  said  S.  F. ;  and  although  be  tfaie 
said  J.  F.  hath  not,  at  any  time  whatsoever,  hitherto  been 
otherwise  ordered,  according  to  law,  to  forbear  the  said 
allowance,  contrary  to  the  said  office  and  duty  of  bim  the 
said  J.  F.  to  the  damage  of  her  the  said  S.  F.  and  against 
the  peace,  &c. 

201.  Agahut  tioo  eoUecton  of  taxes  for  bxtorTINO  [g]  mamef 

under  colour  of  tneir  office, 

Borovgh  of  Leeds^  in  the  county  of  York,  to  wit  (A),  That 
L  A.  of  Leeds,  in  the  borough  aforesaid,  linen  draper, 
and  W.  B.  late  of  Leeds  aforesaid,  in  the  borough  afore* 
said,  grocer,  there  being  collectors  of  several  sums  as- 
sessed upon  the  inhabitants  of  a  certain  liberty,  called 
Leeds  upper  division,  within  the  borough  aforesaid  men- 
tioned and  expressed,  in  a  certain  assessment  no^de  and 
confirmed,  in  pursuance  of  a  certain  act  of  parliament 
made  in  the  first  year  of  the  reign  of  our  said  lady,  the 
now  queen  of  England,  &c.  entitled,  *'  An  Act  for  grant* 

(g)  It  is  said  that  eitortion.         And  by  the  stat.  3  Edw.  K 

in  a  large  sense,  includes  every  c.  26.  (which  is  only  in  affins- 

oppression    under    colour    of  ance  of  the  common  law,)  no 

right ;    but   that,  in  a   strict  sheriff,  nor  other  the  king's  o^ 

sense,  it  signifies  the  taking  of  ficer,  shall  tike  any  revwd  to 

money  by  anv  officer,  by  co*  do  his  office,  but  shall  be  paid 

lour  of  bis  office,  either  where  of  that  which  they  take  of  the 

none  at  all  is  due,  or  not  so  king ;  and  he  that  so  doth  shsU 

much  is  due,  or  where  it  is  not  yield  twice  as  much,  and  shall 

yet  due.    1  Haw.  170.  be  punished  at  the  ldi^*s  plea- 

And  it  has  been  resolved,  that  sure.  See  the  slat.  3  fi.  1.  c.  37. 

a  promise  to  pay  them  money  s.  30.  and  2  Ld.  Ray.  1265. 

for  the  doing  of  a  thing  which  See  the  Appendix. 
the  kw  will  not  suffer  them  to         [h]  IL  v.  Atkuuou  tmi 

take  any  thing  for,  is  mejcely  tber,  3  Ld.  JUymond,  61. 
void.  I  Uavr.  171. 
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ing  an  Aid  to  her  Majelity  br  diveirs  Subsidies  and  a 
Land-tax/*  the  said  L  A.  and  W.  B.  on.  &c.  in  the  bo« 
roujch  aforesaid,  by  colour  of  the  office  aforesaid,  un- 
lawfully, extorsively,  and  deceitfully,  and  of  their  own 
wrong,  exacted,  receivedi  and  had,  of  one  T.  C.  then 
of  Leeds  aforesaid,  in  the  borough  aforesaid,  (being 
not  assessed  at  all  bv  virtue  of  the  act  of  parliament 
aforesaid,)  the  sumof  four  shillings  (/),  and  that  the  said 
L  A.  and  W.  B.  the  same  sum  of  four  shillings,  so 
as  aforesaid,  of  the  said  T.  C.  unlawfully,  extorsively,  and 
deceitfully  exacted,  received,  and  had,  and  to  the  proper 
use  of  them  the  said  I.  A.  and  W.B.  then  and  there  un« 
lawfully,  injuriously,  and  deceitfully  converted,  to  the 
great  damage  of  him  the  said  T.  C.  and  against  the  peace. 
&c.  (/)• 

202.  Indictment  aaaintt  a  eomtahU/or  extorting  monetf  of  a  p0f^ 
fOfi  apprehentUa  hy  him  on  a  bench  warrantt  to  let  her  go 
without  carrying  her  before  anyjtutke  of  the  peace. 

{k)  That  A.  F.  late  of,  &c.  yeoman,  on,  kc  at^  &c« 
then  being  one  of  the  constables  of  the  same  parish, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  did  take 
and  arrest  one  N.  L.  spinster,  by  colour  of  a  certain  war* 
rant,  commonly  called  a  bench  warrant,  which  be  the 
said  A.  B.  theo  and  there  had,  to  apprehend  the  said  N.  L^ 
to  answer  to  a  certain  trespass  ana  assault,  whereof  the 
said  N.  then  stood  indicted,  as  the  said  A.  B.  then  and 
there  alleged  and  pretended,  and  the  said  A.  B.  her  the 
said  N.  then  and  tnere  had  in  his  custody;  and  that  the 
said  A.  B.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid^ 
unlawfully,  corruptly,  deceitfully,  and  extorsively,  for  the 
sake  of  gain,  and  contrary  to  the  duty  of  his  office,  did 

(t)  Qu*  whether  it  would  not  (h)  An  indictment  for  extortion 

be  safer  to  aver,  "  under  pre-  may  be  laid  in  any  county,  31 

fence  that  he  the  said  T^  C.  Eliz.  c.  5.     See  2  Ins.  210. 

had  been  assessed  under  the  Com.  Dig.  £]tt.  C.  The  indict- 


aet,  and  was  then  and  there     meat  may  be  joint,  Str.  73* 
liable*  by  virtue  of  such  assess-     Ld.  Ray.  1248. 
meat,  to  pay  to  them  the  said 

sum.*' 
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extort,  receive,  and  take  of  and  from  the  aekl  N*.  the  saih 
ef  five  shillings,  of  lawful  money  of  Great  Britaid,  for  dts* 
charging  the  said  N«  out  of  the  custody  of  him  the  said 
A.  B.  without  conveying  her  before  any  justice  of  the 
peace  for  the  said  county,  to  answer  to  the  said  trespass 
and  assault,  whereof  she  was  supposed  to  stand  indicted  as 
aforesaid,  to  the  great  damage,  &c.  and  against  the  peace, 

&C. 

203.  Indiclmeht  againsi  a  tipstaff  of  the  Court  of  King's  Bndi 

for  extortion* 

That  A.  L.  late  of,  &c.  gentleman,  on,  &c.  at,  &c.  un- 
lawfully,  unjustly,  and  extorsively,  did  exact  and  receive 
of  and  from  one  R.  H.  two  pieces  of  gold  coin,  of  the 
proper  coin  of  this  kingdom,  called  guineas,  of  the  value 
of  tbr^y-two  shillings,  under  coioni'  and  preteiibe  of  be- 
iqg  tipstaff  to  the  Right  Honourable  W.  Earl  of  M.  then 
chief  justice  of  our  said  lord  the  king,  assigned  to  hold 

Eleas  iu  the  court  of  our  lord  the  king,  before  the  kiag 
imself,  under  colour  tind  pretence  of  a  fee  due  to 
him  the  said  A.  for  not  carrying  the  said  R.  H.  to  prison, 
Itfter  he  had  taken  and  arrested  him  the  said  R.  H.  by  tir* 
tiie  of  a  warrant  under  the  hand  and  seat  of  the  said  W. 
Earl  of  M.  chief  justice  aforesaid,  issued  forth  against 
the  said  R.  H.  to  answer  to  an  indictment  before  then 
found  against  the  said  R.  H.  at  the  general  quarter  sessioii 
if  the  peace  held  for  the  county  aforesaid,  for  an  aasaalt 
tipon  A.  A.  as  the  said  A.  L.  then  and  there  alleged  to 
thd  said  R.  H.  whereas  in  truth  and  in  fact  no  such  fee 
Was  then  due  to  the  said  A.  L.  in  that  behalf,  to  the  great 
damage  of  the  said  R.  H.  and  against  the  peace,  kc 

204.  Indictment  against  the  servant  of  a  derk  of  a  marhd  fir 

extortion,  * 

That  E.  R.  late  of,  &c,  yeoman,  on,  &c.  at,  &c.  under 
colour  of  being  servant  and  agent  to  T*  R.  and  C.  R 
esquires,  clerk  of  the  market  of  the  household  of  oar 
said  lord  the  king,  unlawfully,  unjustly,  and  extofsively. 
did  demand,  receive,  and  have,  of  one  W.  C.  the  lura  or 
fourteen  pence,  of  lawful  money  of  Great  Britain,  for  Ind 
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as  a  fee  for  exauuoing,  marking,  aod  sealing  of  fiveqaiut 
pots  made  of  pewter»  seven  pint  pots  made  of  pewteri 
and  two  half-pint  pots  made  of  pewter;  whereas,  in  truth 
and  in  fact»  there  was  then  no  such  fee  due  to  the  said 
T.  R.  and  C.  P.  the  said  clerk  of  the  market  of  the  hoaiie4 
hold  of  our  said  lord  the  king,  in  that  behalf,  to  the  great 
damage  and  oppression  gf  the  said  W.  C.  and  against  the 
peace,  &c. 


205.  Indictment  against  a  coroner  for  extortion  (/)• 

That  W.  N.  late  of  the  parish  of  S,  in  the  county  of 
Gloucester,  gent  (the  said  parish  of  S.  being  the  usual 


(/)  By8tat.3Edw.  1.  c.  10. 
no  coroner  shall  take  any  thing 
to  do  his  office,  upon  pain  of 
great  forfeiture  to  the  king. 

But  by  Stat.  3  H.  7.  c.  1. 
upon  an  inouisition  taken  up- 
on view  of  the  body  murdered, 
he  shall  have  thirteen  shillings 
and  foar«pence  of  the  roods  of 
the  murderer,  and  if  he  hath 
nothing,  of  the  amerciaments 
of  the  township  for  the  escape 
of  the  murderer. 

And  by  stat.  1  Hen.  8.  c.  7. 
s.  1.  the  coroner  shall  have  no- 
thing where  the  inquisition  is 
taken  upon  view  of  one  slain 
by  nusadventure.  Penalty  fdr- 
ty  shillings. 

Justices  of  assise,  and  jus- 
tices of  the  peace  within  the 
county  where  any  such  default 
of  the  coroner  lie,  have  power 
and  authority  to  inauire  there-* 
of,  and  determine  tne  same  as 
well  by  examination  as  present- 
ment.    1  Hen.  8.  c.  7.  s.  2. 

But  by  Stat.  25  Geo.  2.  c. 
29.  s.  1*  the  fees  are  now  set- 
tled, that  the  coroner  be  paid 
twenty  shillings,  and  also  nme- 


pence  for  every  mile  he  is 
oblieed  to  travel  from  his  usu- 
al place  of  abode,  to  be  paid 
out  of  the  county  rates. 

And  by  s.  4.  of  the  same  sta- 
tute, it  IS  enacted,  that  no  co- 
roner to  whom  any  benefit  is 
eiven  by  that  act  shall,  by  co- 
lour of  his  office,  or  upon  any 
pretext  whatsoever,  take  for  his 
office  doing,  in  case  of  the 
death  of  any  person,  any  fee  or 
reward,  other  than  the  said  ^, 
of  thirteen  shillings  and  four- 
pence«  limited  as  is  aforesaid 
W  the  said  act  made  in  the 
third  year  of  the  reign  of  king 
Henry  the  Seventh,  and  other 
than  the  recompense  limited 
and  appointed  by  this  statute, 
upon  pain  of  being  deemed 
guilty  of  extortion. 

By  s.  6.  a  coroner,  convicted 
of  extortion,  or  wilful  neglect 
of  his  duty,  or  misdemeanor  in 
office,  may  be  removed  from 
office  by  judgment  of  the  court 
in  which  he  is  convicted,  un- 
less such  office  be  annutd,  or 
annexed  to  some  other  office. 
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place  of  abode  of  him  the  said  W.  N.)  on,  &c.  ibeD  be« 
iDg  one  of  the  coroners  of  our  said  lord  the  king  for  th€ 
county  of  Gloucester,  at*  &c.  by  colour  of  his  said  office, 
'  unlawfully  and  unjustly  did  demand,  extort,  receive,  and 
take  of  and  from  one  R.  S.  the  sum  of  fifty  shillinga,  of 
lawful  money  of  Great  Britain,  for  and  as  his  fee  for  ex- 
ecuting and  doing  of  bis  ofliice  aforesaid,  to  wit,  upon  the 
view  of  the  body  of  one  J.  C.  late  of  Stow  in  the  WoM| 
in  the  said  county  of  Gloucester,  glazier,  who  at  the  pa- 
rish  of  S.  aforesaid,  in  the  county  aforesaid,  on  the  day 
and  year  above  mentioned,  was  slain  by  misadventuie, 
and  there  lay  dead  in  contempt  of  our  said  lord  the  kiof? 
and  his  laws,  to  the  great  damage  of  the  said  R.  S.  a^inrt 
the  form  of  the  statutes,  &c.  in  such  case  made  and  pro* 
.  vided,  and  against  the  peace,  &c. 


206*  Against  a  heddhotoughfof  extoriicn. 

l^hat  A.  B.  late  of,  &c.  yeoman,  on,  &c.  with  force  aud 
itrms,  at,  &c«  then  being  one  of  the  head  boroughs  of  the 
same  parish,  by  colour  of  his  said  office,  unlawfully,  an- 
justly,  and  extorsively  did  exact,  extort,  receive,  and 
have  of  and  from  one  E.  F.  the  sum  of  five  shillings,  of 
lawful  money,  as  and  for  a  pretended  fee  of  him  the  said 
A.  B.  for  taking  and  arresting  the  said  E.  F.  by  virtue  of 
a  warrant  of  B.  H.  esquire,  (one  of  the  justices  of  our  said 
lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord 
the  king  in  and  for  the  said  county,  and  also  to  hear  and 
determine  divers  felonies,  trespasses,  and  other  misdemea- 
nors, committed  in  the  same  county),  directed  to,  &c.  {m 
in  the  warrant,)  and  for  the  obtaining  and  dischaigiog  of 
the  same  warrant,  as  the  said  A*  B.  did  then  allqpe; 
whereas,  in  truth  and  in  fact,  no  fee  whatever  was  tOBQ 
due  to  the  said  A.  B.  from  the  said  £.  F  in  that  bebalf« 
to  the  great  damage  of  the  said  E*  F.  and  against  the 
peace,  &c. 

207.  Against  a  gaoUrfof  Portion  in  office  {m)s 
That  A*  B.  hite  of,  &c.  and  continually  afterwaidsb 

(m)  R.  V.  Bronghton,  Trem.  P.  C.  Ill, 
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-until  the  day  of  exhibiting  this  information  [or  uhti^the 
<tey  of  the  taking  this  inquisition  if  by  indictment,)  waft  ' 
and  yet  is  keeper  of  the  prison  of  our  said  lord  the  king, 
<»f  '        I '     ,  at»  &e.  in  the  county  of  ■  f    ■,  and  the 

oiBce  of  keeper  bf  the  said,  prison,  at  the  parish  afore^ 
said,  ill  the  county  aforedatd,  during  the  whole  of  the 
time  aforesaid,  tobk  upon  himself,  exercised,  aiid  had» 
and  still  undertakes,  exercised,  and  has ;  yet  the  said  A.  B. 
not  regarding  the  duty  of  the  said  office,  but  abusitig  the 
trust  in  him  reposed,  and  contriving  and  intending  the 
Jie^  subjects  of  our  said  lord  the  king,  fdr  his  private 
gain,  to  oppress,  impoverish,  add  greatly  harrass,  and  the 
due  execution  of  justice,  as  much  as  in  him  lay,  to  retard 
and  obstruct,  on^  &c.  (n)  at,  &c.  under  colour  of  his  office, 
as  keeper  of  the  said  gbdl,  unlawfully,  unjustly,  and  extor- 
aively,  did  exact,  obtain,  and  have,  and  into  his  hands  and 
custody  receive  from  one  E.  O.  the  sum  of  Ss.  4d.  for 
charging  one  A.  H.  esquire,  then  a  prisoner  in  the  said  pri-» 
son,  and  in  the  custody  of  him  the  said  A.  B.  with  an  ac^ 
tion  for  2001.  prosecutai  at  the  suit  of  him  the  said  £•  O  (o) ; 
and  that  he  the  said  A.  B.  on,  &c.  at,  &c.*  under  colour 
of  bia  office,  as  keeper  of .  the  said  gaol,  unlawfully,  un*^ 
Justly,  and  extorsively,  did  exact,  receive,  and  have,  and 
into  his  hands  and  possession  obtain,  fh>m  one  H.  M* 
two  pieces  of  gold,  commonly  called  guineas,  each  piec^ 
thereof  being  lawful  money,  Ike.  and  of  the  value,  &c.^* 
for  ease  and  favour  to  and  for  relieving  and  releasing  one 
B«  O.  from  his  irons,  he  the  said  B.  D.  then  and  there  be* 
ing  a  prisoner  in  the  said  gaol,  and  in  the  custody  of  the 
said  A.  B.  detained  for  a  felony  and  murder  berore  then 
by  the  said  B.  D.  supposed  to  have  been  committed; 
and  that  the  said  A.  B.  on,  &c.  at,  &c.  (as  before,  from^ 
tQ  **,)  for  the  discharging  of  the  said  P.  P.  from  the  said 
prison,  out  of  the  custody  of  the  said  A.  B*  although,  in 
truth  and  in  fact,  no  such  sum  was  due  to  the  said  A.  B. 
upon  such  discharge;  and  wh^eas  also  one  J*  T.  and 
!1\  K»  on,  &c.  at^  &c.  in  the  night  of  the  said  day,  had 

(n)  In  the  original  this  and  more  technical  to  allege  a  day 

several  other  offences  are  laid  certain, 
to  have  been oommitted  inthe         (o)  As  to  the  necessHyfor 

ilt^efval  between  the  day  fint  alleging  that  nptbiog  was^ue^ 

named  and  the  day  of  exhibit-  see  p.  152. 
ing  )Lhe  information,  but  it  is 


Jtieef  tal^en  and  tppidimded  by  one  T.  H.  Ifaen 
ble  of  tl)^  99id  last-ment^iBed  parisbi  then  and  there  hen 
ing  uppfi  his  watch,  a^  malefactorp,  night  waikei%  and 
suf picioiu  persons,  and  hy  the  said  copslable  bad  bees 
there  takeo  aod  conveyed  to  the  said  prison,  and  conw 
mitted  asuJi  4^1ivQrcd  into  the  custody  of  the  said  A.  & 
hy  him  in  the  same  prison  to  be  speiy  kep^  iiftlil  tba 
aaid  persona  so  taken  and  eommitted,  at  a  oMveniMl 
tiojie  the  next  ^ay,  cgyuid  be  taken  before  some  justice, 
aasignicd  to  kfep  the  poape  pf  our  said  lord  the  kimg, 
within  ihe  oounty  afofesaMi  to  b^  examined  and  dealt 
with  according  to  law ;  and  that  he  (he  said  A*  B.  then 
and  th^se  bad  a^  d^tajnied  tbe  said  J«  T«  and  T.  K«  in 
th^  sf(.id  prison,  in  his  custody,  and  then  and  there  linr 
dertook  to  keep  them  hii  manner  and  £pr  the  end  afbie? 

Saida  yet  the  said  A.  B,  al^wards^  and  before  the  said 
» T.  and  T,  K.  had  been  or  could  have  been  brought 
before  any  justice,  to  wit,  os^^  ^q.  at,  A^cvohintanly  and 
unlawfully,  and  without  any  lc(gal  warrant  or  auUiority^ 
discharged  and  dismissed  thie  sai4  i*  T.  and  T.  K.  out  of 
tuui  custody,  by  means  whereof  the  said  malefactors  et? 
caped  without  punish nfient,  contra^  to  his  duty  in  the 
execution  of  the  said  ojSiae,  to  the  great  scandal;  disgno^ 
apd  obstruction  of  justice,  to  the  grsat  dapiage^  grievance, 
oppression,  and  ruin  ot  many  of  the  sntgecta  of  our  said 
k>rd  the  king,  and  against  the  peaos^^^Ci 


206.  Ordir(ff$e09mijmrihBdifokargtf^a€hrkQftk9pBo^ 

Whereas,  by  a  compbint  and  charge  in  writing  at  this 
S^OBa,  held  the  said  -»*«^  day  of  ■■m  ■  "i,  prefened  and 
exhibited  to.  this  court  against  R.  B.  of  Appleby,  in  tbt 
Qoupty  of  W.  gentleman,  clerk  of  tfie  peace  for  the  ssid 
CQupty,  wh%  the  ■■»  ■.  lii  day  of  «  ■  ■  '■  last  past,  sod 
duiiiqg  the  whole  last  general  quaiSer  se8sk>na  of  tbe 
peace  beld  for  this  county,  did  claim  and  exercise  tbe 
said,  Qffiiee  of  ch^rk  of  tbje  peace  for  tbia  oounty,  the 
said  R.  B.  was  chatgjsd^  with  divera  misdemeanour  by 
l^nv  amaaitted  in  tiie  executaoa  of  tha  aaid  eSos  oC 
9leik«C  the  peane  for  tliMi.coiiBtf ,  i^iE«  that  he  theisid 

(p)  See  1  Will,  k  M.  sess.  1.  c.  21.  R.  r.  Barnes,  U.  Ray.  12ffi. 


R.  B.  the  said  — —  day  of  — — —  last,  did,  under  colour 
of  his  said  office^  extorsively  exact  and  teceite  from  one 
prisoner  L.  and  compel  him  to  pay  to  the  said  R.  B.  the 
sum  of  eight  shillings  and  six-pence,  for  a  subpoena 
to  summon  four  witnesses  to  give  evidence  for  him 
at  the  general  quoSrter  seteions  of  the  peace,  to  he  holden 
on^  ^c.  til  and  for  the  said  county,  which  subpoena  con- 
tained but  twelve  lined,  and  for  which  no  other  or  greats 
sum  than  ■  »  shillings  was  due  to  the  said  12.  B.;  and 
that  the  said  R.  B.  also  did,  at  the  said  general  quarter 
sessiodS  held  for  this  county,  under  colour  of  his  said  of^ 
fice^  extorsiveiy  exact  and  reeeite  of  one  I.  S.  of  Woodsidd, 
a  poor  laboarer,  and  force  him  to  pay  to  httn  the  said 
R.  B.  the  81MB  of  nine  shillings  more  than  his  just  fees* 
/or,  4r^. ;  and  also,  that  the  said  R.  B.  had  committed 
divers  other  exactions  and  extortions,  particularly  roen»- 
tioned  in  the  said  charge  in  writing ;  and  now  at  this  ge<- 
neral  qoarter  sessions  held  by  adjournment,  on  the  said 

day  of  ,  Upon  due  examination,  in  opeA 

court  of  the  said  matters  alleged  against  the  said  R*  B. 
who  by  order  of  this  court  hath  been  duly  summoned  t6 
answer  the  same,  and  did  attend  in  persK>n,  and  had  par« 
ticular  notice  of  each  charge  against  him,  and  made  de^ 
fence  by  his  counsel  thereunto,  and  upon  full  proof  of 
the  premises  made,  in  open  court,  it  doth  appear  to  this 
court  that  the  said  R.  B.  hatti  misdemeanea  himself  in 
his  said  office  of  clerk  of  the  peace  of  this  county,  and 
in  execution  thereof,  by  exacting  and  extorting,  by  colour 
of  his  said  office,  from  the  said  prisoner  L.  on  the  said 
-^ —  day  of  -  ■■■  last  past,  the  sum  of  eight  shillings  and 
sixpence  for  tlie  said  subpoena  to  summon  the  said  four 
witnesses,  which  is  three  shillings  and  sixpence  more  than 
the  accustomed  fee  of  right  due  for  the  same,  and  by  cfx* 
acting  and  extorting,  by  colour  of  his  said  office,  at  the 
last  general  quarter  sessions,  frdm  the  said  I.  S.  nin^ 
shillings  more  than  his  just  fees,  aiid  thereupon  this  court 
doth  openly  in  court  discharge  and  remove  the  said  R.  B« 
from  the^office  of  clerk  of  the  peaoe  of  this  county  of  W. 
and  be  is  thereby,  by  this  court,  discharged  from  the  same 
accordingly  (9.}. 

(af)  The  defehdhht  objiecterf  of  the' order  wa3  nothing  more 

to  tni»  otder,  after  it  had  h/ken  than  an  inference  Arbm  the  facts, 

nsiliov^d  into  the  Court  of  K.  and  of  itself  vras  too  geneTaf 

Bi,  that  the  introdiictoVy  part  and  uncertain  to  support  the 
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209.  Indictment  agatnst  a  eottmer  for  rfftuing  to  take  an  tpqvi' 

sUion  (r). 

'  That  on,  &c.  at;  &c  one  C.  D*  at  L.  in  tlie  conoty  of 
L*  was  drowned  and  suffocated -in  a  certain  pond,  and  of 
that  drowning  and  suflbcating  she  the  said  C.  D.  then  and 
ihere  instantly  died;  and  that  the  body  of  the  said  C.  D. 
at  L.  aforesaid,  in  fhe  county  aforesaid^  lay  dead,  fif 
■which'  one  A.  B.  late  of  G.  in  the  county  aforesaid,  getr* 
.tleman,  afterwards,  to  wit,  on  the  said  ■  day  of 


in  the  year  aforesaid,  then  beingone  of  the  co- 
jroners  of  our  said  lord  the  king  for  the  county  aforesaid, 
at  G.  aforesaid,  had  notice :  nevertheless,  the  said  A.  B^ 
iiot  regarding  the  duty  of  his  office  in  that  behalf,  after- 
wards, to  wit,  on,  &a  at,  &*c.  to  execute  his  office  of  and 
concerning  the  premises,  and  to  take  inquisition  of  our 
said  lord  the  king,  according  to  the  laws  and  customs  of 
this  realm,  concerning  the  death  of  the  said  C.  D.  unlaw- 
fully, obstinately,  and  contemptuously,  did  n^lectand  re- 
fuse ;  and  that  the  said  A.  B.  no  inquisition  in  that  be* 
half  hath  as  yet  taken,  against  the  peace,  &c. 


order ;  and  that  the  statement 
of  facts  was  insufficient,  be- 
cause those  allegations  'were 
wanting,  which  have  been  above 
suppliM  in  italics.  C.  J.  Holt 
and  Mr.  J.  Powell  held,  that 
the  Older  was  vicious ;  Powys. 
and  Gould,  justices,  that  it  was 
sufficient.  The  court,  being 
thus  divided,  agreed,  that  the 
pase  should  be  argued  before 
all  the  judges  in  England,  and 
that  judgment  should  be  given 
according  to  the  majority  of 
opinions.  In  the  result,  four 
of  the  judges  were  of  opinion, 
that  the  order  was  gooa,  and 
?ight  were  of  opinioxvthat  it 
should  be  quashed,  and  it  was 

7' juaahed  accordingly.  Ld.  Ray. 
265. 


(r)  By  Stat.  8  Hen.  1.  c.  7. 
s.  2.  justices  of  assize  and  of 
the  peace  within  the  county, 
have  power  and  authority  to 
inquire  of  and  determine  upon 
the  defanhs  of  coroners,  hj 
examination  and  preseotmesb 
See  25  Geo.  2.  c.  29. 

By  Stat.  3  Edw.  1.  c.  9.  corn- 
nets  concealing  felonies  or  not 
doing  their  duty,  through  &- 
vour  to  the  misdoers,  shall  be 
imprisoned  a  year,  and  fined 
at  the  king^s  pleasure. 

And  by  stat.  3  Hen.  7.  c  1. 
if  any  coroner  be  remiss,  and 
make  not  inquisitions  upon 
the  view  of  tne  body  dad, 
^d  certify  the  same  to  die 
goal-delivery,  he  shaU  foifeitto 
the  king  an  hundred  shillisgs* 
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210*  For  reusing  to  take  the  office  of  overseer  after  a  due  dectiom 

That  A.  B.  late  of  the  parish  of  C.  on,  &c.  and  long  be« 
fore,  was,  and  still  is  a  substantial  housekeeper,  re- 
siding within  the  parish  aforesaid,  in  the  county  afore-> 
said,  and  a  proper  and  able  person  to  serve  the  office  of  an 
overseer  of  the  poor  of  the  said  parish;  and  that  the  said 
A,  B.  on,  &a  at,  &c«  by  warrant  under  the  hands  and  seals 
of———-,  clerk,  and  ,  clerk,  two  of  the  {s) 

justices  of  our  said  lord  the  king,  assigned  to  keep  bis 
peace  in  and  for  the  county  of  D.  (one  of  them,  to  wit, 
the  said  ■  then  being  of  the  quorum,)  was  law- 

fully nominated  and  appointed  one  of  the  overseers  of  the 
poor  of  the  said  parish  for  one  year  (I)  then  next  ensuing, 
pr  until  another  overseer  should  be  appointed  in  his 
stead,  whereof  the  said  J.  H.  afterwards,  to  wit,  on,  &c. 
at,  &c.  had  due  notice;  nevertheless  the  said  J.  H.  not 
rc^rding  his  duty  in  that  behalf,  but  contriving  and  in- 
teadinff,  as  much  as  in  him  lay,  to  render  the  said  war* 
rant  of  appointment  of  no  effect,  from  the  said  ■  '  i 
day  of  >  in  the  year  aforesaid,  and  continually 

afterwards,  until  the  day  of  the  taking  of  this  inquisition, 
at,  &c.  unlawfully,  wilfully,  obstinately,  and  contemptu- 
ously did  neglect  and  refuse  to  take  upon  himself  and  exe- 
ecute  the  said  office  of  overseer  of  the  poor  of  the  said 
^rish.     (Conclusion  as  inpr,  $11.) 


211.  Indictment  against  a  person  for  refusing  to  take  tlw  office  of 

chief  constabie  (u), 

[Commencement  as  in  pr.  196,  to  the  **•]  One  A.  B.  late 


{s]  In  all  indictments  for 
refusing  to  take  an  office,  it  is 
essentid  to  shew  that  tlie  de- 
fendant was  ander  a  legal  obii" 
gaiion  to  undertake  it,  by 
seating  forth  how  he  was  elected. 
Seep.  161,2. 

(r)  By  this  the  court  will 
intend  the  overseer's  year.  See 
R.  V.  Barder,  4  T.  R.  778. 


(tt)  Every  justice  of  the 
peace  may  cause  two  consta- 
oles  to  be  chosen  in  each  hun- 
dred ;  and  this  seems  to  be 
meant  of  the  high  constables  of 
hundreds,  and  to  include  the 
swearing  of  them.  Dalt  c.  28* 
The  usual  manner  is,  that 
these  high  constables  of  hun«» 
dreds  be  chosen  either  at  the 


^Q  prik:sdent$. — IndictmenU. 

of  the  parish  of  >  »        ,  in  the  said  county  of 

^  ,  yeoman^  then  and  lon^  before  being 

inhabitant  and  residing  in  the  parish  aforesaid,  within  the 
hundred  of  L.  in  the  said  county,  and  a  proper  person  to 
•xeoute  the  office  of  chief  constable  within  the  said  hon- 
dred,  .at  the  same  session  by  the  justices  above  named, 
in  due  manner  was  elected  to  be  one  of  the  chief  coo-* 
stables  of  the  hundred  aforesaid,  in  the  room  and  stead  of 
one  M.  N.  whereof  the  said  A.  B.  afterwards,  to  wit,  on, 
&C.  at,  &c.  had  notice :  nevertheless,  the  said  A.  B.  not 
regarding  bis  duty  in  that  behalf,  but  contriving  and  in- 
tending, as  much  as  in  him  lay,  to  prevent  and  hinder 
the  due  execution  of  justice,  from  the  said  — -^—  day  of 

,  in  the  year  aforesaid,  until  the  dav  of  the 

taking  of  this  inquisition,  at  the  parish  aforesaid,  within 
the  hundred  aforesaid,  in  the  county  aforesaid,  unlawfully, 
wilfully,  obstinately,  and  oontemptuoasly,  did  refuse  to 
take  upon  himself  and  execute  the  said  office  of  chief 
constanle  within  the  hundred  aforesaid,  contrary  to  his 
duty  in  that  behalf,  in  manifest  contempt  and  delay  of 
justice,  and  against  the  pepoe  of  our  said  l<ml  the  king; 
bis  crown  and  dignity. 

J}12.  IikdU^tiMnt  agamsi  a  perion  far  wfitrinq  to  take  fie  oM 
of  conatob/e  of  a  numor,   to  wwik  offU^t  m  had  detn  dtk^ 
.  ikcifii  at  a  iiouH4Mt  (c). 

'  That  at  a  court^Ieet  of  ■  ■  ■,  lord  of  the  manor  of  ?•  "* 
the  county  of  W.  held  in  and  for  the  said  manor  of  B.  on, 
&c.  before  R.  S.  gentleman,  then  being  steward  of  the  said 
court  of  the  said  ^  .  .,  lord  of  the  said  manor,  J.  I>.  hte 
of  the  parish  of  D.  within  the  n>anor  aforesaid,  in  the 
county  aforesaid,  brazier,  according  to  the  custom  of  the 
^lid  manor,  was  duly  nominated  and  elected  by  J.  R.  &c 
[the  names  of  the  jurors)  the  jury  then  and  there  duly 
sworn  at  the  said  court-leet,  as  well  for  our  said  Igrd  the 
king  as  f6r  the  said  lord  of  the  said  manor,  accordii^  to 

• 

quarter'  sessions  of  the  p^ace,  ther  at  the  seasions,  or  by  w- 

ot,  if  out  of  the  sessions,  then  rant  from  the  sessions ;  which 

by  thci  greater,  number  of  the  couise  hath  been  allowed  sod 

jqstices  of  the  peace  of  that  di*  commended  by  the  jud^  of 

vision  where  tney  dwell :  and  assise.    Ibid. 
likiQwisathat  they  be  sworn,  ei«- 

(s)  See  p.  16h 
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the  custom  of  the  said  manor,  one  of  the  eoDStables  of  tbe 
^id  manor  of  B.  for  tbe  year  then  next  ensuing,  (be  the 
^id  J.  D.  then  being  an  inhabitant  and  reaiant  of  fudd 
within  the  said  manor,  and  a  fit  person  to  be  so  uomi* 
nated  and  elected,  and  a  person  liable  to  be  nominated 
^nd  elected  to  the  said  office  ;)*  and  that  afterwards,  to 
t^it,  on  the  same  day  and  year  aforesaid,  at  tbe  parish 
stforesaid,  in  the  manor  and  county  aforesaid,  the  said  J, 
p.  had  notice  from  the  said  R«  S.  so  bein^  steward  as 
aforesaid,  of  such  bis  nomination  and  election  as  afore* 
^id ;  and  that  afterwards,  to  wit,  on,  &c.  at,  4cc«  in  the 
manor  and  county  aforesaid,  the  said  R.  S«  then  being 
such  steward  as  aforesaid,  did  certify  under  bis  b^ad 
and  seal  to  6.  P.  esquire,  then  being  one  of  the  justices^ 
{as  in  pr.  196,  from  ♦  to  •*,)  that  the  said  J,  D.  had,  ac- 
cording to  the  custom  of  the  said  manor,  been  appointed, 
at  a  court-ieet  held  in  and  for  the  said  manor  of  B.  6n  the 
said       ■  ■       day  of  ,  in  the  year  atforeeaid,  con- 

stable of  the  said  manor  of  B.  whereupon  the  said  6.  P. 
the  justice  aforesaid,  afterwards,  to  wit,  on,  &c.  at^  &c. 
did  make  and  isane  a  certain  summons  under  his  hand 
and  seal^  directed  to  the  constable  and  headborough  of 
B*  aforesaid  for  that  time  being,  thereby  requiring  them, 
and  each  of  them,  forthwith  to  summon  the  said  J.  D.  to 
appear  before  him  the  said  O.  f.  being  such  justice  as 
aforesaid,  at  tbe  bouse  of  J.  C.  in  B.  aforesaid,  on,  &c. 
by  three  of  tbe  ckx;k  in  the  afternoon  of  the  tome  day, 
to  take  the  oath  of  office  of  congtable  for  the  said  manor 
of  B.  so  being  nominated  and  elected  for  and  to  that 
pffice  as  aforesaid.  And  tbe  jnrors  aforesaid  now  ber^ 
sworui  upon  their  oath  aforesaid,  do*  further  present. 
That  the  said  J.  D.   afterwarda,   to  wit,  on  tne  said 

— — —  day  of '^  ^  in  the  * ^*-—  year  afcre- 

aaidt  at  the  pariah  aforesaiid,  in  tbe  manor  and  county 
af^^resaid,  was  duly  summcxied  by  R.  B.  then  being  con- 
stable of  the  manor  of  B.  aforesaid,  to  appear  before  tb6 
9aid  G*  P.  being  s«cb  justice  as  afofesaia,  at  the  house 
of  tbe  said  J.  C.  in  B.  aforesaid,  on,  &c.  by  three  of  the 
clock  tn .  the  afternoon  of  that  day,  to  take  the  Oath  of 
office  aforesaid,  accordinj^  to  the  tenor  of  th^  &(aid  sutn- 
mons ;  and  that  although  the  said  J.  D.  personally  ap- 
peared before  the  said  G.  P.  on  the  day  ana  at  the  place 
in  that  behalf  aforesaid,  according  to  the  summons  afore- 
said, and  was  then  and  there  required  by  the  said  6.  P.  to 


fake  the  said  oath  of  office  of  constable  of  and  Tor  the  saidl 
manor  of  B.  according  to  the  nomination  4ind  election 
aforesaid ;  yet  the  said  J.  p.  then  and  there,  to  wit,  qd» 
\siate  the  refusal  as  in  pr.  910.)  [Second  county  alleging 
the  election,  as  before,  to  the^];  and  that  afterwards  to 
wit,  on  the  same  day  and  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  manor  and  county  aforesaid,  the  said 
J.  D.  then  being  personally  present  in  the  said  last-noen* 
tioned  rourt,  was  required  by  the  said  R.  S.  then  being 
steward  as  aforesaid,  then  and  there  to  be  sworn  into  and 
take  upon  himself  the  said  oQice  of  constable,  in  and  for 
the  said  manor,  according  to  such  his  nomination  and 
election  as  last  aforesaid ;  yet  the  said  J.  Q.  th^n  find  (here 
(neglect  and  refusal  as  before.\ 

213.  Indidment  agaitut  a  person  for  rtfus^g  to  Uihe  the  oalk  of 
.   ifinsuJbie  of  the  vHird  of  Farringdon  Within,  after  Mny  elected 
at  a  qowri  of  wardmote  (y.) 

That  F.  M..late  of,  &c.  merchant,  on,  &c.  and  long  be- 
fore, and  continually  from  thence  until  the  day  of  the 
taking  of  this  inquisition,  was  an  inhabitant  and  restant 
paying  scot  and  bearing  lot  within  the  said  pariah  of  CC. 
^1  the  ward  of  Farringdon  Within,  in  London  aforesaid, 
and  a  fit  and  proper  person  to  execute  the  office  of  con- 
stable within  the  said  ward ;  and  that  within  the  same 
ward  there  is,  aqd  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary  hath  been,  a  certain  court  of  oar 
lord  the  now  king  and  his  predecessors,  kings  and  queens 
of  England,  calM  the  waramote,  held  and  to  be  held  in 
eveiy  year  upon  the  feast-day  of  Saint  I'honnas  the 
apostle,  (unless  the  sam^  feast  should  happen  to  be  oo  a 
Sunday,  and  in  such  case  then  upon  the  day  next  folfew* 
ing  such  Sunday,)  before  the  alderman  of  the  ward  afoie* 
said  for  the  time  being,  or  his  deputy,  in  which  said  cooit 
of  wardmote,  according  to  the  custom  within  the  aid 
ward  used  and  approv^  of,  during  the  time  last  aim* 
•said,  to  wit,  in  tne  parish  and  ward  aforesaid,  all  the 
fiien  inhabiting  and  resiant,  paying  scot  and  bearing  fcH 
within  the  ward  aforesaid,  for  the  time  being,  have  been 
4iscd  and  accustomed,  and  ought  and  were  bound,  by  reasoii 

(y)  Sec  p- 161. 
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t>f  tlielr  residence,  to  appear  in  the  said  court  and  do  thcif 
suit  there;  and  in  the  said  court  of  wardmote,  according 
to  the  custom  of  the  said  ward,  the  said  men  inhabiting 
and  resiant,  paying  scot  and  bearing  lot  within  the  same 
ward  for  the  time  being,  were,  during  the  whole  time 
aforesaid,  used  and  accustomed,  and  ought,  to  appoint 
and  choose  yearly  divers  persons  then  inhabiting  and  resi^ 
ant,  and  paying  scot'  and  bearing  lot  within  the  ward 
aforesaid,  constables,  to  and  for  the  said  ward,  for  the 
preserving  of  the  peace  of  our  said  lord  the  king  and  for  the 
apprehending  of  rogues,  vagabonds,  and  other  suspicrouis 
persons  within  the  ward  aforesaid,  for  the  puolic  good; 
which  said  persons,  so  as  aforesaid  appointed  and  chosen^ 
were  used  and  accustomed,  and  ought,  to  hold  the  same 
office  for  the  year  then  next 'ensuing,  and  until  other 
persons  should  be  elected  into  the  said  office ;  and  also 
were  used  and  accustomed,  and  ought,  on  the  Monday 
next  after  the  feast  of  the  Epiphany  next  after  their  said 
election,  to  appear  at  the  Guilahall  of  the  said  city  of  h* 
(2)  *'in  the  court  then  and  there  held  before  the  mayor 
and  aldermen  of  the  same  city  for  the  time  being,  for  all 
the  time  aforesaid,  and  take  their  corporal  oaths  before 
such  mavor  and  aldermen  for  the  due  execution  of  the 
said  office  of  constable.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  I'hat,  accoraing 
to  the  custom  of  the  ward  aforesaid,  a  court  of  ward  mote  ^ 
was  holden  for  the  said  ward  of  Farringdon  Within,  to' 
wit,  in  the  said  parish  of  C.  C.  in  the  said  ward,  on,  &c. 
at,  &c.  before  J.  P.  then  being  the  lawful  deputy  of  W.  B.  ' 
esquire,  then  and  now  being  one  of  the  aldermen  of  the 
said  city,  and  then  and  yet  alderman  of  the  said  ward ; 
and  that  the  said  court  of  wardmote  was  in  due  manner 
continued,  by  several  adjournments,  until  the  ■  ■  day 
of  ■  ,  in  the  '  year  aforesaid ;  and  that  at  the 
same  court  of  wardmote,  being  duly  holden  by  adjourn* 
ment  on  the  said  ■  »  da^  of  ,  in  the  *— — 

year  aforesaid,  within  the  said  parish  of  €•  C.  in  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  before  the 
said  J.  P.  the  deputy  aforesaid,  the  said  F.  M.  was  law- 
fully and  in  due  manner,  by  the  then  inhabitants  and 
resiants  paying  scot  and  bearing  lot  within  the  ward 
aforesaid  accoraing  to  the  custom  of  the  said  ward  and 

(z)  Qu^  Whether  the  situation  r>r  the  Guildhall  should  not  be 

alleged. 
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the  court  of  wardmote  aforesaid,  for  and  duriog  atl  tli» 
said  time  immemorially  used  and  approved  of,  elected 
into  tiie  office  of  one  of  the  coastablei  in  and  for  the  said 
vard  for  one  whole  year  tlien  next  ensuing,  and  until 
another  person  should  be  elected  to  the  said  office,  for 
preserving  the  peace  of  our  said  lord  the  king,  and  for 
the  apprehending  of  rogues,  vagabonds,  and  other  suspi- 
cious persons  within  the  said  ward  for  the  public  good; 
and  that  the  said  F.  M.  afterwards,  to  wit,  oo  the  said 
■■  day  of  '.,  in  the  — ^—  yctr  aforesaid, 

at  London  aforesaid,  in  the  parish  and  ward  aforesaid^ 
had  due  notice  thereof  from  A.  B.  gentleman,  then  being 
vestry  derk  of  the  parish  of  C*  C  and  tbea  and  there  wat 
duly  required  to  appear  amongst  othera  in  the  said  court, 
to  be  bolcien  before  the  then  mayor  and  aMertnen  of  tke 
^id  city  of  L.  at  the  Guildhall  of  the  saoie  city,  on  Moo- 
day  next  afker  the  feast  of  the  Epiphany  the*  next  folknr«^ 
ing,  there  to  take  his  corporal  oath  for  Ib^  due  Qxecutieo 
of  his  said  ofBce,  and  to  execute  his  said  ofiioe;  yot  the 
said  F.  M.  not  regarding  his  duty  ia  this  behalf,  but  ii>- 
tending  and  endeavouring  wholly  to  neglect  and  omit  the 
due  execution  of  his  said  office,  on  the  said  Monday  next 
after  the  feast  of  the  Epiphany,  and  continually  afberwardt 
until  the  day  of  the  takmg  of  this,  inquisition^  (although 
often  duly  requested,  to  wit,  at  Londpn  albreaaid,  id  the 
parish  and  ward  aforesaid,)  hath  altogether  vohnitarily* 
qbstinately.  and  contemptuoualy,  refused  and  denied,  and 
yet  doth  refuse  and  deny,  to  take  his  said  oatii  for  the  do* 
execution  of  his  said  office,  or  to  execute  bis  aaid  office  in 
any  manner  wbatsoet er,  contrary  to  hia  duty  in  that  be- 
half, in  manifest  contempt  of  our  said  lord  the  king  aad 
his  laws,  to  the  great  hindrance  of  justice,  and  against  the 
peace^  &c. 

.  Second  co 9/ »/ -^stating  a  custoia  to  choose  coostaUea 
^'ithin  and  for  the  several  precincts  of  the  said  waid,  sisd 
^ting  the  election  of  the  defendant  to  be  oonstable  ibr  a 
particular  precmct,  and  his  reftiaal  as  before. 

In  the  original  Ind.  €•  C.  A.  66.  ia  another  count*  stat- 
ing the  election  of  the  defeodant  at  a  court  of  wardaiotc^ 
duly  held  according  to  the  custom  of  the  oity» 
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314.  IndictmetU  t^gainst  a  headborouqh  for  not  taking  the  office 

after  a  dvie  election  (a.) 

That  our  said  sovereign  lord  the  king  and  his  predeces- 
sors, from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  had  and  held,  and  h:\ve  been  accus- 
tomed to  have  and  hold,  a  court  of  view  of  frankpledge 
once  in  every  year,  before  the  sheriff  of  the  county  of  IVL 
for  the  time  being,  in  the  torn  of  the  sheriff  of  M.  made 
through  the  hundred  of  O.  in  the  county  of  M.  within  the 
month  after  Easter  in  every  year,  and  at  the  same  court, 
when  holden,  there  now  is  and  from  the  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hath  been  a 
certain  ancient  and  laudable  custom  there  used  and  ap« 
proved  of,  to  wit,  that  certain  inhabitants  and  residents, 
within  the  said  hundred,  were  then  and  there  sworn  to 
charge  and  inquire  of  and  present  those  things  that  be- 
long^ to  them  in  that  court  to  present,  which  said  jurors, 
so  sworn  and  charged,  also  at  that  court  choose  and  pre- 
sent, and  during  all  the  time  aforesaid,  have  chosen  and 
presented,  and  have  been  used  and  accustomed,  and  of 
right  ought  to  choose  and  present,  two  proper  persons  of 
the  inhabitants  and  residents  in  the  said  parish,  within 
the  hundred  aforesaid,  in  the  county  aforesaid,  to  be 
headboroughs  within  and  for  the  said  parish,  for  the 
year  then  ensuing,  and  until  other  inhabitants  and  resi- 
dents of  the  said  parish  should  be  and  are  chosen  and 
Bworn  into  the  said  office,  for  the  preserving  the  peace 
of  our  said  lord  the  king,  and  for  the  apprehending  of 
fogues,  vagabonds,  and  other  suspicious  persons  within 
the  said,  parish,  and  for  the  doing  of  all  other  matters 
relating  to  the  said  office  of  headborough ;  and  that 
during  all  the  time  aforesaid,  there  was  and  yet  is  an 
ancient  custom  used  and  approved  at  the  said  court, 
that  the  said  persons,  so  chosen  and  presented,  should 
have  notice  given  to  them  of  such  their  said  election,  and 
be  summoned  to  appear  in  the  said  court  upon  such  notice 
and  summons,  and  then  and  there  take  their  corporal  oath 
for  the  due  execution  of  their  said  office,  and  to  execute 
the  same;  and  the  iurors  aforesaid,  now  here  sworn  upon 
their  oath  aforesaid,  further  present,  that  at  a  court  of 
view  of  frankpledge  of  our  said  lord  the  king,  holden 

(a)  See  p.  161. 


before  S.  F.  esquire,  and  I.  S.  esquire,  then  and  yet  aheriif 
of  the  county  aforesaid,  in  the  torn  of  the  said  sberiiT. 
through  the  hundred  of  O.  in  the  county  aforesaid,  within 
th<e  month  after  Easter,  in  the  year  of  our  Lord  — — . 
to  wit,  on  -*—- — ,  within  the  hundred  of  O.  aforesaid,  ia 
Ibe  county  aforesaid,  C.  D.,  E.  F.,  &c.  good  and  lawful 
men,  inhabiting  and  residing  within  the  hundred  afore- 
said, were  then  and  there  sworn  and  charged,  accordii^ 
toi  the  cuslom  of  the  said  court,  to  inquire  of  and  preseDt 
tlijose  things  that  belonged  to  tliem  in  that  court  to  pre- 
sent; and  tbe  same  jurors,'  at  the  said  court  sa  sworn  and 
cliarged»  according  to  the  custom  of  the  said  court,  did 
cfioose  and  present  A.  B.  of  the  parish  oF  Sl  G.  the 
Martyr  aforesaid,  in  the  county  aforesaid,  yeoman,  then 
being  one  of  the  inhabitants  and  reaiants  within  the  3aroe 
last-mentioned  parish,  to  be  headborough  within  and  for 
the  said  parish,  and  to  execute  that  office  for  tbe  year 
then  ensuing,  ami  until  another  inhabitant  and  resiant  in 
the  said  parish  last  mentioned  should  be  chosen  and  swoni 
iato  that  office,  in  tbe  place  and  stead  of  the  said  A.  B.  for 
tiie  preserving  of  the  peace  of  our  said  lord  the  king,  and 
for  the  apprehending  of  rogues,  vagabonds,  and  other  sus- 
picious persons,  within  the  said  parish;  and  for  doing  and 
performing  of  all  matters  relating  to  the  said  offire  of 
headborough,.  he  the  said  A.  B.  then  aild  there  and  long 
before  and  ever  since  being  an  inhabitant  and  resiant 
within  the  same  parish,  and  a  fit  and  proper  person  to  ex- 
ecute the  said  otiice  as  aforesaid ;  and  that  hf  the  said 
A^  B.  after  his  being  so  chosen  into  the  said  office^  to  wit, 
on,  &c.  at,  &c.  had  notice  thereof,  and  by  a  certain  sum- 
monfi  in  writings  was  required  personalty  to  be  and  ap* 

pear  in  the  said  court  on  the  said  — — —  day  of » 

w  the  ■— "■—  year  aforesaid,,  and  theu  and  thei»  take  his 
corporal  oath  for  the  due  execution  of  the  said  oi&ce,  and 
to- execute  the  same;  which  summons,  afterwards,  to  wit, 
on  the  same  day  of  ■   ,  in  the  year  aforesaid, 

at  the  parish  aforesaid,  in  the  county  aforesaid,  was  deli- 
vered to  and  left  with  him  the  said  A.  B. :  nevertheless* 
the  said  A.  B.  not  regarding  his  duty  in  this  bt.'balf,  but  in- 
tending and  endeavouring  the  due  execution  of  the  said 
office  totally  to  neglect  and  omit,  after  his  being  so 
ehosen  into  the  said  office,  and  after  such  notice  and  suoir 
nioiiR  ;is  aforrsaW,  to  wit,  on  the  said  day  w 

— — — — ,  iu  the  year  aforesaid,  did  obstinately  refuse  to 
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Appear  ih  the  said  court,  and^to  take  \xpon  hhnfielfllYe 
«aid  office,  and  to  take  the  oath  for  the  execution  thereoi> 
^nA  he  the  said  A.  B.  voluntarily,  unlawfully,  obstinately'^ 
«nd  conteroptuously^  hath  hitherto  refused,  and  ^ilt 
-iloth  refuse  to  be  sworn  into  and  execute  the  same  office, 
to  wit,  at  the  parish  of-       ■  ■>      aforesaid,  in  the  county 


aforesaid,  to  the  great  hindrance  and  delay  of  Justice*  and 
against  tbepeace»  &c« 


215.  Indictment  agnhui  a  gaoler  for  wilfully  perrmttivg  one  an* 
der  aenUnce  of  transportation  for  felony  to  e$cape  [b)* 

That  at  the  general  quarter  session  of  the  peace  holden 
«t  W.  in  and  for  the  county  of  S.  on,  &c.  before  T.  C.  Ac* 
ithe  names  of  the  justices^)  and  others  their  fellows,  jus- 
tices assigned  to  keep  the  peace  of  our  said  lord  the  king 


(b)  This  tv^as  the  form  of 
Indictment  used  in  the  case  of 
R.  V.  Burridge,  3  P.  Wms. 
479.  for' aiding  and  assisting 
ft  felon  under  sentence  of  trans- 
portation to  escape,  the  part 
after  the  *^  havinc^  been  added, 
to  render  it  applicable  to  the 
case  of  a  gaoier?  the  remain- 
der of  the  original  indictment 
is  given  in  the  next  precedent. 
In  the  C.  C.  A.  338.  is  an  in- 
dictment, as  for  a  misdemea- 
nor, against  a  gaoler  for  wiU 
fully  permitting  a  prisoner  to 
escape,  who  was  under  sen* 
tence  of  imprisonment  for  the 
term  of  six  months*  after  a  con- 
viction of  grand  iareiny;  but 
It  seems  that  it  ought  to  have 
been  laid  as  a  felony.  See  Ri  v, 
Burridge^  3  P.  Wms.  479. 

An  officer  who  voluntarily 
suffers  an  escape,  incurs  the 
same  degree  or  guilt,  and  is 
Imble  to  the  same  measure  of 
punishment  with    the    delin- 


quent who  has  escaped,  \rhe« 
ther  it  be  treason,  lelony,  or 
trespass.  1  Hale,  234,  2  Haw. 
c.  19.  s.  22.  And  though  it 
is  essential  to  allege  and  prove, 
that  the  party  was  in  adual 
custody^  and  that  he  was  guilty 
of  a  specific  offence^  it  is  not 
material  at  what  stage  the  es« 
cape  is  suffered,  whether  be- 
tween the  arrest  and  commit* 
ment  of  the  principal,  or  be- 
fore or  after  his  trial,  or  before 
<>r  after  his  attainder.  2  Haw. 
c.  19.  8.  22.  Summ.  114. 
Dy.  99.  3  P.  Wms.  479.  But 
if  the  defendant  has  not  been 
convicted,  it  is  necessary  to. 
allege "  and  prove>  chat  he 
bad  committed  a  specific  fe* 
lony,  2  Haw.  c.  19«  s.  14.. 
Cro.  Elit.  52.  Het.  73.  Summ. 
110.;  though  it  seems  to  be 
otherwise,  when  the  indict- 
ment is  for  a  negligent  escape, 
lb. 


in  and  for  tbe  county  aforesaid,  and  also  to  hear  aal 
cfeteroiine  direra  feloDi68»  tresfyassea,  and  otber  mbde- 


meanora,  oomniitted  in  the  said  county,  f^  the  oath  o( 
{the  grand  jury)  gentlemen,  good  and  hiwfal  men  of  the 
ooanty  aforesaid,  impaneiled^  sworn,  and  chaiged  lo  io* 
quire  for  our  said  lord  the  k^ng,  for  the  body  of  the 
county  aforesaid,  it  was  pmenied  that  W*  P«  late  of,  &c. 
[scttiNg  forth  the  indictment  fhr  grand  larciny.)     And  the 
jurors  aforesaid,  now  sworn  here,  upon  their  oath  afore- 
said, do  further  present,  that  at  the  same  general  quarter 
session  of  the  peace  of  our  said  lord  thb  king,  held  at 
W.  in  and  for  the  said  county  of  S.  u|K>n,  &c.  tbe  afore- 
said W.  P.  was  duly  tried  and  contacted  of  the  felony 
above  mentioned,  cfiarged  upon  him  as  aforesaid;   and 
that  it  was  then  and  there  adjudged  by  the  same  court, 
that  the  said  W.  P.  should  be  transported  for  the  space 
of  seven  years,  according  to  the  form  of  the  statutes,  as 
by  the  record  thereof  and  proceedings  remaining  amoqgst 
the  records  of  the  general  quarter  sessions  of  tbe  peace 
of  the  said  county  of  S.  at  W.  in  the  county  aforesaid, 
more  fully  appears.     And    the   jurors  aforesaid,    now 
sworn  here,  upon  their  said  oath,  further  say,  that  the 
aforesaid  W.  P.  being  so  as  aforesaid  tried  and  convicted 
of  the  said  felony,  was  then  and  there,  to  wit,  at  the  same 
general  quarter  session  of  the  peace  of  oar  said  lord  the 
king,  held  at  W.  in  and  for  tbe  county  aforesaid,  on,  &c. 
committed  by  the  same  court  to  his  miyesty's  gaol  at  I. 
in  the  county  aforesaid,  upon  and  in  execution  of  the  said 
judgment  for  the  felony  atoresaid.*    And  the  jilrors  afore- 
said»  now  sworn  here,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  A.  B.  late  of  C*  in  tbe  county  afore- 
said, yeoman,  then  being  keeper  of  bis  majesty's  g^ol  of 
1.  aforesaid,  in  the  county  -aforesaid,  and  having  the  cus* 
lody  of  the  said  W.  P.  for  tbe  cause  itforeaaid,  .befoie 
then  lately  conunttteri  to  tbe  said  gaoi  for  the  cause  afore^ 
said,  on,  &&  wbU  knowing  that  the  said  W.  P.  then  a 
prisoner  in  the  said  gaol,  and  in  the  custody  of  tbe  ssid 
A.  B.  as  aforesaid,  had  been  convicted  and  committed  to 
the  said  gaol  in  execution  of  and  for  the  felony  aforesaid, 
and  did  then  and  there  remain  so  convicted  and  com- 
mitted upon  and  in  e^^ecution  of  tbe  said  judgment  fo^ 
the  said  felony  as  aforesaid,  afterwards,  to  wit,  on,  kc 
with  force  and  arms,  at,  &c.  did  voluntarily  and  fclom* 
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Msiif  permit  and  suffer  [c)  the  said*  W.  P.  then  md  theit* 
being  in  the  said  gaol,  in  the  custody  of  him  the  said 
A.  B.  and  ao  convicted  and  committed  upon  and  in  exe- 
CQtion  of  the  said  judgment  for  the  said  felony  as  afore-< 
said,  to  escape  and  go  at  large,  whithersoever  he  would, 
eut  of  Che  said  gaol  and  custody ;  whereby  he  the  said 
W.  P.  did  then  and  there  (rf)  escape  from  and  avt  of  the 
said  gaot^  and  go  at  large^  to  wit,  at,  kc.  against  tb<! 
peace,.  &€. 


tl&  A^inSt  a  private  person  for  hreahina  yaol,  and  easisting^ 
fdan  to  escetpe^  who  icof  under  sentence  of  transportaltian  (0). 

[As  iu  the  preceding  pr,  to  the*.)  And  the  jurors  afore* 
said,  now  sworn  liere,  upon  their  said  oath,  further  per- 
sent,  that  T.  B.  late  of  B.  in  the  county  of  S.  tailor,  be<^ 
ing  a  prisoner  in  his  raajesty^s  gaol  at  I.  aforesaid,  in  the 
county  aforesaid,  ^n,  &c.  and  well  knowing  that  the 
aforesaid  W.  P.  then  also  a  prisoner  rn  the  said  gaol,  had 
been  convicted  of,  and  committed  to  the  said  gaol  in  ex« 
«cution  of  and  for  the  felony  aforesaid,  and  did  then  ami 
there  remain  so  convicted  and  committed  upon  and  in  ex-^ 
ecution  of  the  said  judgment  for  the  said  felony  as  afore* 
said,  afierWards;  that,  is  to  say,  ob,  &c:  with  force  and 
arms,  at  I.  aforesaid,  ia  the  county  afoiesaid,  did  wil« 
fully  and  feloniously  rescue  the  said  W.  P.  then  and 
there  beii^  in  the  said  gaol  so  convicted  and  -committed 
upon  and  in  execution  of  the  said  judgment  for  the  said 
felony  as  aforesaid,  from  and  out  of  the  said  gaol,  so  that 
be  the  said  W.  P.  did  make  his  escape  out  of  the  said 
gaol,. and  then  and  there  did  wilfully  and  feloniously  aid 
and  assist  the  said  W.  P.  then  and  there  being  in  thq  said 
gaol  so  oonvicted  and.ix>aHnitted  wpim  and  in  executioa 
of  the  said  judgment  for  the  said  felony  as  aforesaid,  ia 
makiflg  his  escape  out  of  the  said  goal;  and  that  the 
said  W.  P.  by  the  aiil  and  assistance  of  him  the  said 
T.  B.  did  then  and  there  maka  his  escape  from  and  out  of 

{c)  Essentia),  see  2  Haw»  (e)  A  private  person,  who 
c»  19.  s.  14.  having;  an  QS*ender  in  lawful 

(d)  This  is  essential,  see  2  custody  suifers  an  escape,  ih^ 
Haw.  c.  19.  s.  14.  c.  21.  s.  3.  curs  the  same  degree  of  guik 
Keit.  7t.  B^  Escape,  ,52.  with  an  officer,    2  Havr,  c  20. 

s.  1. 
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the  said  gaol,  and  go  at  large,  to  wit,  at  I.  aforesaid,  iii 
tbe  county  aforesaid.  And  the  jurors  aforesaid,  no^ 
sworn  here,  upon  their  said  oath  further  say,  that  the 
9aid  T.  B.  heing  a  prisoner  in  his  majesfy's  said  gaol  ^ 
I,  aforesaid,  in  the  county  aforesaid,  on,  &c.  afterwards^ 
that  is  to  say,  on  the  same  ^'■'-  ■      day  of  ■>  in  the 

^-^-^ —  year  aforesaid,  with  force  and  arms,  at  I.  afore<^ 
said,  in  the  county  aforesaid,  did  wilfully  and  feloDiously 
{/)  break  the  said  gsiol,  and  rescue  the  said  W.  P.  then 
and  there  being  in  the  said  gaol  so  convicted  and  com- 
mitted upon  and  in  execution  of  the  said  judgmeot  for 
the  said  felony  as  aforesaid^  from  and  out  of  the  said 
gaol,  so  that  he  the  said  W.  P.  did  make  his  escape  oat 
of  the  said  gaol,  and  then  and  there  did  wilfully  and  fe- 
louiously  aid  and  assist  the  said  W.  P.  then  and  there  be- 
ing in  the  said  gaol,  so  convicted  and  committed  qpoo 
aiMl  in  execution  of  the  said  judgment  for  the  said  fe 
lonv  as  aforesaid,  in  making  his  escape  out  of  the  said 
gaol;  and  that  the  said  W.  P.  hy  the  aid  and  assistance  of 
him  the  said  T.  B.  did  then  and  there  make  his  escape 
from  and  out  of  the  said  gaol,  and  go  at  large,  to  wit,  at 
h  aforesaid,  in  tbe  county  aforesaid,  against,  the  peaoe» 
&c. 

217^  Indietnunt  at  oommon  law  agamit  a  condahUJhr  ne^i^fi^ 
pigrmittmg  a  tnan  to  escape  that  uhu  cpmrnxtttdfor  a  rape. 

That  on,  &c.  at,  &c.  one  J.  S.  was  brought  by  one  J.  B. 


[f]  At  common  law  it  was 
fblony  to  break  out  of  a  gaol 
or  prison,  whether  the  cause  of 
commitment  was  criminal  or 
civiU  1  Hale,  612.  2  Bac.  Ab. 
>^35.  But  by  the  stat.  1  B.  2. 
St  2.  it  is  enacted,  **  that  none 
from  theocefonb  that  breaketh 
prison  shall  have  judgment  of 
life  or  member  for  breaking 
of  prison  only,  except  the 
cause,  for  which  he  was  taken 
and  imprisoned,  did  require 
such  judgment,  if  he  had  been 
convict  thereon,  according  to 
the  law  and  custom  of  the 
Irealtnj**   and,  iherefoi^e,  it  is 


necessary  in  an  indictment  for 
this  offence,  to  shew  that  the 
p^y  was  in  prison  for  as 
offence  requiring  judgment  of 
life  or  member.  2  Haw.  c  19. 
8.  20.  To  allege  generally, 
ipM  fdamck  fr^pt  primmam, 
»  insufficient,  lb.  see  p.  167« 
8.  Bat  to  break  from  any 
lawful  Qustod]^  is  punishable 
as  an  high  misprision  by  fine 
and  imprisonment,  though 
the  offence,  by  the  inter?entioQ 
of  the  Stat,  does  nc^  amount  to 
felony.  2  Haw.  c.  18.  s.  30. 
The  same  rales  apply  » to  an 
indictment  for  an  escape.    Ih.* 
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then  being  one  of  the  constables  of  the  sanoe  parish,  be- 
fore A.  V.  esq.  then  and  yet  being  (allef^e  thai  he  was  a 
Justice,  as  in  pr.  I96»)  and  the  said  J.  S.  then  and  there  waa 
chiirged  by  one  D.  T.  spinster,  upbn  the  t^th  Of  the  said 
D.  with  having  feloniously  ravished  the  said  D.  lagaitist  her 
will;  and  that  the  said  J.  S,  then  And  there  was  eXlsimined 
before  the  ssAd  A.  C.  the  jlisttice  Aforesaid^  touching  the 
Aforesaid  offence  to  liim  As  above  charged ;  upon  whidh 
the  said  A.  C.  so  being  such  justice  as  aforesaid,  did  then 
and  there  mSike^  certain  warrant  under  his  hand  and  seaU 
In  due  form  of  h^%  bearing  date,  &c.  directed  to  the 
keeper  of,  &t.  ct)knn)anding  him  the  said  keeper,  or  his 
deputy,  that  he  should  receive  into  his  clistody  the  said 
J,  &  brought  before  him,  and  charged  upoti  the  oalh  of  the 
S&id  D.  T,  with  the  premises  above  specified;  and  the  said 
justice  bv  the  aforesaid  warfant  did  command  the  teid 
keeper  o%  &c.  to  safely  keep  him  there  lintil  he  by  due 
course  of  law  should  be  discharged;  'which  same  warrant, 
afterwards,  to  wit,  on,  &c.  at,  &c.  was  deliveried  to  th^ 
said  J.  B.  then  and  there  being  one  bf  the  constables  of  the 
same  parish  as  aforesaid,  and  then  and  there  hhving  the 
said  J.  Si  in  his  custody  for  the  clause  aforesaid  {'g),  and 
the  said  J.  B.  then  and  there  w&s  required  and  commanded 
by  the  said  A«  C.  the  aforesaid  Justice,  immediately  to 
convey  the  datd  J.  S.  to  the  said  gaol  of,  &c,  and  to  deli^ 
Ter  him  the  said  J.  S.  to  the  keeper  6f  the  said  gaoi,  6r  his 
deputy,  togethet*  with  the  warrant  aforesaid.  And  th6 
jurors  aforesaid,  upon  their  bath  aforesaid,  do  further  pre- 
sent, that  the  said  J.  B.  l^te  of,  &c.  baker,  afterwards,  to 
i¥it,  on,  &c.  then  as  aforesaid,  being  one  of  the  constables 
of  the  said  barish,  and  then  having  the  said  J.  S.  in'  hi9 
custody  for  tne  cause  aforesaid,  at,  &6*  the  said  l.  S.  buc 
of  the  custody  of  him  the  said  J.  B.  unlawfully  and  negli-> 
gently  did  permit  to  escape^  and  go  at  large  whitheHBoever 
ne  would,  whereby  the  said  J.  S*  did  then  and  there  es* 
capeat^d  go  at  large  whithersoever  he  would,  to  wit^  at, 
&€;- against  the  peace,  J(c» 

.    (^  E?ery  kidictmebt  f6r  iah  is  not  suiRcien't  to  s^y,  thSit  tid 

es^pe  juuit  shew-,    that  the  was  in  the  defendant's  ciistody^ 

parly  was  actually  in  the  de-  and  charged  with  su^h  a  drimis; 

fendaat's    custody   (6r    some  for  that  is  no  ille^tiont  that 

crime,  or  upon  some  commit-  he  was  in  custody  upon  that 

Inent  upon  suspicion,  and  it  chaige,    2  Haw.  c.  97.  s.  14» 

rou  lU  s 


f38  pRsc£OENT6*— ^cfic/itimli. 


218.  indictment  at  common  law  ag^mit  a  oonatabUfor  ntgligm^ 
permitting  a  man  to  escape^  who  was  arteeUd  by  Am  for  a 
misdemeanor  [h). 

That  on,  &c.  at,  &c.  one  S.  C.  came  before  A»  K*  esq. 
laliegirtg  that  he  was  a  justice^  ^  in  prs  196,)  and  the  said 
S.  C  did  then  and  there,  on  his  oath,  before  the  same  jus* 
tice,  charge,  accuse,  and. give  information  against  one  W. 
M4  of  the  parish  aforesaid,  in  the  county  aforesaid,  yeot 
man,  for  a  certain  misdemeanor,  in  taking  fish  out  of  tbe 
pond  of  M.  N.  the  owner  thereof,  without  his  conseal, 
at  O.  in  the  county  aforesaid;  whereupon  be  the  said 
A.  K.  as  such  justice  as  aforesaid,  did  then  and  ther^  to 
wit,  at,  &c.  make  a  certain  warrant,  under  bis  band  and 
seal,  in  due  form  of  la w^  directed  to  the  constable  or  head* 
borough  of  the  parish  of  P.  aforesaid,  in  the  county  afore- 
daid»  thereby  requiring  them  to  take  the  body  of  the  said 
W.  M.  and  bring  him  before  the  said  A.  K.  the  justice 
aforesaid,  to  answer  to  such  matters  and  things  as  should 
be  alleged  against  him  touching  the  said  misdemeanor: 
Which  said  warrant,  afterwards,  to  wit,  on  the  same  day^ 
and  year  aforesaid,  at,  &c.  was  delivered  to  one  T.  W, 
then  being  one  of  the  constables  of  the  said  pariah  of  P.  in 
due  form  of  law  to  be  exeuted;  by  Virtue  of  which  said 
warrant  the  said  T.  W.  afterwards,  to  wit,  on,  &c.  at,  6uu 
did  take  and  arrest  the  bodv  of  the  said  W.  M.  and  him 
the  said  W.  M.  in  hiscustodv  for  the  cause  aforesaid,  bad} 
iievertheless,  the  said  T.  W.  of  the  said  parish  of  P.  io 
the  county  aforesaid,  yeoman,  afterwards,  to  wit,  ou,  &c 
ihe  duty  of  his  office  in  that  respect  not  regarding^  at,  4cc. 
(Conclude  as  in  the  last pr.  from  the*,} 


219.  Indictment  against  the  turnkey  of  a  common  gaol  for  a 
miedemeanorf  in  hiding  a  prisoner^  committed  hy  virlne  of  a 
justice*  s  warrant  for  petit  /arctny,  to  make  kis  escape. 


That  on,  &c.  A-  B.  asq«  then  beifeg  otae  of  the  jttticet, 
&€.  (as  in  pr.  IS&^from  *  to  **,)  in  due  form  of  iaw^  Ml 
mi^ke  his  warrant  af  eonamiUnent  under  his  haad  and 

1,  tQ  wit,  At  T«  in  the>said  couoty  of  C  teari^  date  tfR 

(A^  B«sth«  MM,  y.  6!27v  9^  30-,  K 
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snrtle  i^y  ifttid  yekr  aforesaid,  directed  to  the  keeper  of  the 
icommoti  gaol  in  and  for  the  said  county  of  C*  oy  which 
said  warrant  of  comnnitment  the  said  keeper  w)as  required 
Jo  receive  into  his  custody  the  body  of  C.  D.  who  was 
therewith  sent  to  him  the  said  keeper  (the  said  C  D.  hav- 
ing been  brought  before  him  the  said  justice,  and  charged 
upon  the  oath  of  E.  F.  with  haying  feloniously  stolen 

nnd  carried  away  a '^—  of  him  the  said  E.  F.  of 

the  value  of  ten-pence,  at  T.  aforesaid,  in  the  county 
aforesaid,)  and  him  safely  keep  utitil  the  then  next  gene- 
ral quarter  session  of  the  peace  to  be  holden  in  and  fof 
the  said  county  of  €.  or  until  he  should  be  thenciB  deli- 
vered by  due  course  of  (f)  law,  as  by  the  same  warrant 
more  fully  appears;  by  virtue  of  which  said  warrant  of 
commitment,  afterwards,  to  wit,  on,  &c.  at,  &c.  G.  H. 
then  Sjextig  keeper  of  the  common  gaol  of  the  said  county 
of  Cv  did  feceive  the  said  C.  D.  into  his  custody  in  the 
said  common  gaol  there  situate.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that 
D.  M.  late  of  the  castle  of  C.  aforesaid,  in  the  county 
iaforesaid,  labourer,  well  knowing  the  .premises,  and  not 
regarding  the  laws  of  this  tealm,  nor  fearing  the  pains 
i(nd  panafties  therein  contained,  afterwards,  and  whilst 
the  said  C.  D.  was  a  prisoner  as  aforesaid,  to  wit,  on^ 
if>c.  with  force  and  arms,  in  the  gaol  aforesaid,  at,  &c.  in 
the  county  aforesaid,  unlawfully,  voluntarily,  and  unj'ustly 
did  take^  and  cause  to  be  taken,  certain  iron  chains  and 
fetters,  riien  affixed  and  fastened  upon  the  leg^  of  the 
said  CD.  from  and  off  the  same,  he  the  said  C.  D.  then 
being  such  prisoner  as  aforesaid;  and  also  did  permit 
bim  the  said  C.  D.  to  go  out  at  a  certain  backdoor  of  and 
belonging  to  the  said  gaol,  and  over  a  certain  wall  sur- 
roandibg  and  inclosing  the  same^  and  to  go  at  large  .out 
of  the  said  gaol  whkbetsoever  he  would  {he  the  said  Dk 
M.  then  and  there  h&^ing  the  custody  and  keeping  of  ttie 
keys  of  and  belonging  to  the  said  gaoL)  And  the  jurdrs 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
D.  liL  AeD  and  there,  in  oiaiiner  and  form^afoiwsaid^  was 
tMding  fmd  aDiafeiog  the  fiaid  .C.  D.  to  make  Jtt'iB  pscapa 
&om  and  out  ef  theaaiid  prison,  against  the  peaoe,  tkc. 

Seeoud  caunL)    ThMt  the  aaid  C  D*  on,  &e  was  lft#« 
tatty  Itomarittdl  to  the  ovstody  of  tfae  said  G.  H.  Ahtti 

Xi)  ki  Th6  waritnt  may  bev 
s2 
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beiog  keeper  of  his 'said  majesty's  gaol  of  and  for  the 
said  county  of  C.  to  wit,  at,  &c.  aforesaid,  in  the  said 
county  of  C.  by  virtue  of  a  certain  warrant  of  comniit<- 
meui  duly  made  under  the  band  and  seal  of  the  said 
A.  fii.  then  being  such  justice  as  aforesaid,  bearing  date 
the  same  day  and  year  last  aforesaid,  upon  and  in  pur- 
suance  of  a  certain  charge  upon  oath  made  by  the  said  E. 
t.  a|[ainst  the  said  C.  D.  to  and  before  him  tne  said  A.  B. 
being  such  justice  as  aforesaid,  alleging,  that  the  said 
CD.  had  feloniously  stolen  and  carried' away  ■  ■ 
of  him  the  said  E.  F.  of  the  talue  of  •>«'— at  T.  aforesaid; 
and  by  which  said  last-mentioned  warrant  the  said  G.  H. 
was  required  safely  to  keep  the  said  C.  D.  until  the  then 
neiit  general  quarter- session  of  the  peace  to  be  holden  in 
and  for  the  said  county  of  C.  or  until  he  should  be  thence 
delivered  by  due  course  Of  law,  as  by  the  said  last-men- 
tioned warrant  more  fully  appears.  And  (be  jurois 
aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  D.  M.  so  having  the  custody  and  keeping  of 
the  said  keys  as  aforesaid,  and  well  knowing  the  said  hst- 
mentioned  premises,  afterwards,  to  wit,  on,  &c  with 
force  and  arms,  at,  &c«  aforesaid,  in  the  county  aforesaid, 
unlawfully,  voluntarily,  and  contemptuously  did  permit 
and  suffer  the  said  C.  D.  (then  being  a  prisoner  in  the  said 
gaol,  under  the  custody  of  the  said  6.  H.  by  virtue  of  tbe 
said  last-mentioned  warrant,  for  the  cause  last  aforesaid,) 
to  escape,  &c.  [as  in  pr.  217»)  without  the  authority  or 
consent  of  the  said  6.  H.  being  such  keeper  as  aforeaid, 
and  without  any  lawful  authority  whatsoetrer*  (Cbac/s- 
sion  as  before.) 


220.  Indictment  a^axM  a  ffiaoner  confined  m  gaol  far  dik  fhf 
.   virtue  of  a  writ  tstued  out  of  the  Common  Pteas^  and  Ae  «&•- 

fifT^  warraiU  to  the  gaoler^Jfor  attempting  to  break  ffte  fsot, 

tn  order  to  make  his  escape^ 

That  on,  &c.  at,  kt.  T.  S.  esquire,  then  being  sheriff  of 
the  county  aforesaid,  did,  in  due  form  of  law,  make 
his  certain  wanrant,  under  his  hand  and  seal,  beariw 
date  the  same  day  and  year  aforesaid,  and  directed 
to  the  keeper  of  the  saol  of  the  said  coun^,  and  alto 
to  J.  C.  and  J*  E.  his  bailiffs,  and  thereby,  and  bv  virtue 
of  a  certain  writ  of  our  sovereign  lord  tbe  king  to  him  tbe 
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said  sheriff  directed  {a),  he  the  said  sheriff  did  command 
them  the  said  keeper  <>f  the  gaol  aforesaid  and  also  the 
said  bailiffs,  and  every  of  them,  jointly  and  severally^  that 
they,  some  or  one  of  them,  should  take  J.  L.  if  he  should 
be  found  in  the  said  sheriff's  bailiwick,  and  him  the  said 
J.  L.  safely  keep,  so  that  he  the  said  sheriff  might  have 
his  body  before  the  said  justices  of  our  said  lord  the  king 
at  Westminster,  in  eight  days  of  St  Hilary,  to  satisfy  R. 
S.  as  well  of  a  certain  debt  of  twenty  pounds,  which  the 
said  R.  S.  had  recovered  against  him  m  the  court  of  our 
said  lord  the  king,  before  bisjustices  at  Westminster,  as 
also  of  five  pounds,  which  in  our  said  lord  the  king's 
same  court  were  awarded  to  the  said  R.  S.  for  his  damages 
which  be  had  sustained  by  reason  of  his  detaining  the 
said  debt  whereof  the  said  J.  L.  was  convicted,  as  by  the 
same  warrant  more  fully  appears  (&).    And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that 
afterwards,  to  wit,  on,  &a  at,  &c.  and  within  the  baili- 
.wick  of  the  said  sheriff,  the  aforesaid  J.  L*  was  arrested, 
and  conveyed  into,  and  kept  and  detained  in,  the  gaol  of 
our  lord  the  king,  of  and  for  the  county  aforesaid,  situate 
and  being  at  the  parish  aforesaid,  in  the  county  aforesaid, 
according  to  the  command  of  the  aforesaid  writ  and  war- 
jant»  for  the  cause  in  the  aforesaid  torit  and  warrant  ex« 

Eiresaed,  there  to  remain  until  he  should  be  tbencedischaiged 
y  due  course  of  law.    And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,,  do  further  present,  that  the  said  J.  L.  late 
of  the  parish  aforesaid,  in  the  county  aforesaid,  labourer, 
afterwards,  to  wit,  on  &c.  at  the  parish  aforesaid,  in  the 
county  aforesaid,,  (then  and  there  being  in  the  custody  of 
L.  S.   keeper  of  the  gaol  of  our  lord  the  king  of  the 
county  aforesaid,  for  the  cause  in  the  writ  and  warrant 
aforesaid  specified,)  with  force  and  arms,  unlawfully,  wil- 
fuliy^  and  injuriously,  did  attempt  to  break  the  aforesaid 
gaol,  and  to  escape  and  go  at  large  where  he  would,  (by 
then  and  there  cutting  and  sawing  two  iron  bars  of  tb^ 
aaid  gaol,  and  also  by  theu  and  there  breaking,  cutting, 
and  removing  a  great  quantity  of  stone,  parcel  of  the  wall 

of  the  aforesaid  gaol,)  against  the  peace,  &c. 

< 

(a)   Note  that  this  precedent         (&)  According  to  the  terns  of 

appears  to  be  defective  in  not  the  writ  and  warrant  with  which 

setting    forth  the  writ  to  the  the  indictment  must  correspond, 
sheriff,  supra  167.  R.  v.  West-'  .. 

hury^  8  Mod.  357. 
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fkutey  eammttea  to  hii  care  by  a  icatckman^  $o  eiMjM  ikfort  d^ 
woi  taken  to  jiutice, 

Middlesex,    'i'bat  one  R.  M.  late  of  the  parish  o(  Saint 
James,  within  the  liberty  of  Westminster,  in  the  county 
of  M.  labourer,    being   lawfully  appointed  one  of  the 
nightly  watchmen  of  and  for  the  said  parish,  and  being 
in  his  said  office  and  place,  and  duly  performing  his  du^ 
of  such  watchman  there,  he  the  said  R.  M.  at  an  unses* 
sonable  time,  to  wit,  between  the  hoars  of  one  and  two 
of  the  clock  in  the  morning,  at  the  parish  aforesaid,  ia 
the  liberty  and  county  aforesaid,  did  apprehend  and  take 
into  his  custody  one  M.  P.  then  and  there  being  a  loose, 
idle,  lewd,  and  disorderly  person,  and  a  common  street* 
walker,  and  being  then  and  there  found  behliviiig  bemlf 
riotously,  and  walking  the  streets  there  to  pick  up  men,  iA 
breach  of  hid  miyesty's  peace;  abd  did  then  and  tbeit 
take  Mid  convey  the  said  M.  P,  in  his  custody,  to  a  cerlaia 
prison,  called  the  watch-bouse,  in  the  said  pariah;  and 
did  on  that  occasion  there  deliver  her  into  the  custody  of 
one  J.  B.  who  then  and  there  was  one  of  the  constablei  of 
the  said  parish,  and  then  and  there  being  ifi  the  execiK 
tion  of  his  said  office  of  such  constable,  as  the  head  of 
the  nightly  watch  of  the  said  parish;  end  did  on  that  oe» 
casion  then  and  there  leave  her  the  said  M.  P.  in  cbaige 
with  the  said  J.  B*  so  being  soch  constable  as  aforesaM» 
and  in  the  execution  of  his  said  office  as  aforesaid ;  and 
did  then  and  there  chai^ge  and  request  the  said  I.  B.  so 
being  such  constable,  and  in  the  execution  of  bis  said 
office  aa  aforesaid,  to  keep  and  detain  the  said  M.  P.  sa 
being  such  loose,  idle,  lewd,  Imd  disorderly  peiaon,  and 
a  common  streets  walker,  who  hiui  been  found  walking 
the  streets  there  to  pick  up  men  as  aforesaid,  in  bis  cua* 
tody,  until  the  said  M.  P.  could  be  safely  and  conve* 
siently  carried  and  conveyed  before  some  one  of  his  ma- 

{'estv's  justices,  assigned  to  keep  the  peace  of  our  said 
ord  the  king,  in  and  for  the  said  liberty,  in  the  county 
aforesaid,  there  to  be  dealt  with  by  such  justice,  accoid* 
ing  to  due  form  of  law,  for  her  said  offence  and  breach  of 
the  kine*s  peace;  yet  the  said  J.  B.  late  of,  &c.  so  being 
eonstable  as  aforesftid,  and  well  knowing  the  premises. 
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but  (a)  not  raiding  the  duty  of  his  ofiice  as  such  cousta- 
bleas  aforesaid,  then  and  therfe,  unlawfully  and  wilfully 
discharged  her  the  said  M.  P.  from  and  out  of  his  custody, 
before  she  had  been  carried  before  any  justice  of  the 
peace  of  our  said  lord  the  king,  to  be  dealt  with  accord- 
ing to  due  form  of  law,  and  would  not  keep  or  detain  her 
in  his  custody  for  the  purpose  aforesaid,  but  wilfully  suf- 
fered and  permitted  her  tne  said  M.  P.  to  escape  and  go 
at  large  whithersoever  she  would  (conclusion  as  in  pr.  215.) 


222.  Indictment  at  common  law  for  assisting  a  vrisbner  to  escape 
out  ofprison^  charged  with  a  forfeiture  to  the  kingf  upon  a  writ 
issued  out  of  the  Exchequer, 

That  heretofore,  to  wit,  on,  &c.  there  issued  out  of  the 
Court  of  Exchequer  of  our  lord  the  king,  (the  said  oourt 
then  and  still  being  at  Westminster,  in  the  county  of 
Middlesex,)  a  certain  writ  of  our  said  lord  the  king,  di- 
rected to  his  then  sheriff  of  the  county  of  S.  by  which 
said  writ  our  said  lord  the  king  commanded  the  said  she- 
riff, that  he  should  not  omit,  by  reason  of  any  liberty,  biU: 
enter  the  same,  and  take  J.  R.  by  his  bpdy^  wheresoever 
lie  the  said  sheriff  should  find  him  within. his  bailiwick^ 
and  him  safely  aud  securely  keep,  so  that  be  the  aaifl 
sheriff  might  have  his  body  before  the  barons  of  the  Exr 
chequer  of  our  said  Iprd  the  king,  at  Westminster,  on, 
&c«  to  answer  to  our  said  lord  the  king,  concerning  cer- 
tain articles  whereof  he  was  impeached,  on  a  certain  ixxr 
formation  exhibited  before  the  barons  of  our  said  lori 
the  king  by  his  attorney-general,  for  a  forfeiture  of  two 
thousand  three  hundred  and  thirty-two  pounds,  for  an  of- 
fence in  the  information  aforesaid  mentioned,  and  further 
to  do  and  receive  in  the  premiises  what  the  said  court  then 
and  there  should  see  tit  to  order^  and  that  the  said  sherifiT 
ahould  have  then  and  there  tbs^.wrjit;  and  that  thesai^ 
writ  afterwards,  and  before  the  return  .thereof,  to  wit,  ox^ 
&c.  at,  &c.  was  delivered  to  A.  B.  esquire,  then  sheriff  of 
the.  county  of  S.  aforesaid,  in  due  for^Q  of  law  to  be  ex- 
ecuted, by  virtue  of  which  said  wrjt«  he  the  aforesaid 
J.  R.was  then  and  there  taken  aud  imbrisoned  by  him 
the  said  sheriff  in  the  gaol  of  our  said  lord  the  kii^,  com- 

(o)  Not  in  the  original,  C.  C.  A.  'M'2^ 
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monlv  called  the  new  ii:ao],  in  South wark,  situate  in  the 
parish  of  St  George.  Southwark,  aforesaid,  in  the  said 
county  of  S.  to  answer  to  our  said  lord  the  king  of 
and  concerning  the  premises  in  the  said  writ  above  spe- 
cified* And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  J.  R.  being  so  in 
the  said  gaol  in  custody  as  aforesaid,  for  the  cauae  afoie- 
,said,  one  R.  W.  late  of,  &c  well  knowing  the  premises, 
but  contriving  and  intending  to  procure  the  escape  of 
him  the  said  J.  R.  out  of  the  said  gaol,  afterwards,  to 
wit,  on»  &c.  at,  &c.  with  force  and  arms,  unlawfully, 
knowingly,  and  advisedly  did  bring,  and  cause  to  be 
brought  and  delivered,  to  the  said  J.  R.)  then  and  tbeie 
being  in  the  gaol  aforesaid,  in  the  custody  of  the  said 
A^  B.  esquire,  then  sheriff  of  the  said  county  of  Surrey, 
(for  the  cause  in  the  writ  above  specified,)  one  rope  and 
two  iron  hooks,  to  the  intent  and  purpose  that  the  said 
J.  R.  might  and  should  thereby  be  enabled  to  make  bif 
escape  out  pf  the  said  gaol.  And  the  jurors  aforesaid, 
upon  their  oath  aibresmd,  do  fbrther  present,   that  in 

Sqrsuance  of  the  contrivance  and  intention  of  the  said 
L  W.  and  by  means  of  the  said  rope  and  books,  and  by 
the  procurement  of  the  said  R.  W.  he  the  said  J.  R.  after- 
wards,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
at  the  parish  aforesaid,  in  the  county  of  S.  then  and  tbera 
being  m  the  cusfi'nly  of  the  said  sheriff,  in  the  said 
gaol,  for  the  cause  in  the  writ  above  specified,  with  force 
and  arms,  against  the  will,  and  without  the  license  or 
,  consent  of  tb^  aaid  sheriff,  or  of  the  then  gaoler  of  tbe 
said  g{(o!,  unlawftilly  and  voluntarily  did  escape  and  go 
at  large  out  of  the  said  gaol  from  the  custody  of  the  said 
A.  B.  then  sheriff  of  the  said  county  of  S.  And  the  ju- 
rors aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  R*  W,  on,  &c.  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  said  county  of  S.  wilfully,  ad- 
visedly, unlawfully,  and  against  the  will,  and  without 
the  license  or  consent,  of  the  said  then  sheriff  of  the  said 
county  of  S,  and  also  against  the  will,  and  without  the 
license  or  consent,  of  the  then  |:aoler  of  the  said  gaol  of 
our  said  lord  the  king  of  his  said  county  of  S.  did  aid, 
abet,  comfort  and  assist  the  said  J.  R.  so  being  in  tbe 
said  gaol  as  aforesaid,  for  the  cause  aforesaid,  in  making 
his  escape  from  the  said  gaol  and  custody  of  the  said  she- 
riff, in  contempt  of  our  said  lord  the  king  ^nd  his  laws, 
and  against  the  peace,  &c. 
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223.  Indictment  for  conveying  files  into  a  prison  in  order  tofacili* 

fate  ike  escape  of  a  prisoner  (6]. 

That  on,  &c-  at  the  parish  of  M.  in  the  borough  of 
Stafford,  In  the  county  of  Stafford,  F.  N.  esquire,  then 


*     (h)  By  Stat.  16  Geo.  2.  c. 
31.  8.  1.  if  any  person  shall  by 
any  means  whatsoever  be  aid* 
-ing  or  assisting  to  any  prisoner 
to  attempt  to  make  his  escape 
from  any  gaoU  although  no  es- 
cape be  actually  made,  in  case 
such  prisoner  then  was  attaint* 
ed  or  convicted  of  treason,  or 
^y  felony,  except  petit  larpi- 
ny,  or  lawfully  committed  to 
or  detained   in    any  gaol  for 
treason,  or  any  felony,  except 
peUt  larciny,  expressed  in  the 
warrant  of  commitment  or  de^ 
tain^r,  every  person  so  offend- 
ing, and  being  thereof  lawfully 
convicted,  shall  be  deemed  and 
.adjudged  guilty  of  felony,  and 
shall  be  transported  for  seven 
years;  and  in  case  such  pri-- 
soner  then  was  convicted  of, 
committed  to,  or  detained  in 
any  gaol  for  petit  larciny,  or 
any  other  crime,    not    being 
treason  or  felony,  expressed  in 
the  warrant  of  commitment  or 
detainer  as  aforesaid,  or  then 
was  in  gaol  upon  any  process 
whatever,  for   any  debt,  &c. 
.amounting   to    one    hundred 
pounds,,  ever]^  person  so  offend- 
11^,  and  being  thereof  law- 
fully convicted,  shall  be  deem- 
ed  guilty  of  a  misdemeanor, 
for  which  he  shall  be  liable  to 
be  fined  and  imprisoned. 

s.  2.  If  any  person  shall  con- 
vey, or  cause  to  be  conveyed, 
into  any  gaol  or  prison,   any 


vizor  or  other  disguise,  or  any 
instrument, or  arms,  proper  to 
facilitate  the  escape  of  prison- 
ers, and  the  same  shall  aeliver, 
or  cause  to  be  delivered,  to  any 
prisoner  in  any  such  gaol,  or 
to  any  other  person  there,  for 
the  use  of  any  such  prisoner^ 
without  the  consent  or  privity 
of  the  keeper  or  under-keeper 
of '  any  such  gaol  or  prison, 
every  such  person,  although  no 
escape,  or  attempt  to  escape^ 
be   actually   maae,    shall    b^ 
deemed  to  have  delivered  such 
vizor,  &c.  with  an  intent  to  aid 
and    assist   such   prisoner  to 
escape,  or  attempt  to  escape ; 
and  in  case  such  prisoner  then 
was  attainted  or  convicted  of 
treason,  or  any  felony,  except 
petit  larciny*  or  lawfully  com- 
mitted to  or  detained  in  any 
ffaol  for  treason,   or  any  fe- 
lony,    except    petit    larciny, 
expressed   in   the  warrant  of 
commitment  or  detainer,  ^very 
person  so  offending,  and  being 
thereof     lawfully     convicted, 
shall  in  like  manner  be  ad- 
judged guilty  of  felony,  and 
be  transited  for  seven  years  ; 
but  in   case  the  prisoner,  to 
whom  or  for  whose  use  such 
vizor,  &c.  shall  be  so  delivered, 
then  was  convicted,  committed, 
or  detained  for  petit  larciny, 
or  any  other  crime,  not  being 
treason  or  felony,  expressed  in 
the  warrant  of  commitment  or 
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being  one  of  the  justices  of  our  said  lord  the  king,  as- 
signed to  keep  the  peace  c^  our  said  lord  the  king,  in 
and  for  the  said  county  of  Stafford,  and  also  to  bear  and 
determine  divers  felonies,  trespasses,  and  other  misde* 
zneanors  committed  in  the  same  county,  in  due  form  of 
law^  did  make  his  warrant  of  commitment^  under  his  band 
and  seal,  bearing  date  the  same  day  and  year  aforesaid, 
directed  {as  in  the  ttarrant,)  to  the  keeper  of  his  ma- 
jesty's gaol  at  StaflTord,  (the  same  being  the  common  gaol 
of  our  said  lord  the  king  in  and  for  the  county  of  StaAbixi 
aforesaid,  situate  in  the  parish  and  borough  aforesaid;) 
by  which  said  warrant  of  commitment  the  said  justice  of 
the  peace  did  require  the  said  keeper  to  receive  inio  his 
custody  the  body  of  one  i.  L.  wno  was  therewith  sent 
to  him  the  said  keeper,  (the  said  J.  L.  having  been 
brought  before  him  tne  said  justice,  and  charged  upon 
the  oath  of  S.  S.  esquire,  and  J.  6.  with  having  fetoniousljf 
stolen  (r),  taken,  and  carried  away,  from  and  out  of  a 
bam  of  him  the  said  S.  S.  situate  at  T.  in  the  said  county 
of  Stafford,  a  certain  quantity  of  barley,  of  the  value  of 
ten  shillings,  the  property  pf  him  the  said  S.  S.)  and  him 


detainer,  or  spon  any  process 
for  any  debA,  ^c.  amounting 
to  one  hundred  poundi,  every 
svch  person  so  oifending,  and 
being  thereof  lawfully  con- 
vaoled,  shall  be  adjadged  guilty 
of  a  misdaneanoT,  for  whiek 
be  shall  be  liable  to  a  fine  aad 
impriaonment. 

s.  3.  If  any  person  shall  aid 
or  assist  any  prisoner  to  at«> 
tempt  to  nudce  his  escape  from 
any  constable,  headborough) 
tythingman,  or  other  officer  or 
person  who  shall  then  have  tbe 
lawful  charge  of  such  prisoner, 
in  order  to  carry  him  to  gaol 
by  virtue  of  a  warrant  of  com- 
jnitment  for  treason  or  any  fe** 
Jony,  (except  petit  larciny,)  ex* 
pressed  in  such  warrant ;  or  if 
any  peison  shall  be  aiding  or 
assisting  to  any  fekm  to  at- 
tempt to  make  his  escape  from 


on  board  any  boat,  ship,  or 
vessel  carrying  felons  fbr  trsas^ 
portation,  or  from  the  contract 
tor  for   the   transportation  of 
such  felons,    his  assigns,    or 
agents,  or  any  other  peiscm  to 
whom  such   felon  shall  faav^ 
been  lawfully  delivered,  in  or- 
der for    tiaasportation ;    tbea 
every  ]ierson  so  offending,  and 
beine  lawfully  convicted  there- 
of, snail  be  adjudged  gailtjcf 
felony»  and  shall  be  transpoit* 
^  for  seven  yean. 

s.  4.  Prosecution  to  be  com- 
menced within  one  year. 

s.  5.  Persons  ordered  for 
iiansportation,  and  retoroii^, 
&c.  felony. 

(e)  A  commitment  on  ivs* 
pieion  os/y  will  not  warrant 
a  conviction  under  this  act, 
Greeniflr*6  case,  Leach,  40K 


safely  keep,  until  be  should  be  discbarged  by  due  course 
of  law  (d),  as  by  the  said  warrant  more  fully  appears ;  by 
virtue  of  which  said  warrant  of  comiDitment,  he  the  said 
J.  L.  afterwards,  to  wit,  on  the  same  day  and  year  afore* 
said,  was  conveyed,  committed,  and  delivered  to  bis  ma- 
jesty *s  said  gaol,  at  the  parish  aforesaid,  in  the  borough 
and  county  aforesaid,  for  the  said  cause  in  the  said  war^ 
rant  of  commitment  mentioned  and  expressed,  to  wit,  for 
grand  larciny,  and  was  kept  and  detained  therein,  under 
the  custody  of  W.  S.  then  being  keeper  of  the  said  gaol, 
for  the  cause  aforesaid.    And  the  jurors  aforesaid,  lipoq 
their  oath  aforesaid,  do  forther  present,  that  J.  B.  late  of 
the  said  parish  of  M.  in  the  borough  of  Stafford  aforesaid, 
in  the  county  aforesaid,  labourer,  well  knowing  the  pre« 
mises,  and  not  regarding  the  laws  and  statutes  of  this 
realm,  nor,  fearing  the  pains  and  penalties  therein  con- 
tained, afterwards,  on,  &c.  with  force  and  arms,  at,  &Ct 
feloniously  did  convey,  and  cause  to  be  conveyed,  into 
the  said  gaol,  two  steel  files,  being  Instruments  proper 
to  facilitate  the  escape  of  prisoners ;  and  the  same  files; 
being  such  Instruihents  as  aforesaid,  then  and  their  felo- 
niouslv  did  deliver,  and  cause  to  be  delivered,  to  the  %aid 
J.  L.  (be  the  said  J.  L.  then  and  there  being  a  prisoner  in 
the  said  gaol,  and  there  lawfully  detained  for  the  felony 
and  larcIny  aforesaid,   in  the  said  warrant  of  commitment 
above  mentioned  and  expressed,)  without  the  consent  o)r 
privity  of  the  said  W.  &.  then  being  keeper 'x)f  the  sai4 
^ol    (under  W.  A,   esquire,   then   sheriff  of  the   said 
county  of  Stafford,)  or  any  under  keeper  of  the  same' 
gaol;  which  said  files,  being  such  instruments  as  afore-, 
said,  were  then  and  there  so  conveved  into  the  said  gaol^ 
and  delivered  to  the  said  J.  L.  as  aforesaid,  with  a  feloni- 
ous intent  to  aid  and  assist  [e]  the  said  J.  L.  so  being  such 
prisoner  and  in  custody  as  aforesaid,  to  escape,  and  at<i 
tempt  to  escape,  from  and  out  of  the  same  gaol,  against 
the  form,  &c.  and  agaiqst  the  peace,  &c. 

(d)  As  in  the  warrant  an  attempt  to  escape,  since  it 

(e)  In  an  indictment  for  aidr'  is  impliea  in  these  words.  See 
ing  and  assisting^  &c.  it  is  not  Tillev*6  case.  Leach,  759.  and 
necessary  expressly  to  allege  the  Pr.  Trem.  ?44,  246. 


643  PRECEDENTS. — JndiclmetU*. 


RESCUES,  &c. 

224,  Indictmeni  against  two  for  a  resctte^  one  of  them  being  m 
custody  of  an  officer  of  the  marshoTs  court  upon  process,  Sf^ 

Th^t  on,  &c.  our  said  lord  the  king,  by  his  writ  issued 
out  of  the  court  of  our  said  lord  the  kin^  of  his  palace  of 
Westminster^  under  the  seal  of  the  said  court,  bearing 
date  the  same  day  and  year  aforesaid,  directed  to  the 
bearers  of  the  verge  of  the  household  of  our  said  lord  the 
kingy  officers  and  ministers  of  the  court  of  our  said  lord 
the  kin^  of  his  palace  of  Westminster,  and  eveiy  of 
them,  did  command  them,  and  every  of  them,  that  they 
should  take,  or  one  of  them  should  take,  by  their  bodies 
R.  A.  and  W.  C.  if  they  should  be  found  within  the  ju- 
risdiction of  the  court  aforesaid,  and  them  safely  keep, 
to  that  they  might  have,  or  one  of  them  might  have, 
their  bodies  before  the  judges  of  the  court  aforesaid,  it 
the  then  next  court  of  the  palace  of  our  said  lord  the 
king  of  Westminster  aforesaid,  on,,&c.  then  next^foUow- 
ing  to  be  holden  at  S.  in  the  county  of  Surrey,  to  answer 
T.  W.  of  aplea  of  trespass  upon  the  case,  to  the  damage 
of  the  said  T.  W.  of  £ — ;  which  said  writ  afterwards,  and 
before  the  delivery  thereof,  &c.  {state  the  indorsement,  4[C. 
as  in  pr.  148.  (/),)  which  same  writ  so  indorsed,  after- 
wards, and  before  the  return  ofthe  same»  to  wit,  on,  &c. 
at,  &C.  and  within  the  jurisdiction  of  that  court,  was 
delivered  to  one  G.  N.  then  one  of  the  beareia  of  the 
verges  of  our  said  lord  the  king,  officers  and  ministers 
of  the  court  of  our  said  lord  the  king,  to  be  executed  io 
due  form  of  law;  by  virtue  of  which  said  writ,  the  said 
6.  N.  afterwards,  and  before  the  return  thereof,  to  wit, 
on,  &c.  at,  &c«  and'  within  the  jurisdiction  of  that  court, 
did  take  and  arrest  the  body  of  the  said  R.  A.  in  the  writ 
aforesaid  named,  and  him  the  said  R.  A.  in  his  custody, 
by  virtue  of  the  said  writ,  then  and  there  had;  and  that 
the  said  R.  A,  late  of  the  parish  aforesaid,  in  the  county 
aforesaid,  yeoman,  and  C  D.  late  of  the  same,  black- 

(/)  See  the  note,  p.  4^1.  and  the  stat.  12  G.  I.  c.  29.  and 

19  G.  3,  c.  20. 
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sfnitb,  afterwards,  to  wit,  on,  &c.  with  force  and  arms,  at, 
&c.  in  the  county  and  within  the  jurisdiction  aforesaid, 
in  and  upon  the  said  G.  N.  then  and  there  as  aforesaid 
being  one  of  the  bearers  of  the  verges  of  the  household 
of  our  said  lord  the  king,  officers  and  ministers  of  the 
court  aforesaid,  and  having  the  said  R.  A.  in  custody  for 
the  cause  aforesaid,  and  in  the  due  execution  of  his  said 
office,  then  and  there  also  being,  did  make  an  assault, 
and  him  the  said  6.  N.  then  and  there  did  beat,  wound, 
and  ill-treat:  and  that  the  said  C.  D.  him  the  said  R«  A. 
out  of  the  custody  of  the  said  6#  N.  and  against  the  will 
of  the  said  6»  N.  then  and  there,  with  force  and  arms,  un- 
lawfully did  rescue  and  put  at  large  to  go  whithersoever 
he  would;  and  that  the  said  R.  A.  himself  out  of  the 
custody  of  the  said  6.  N.  and  against  the  will  of  the  said 
6.  N»  then  and  there,  with  force  and  arms,  unlawfully 
did  rescue  and  escape  and  go  at  large  withersoiever 
he  Would,  to  the  great  hindrance  and  obstruction  of 
justice,  in  contempt  of  our  said  lord  the  king  and  bis 
laws,  to  the  great  damage  of  thesaid  6.  N.  and  against 
the  peace,  kc  {Add  a  count  for  a  common  assault^  as  in 
pr.38.) 


225.  Indictment  against  several  for  rescuing  a  person  taken  upon 

c  hill  of  Middlesex^ 

That  on,  &c.  a  certain  precept,  commonly  called  a 
bill  of  Middlesex,  was  issued  out  or  the  court  of  our  said 
lord  the  kin^,  before  the  king  himself,  (the  same  court 
then  and  still  being  at  Westminster,  in  the  said  county 
of  Middlesex,)  by  which  it  was  commanded  to  the  she- 
riff of  Middlesex  that  he  should  take  {as  in  the  precept,] 
so  that  he  might  have  their  bodies  before  our  said  lord  the 
king  at  Westminster,  on  Wednesday  next  after  fifteen  dayd 
of  Easter,  to  answer  to  B .  H .  of  a  plea  of  trespass,  and  also 
to  a  bill  of  him  the  said  B.  H.  to  be  exhibited  against  the 
aforesaid  H.  O.  for  thirty  pounds,  upon  premises,  accord- 
ing to  the  custom  of  the  said  court;  which  said  precept 
afterwards,  &c.  \state  the  indorsement  as  in  pr.  148.)  which 
same  precept  afterwards,  and  before  the  return  thereof, 
to  wit,  on,  &c«  at,  &c«  was  delivered  to  A.  B.  and  C.  D. 
esquires,  sheriff  of  the  County  aforesaid,  to  be  executed  in 
due  form  of  law;  which  said  A.  B.  and  C.  D.  sheriff  of 
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th^  counQr  aforesaid,  by  vlrtne  of  th6  precept  aforeiaidi 
afterwards,  and  before  the  return  thereof,  to  wit,  on,  fca 
at,  &c  did  make  a  Certain  iTarrant  of  him  the  said  sheriff, 
tinder  his  seal,  directed  to  J.  D.,  P.  C.  and  R.  K.  his  bai- 
lifTs  of  the  hundred  of  Ossulston,  in  the  county  aforeaaidi 
by  which  he  coEnmanded  them,  and  eveiy  of  tbem,  jointly 
and  severally,  tiiat  they  should  take,  or  one  of  them 
should  take,  the  said  H.  O.  in  the  precept  above  named, 
to  answer  to  the  said  B.  H.  of  the  plea  of  treapaaa  afore^ 
said,  and  that  the  said  J.  Di  in  the  warrant  aforesaid 
named,  afterwards,  and  before  the  return  of  the  precept 
aforesaid,  to  wit,  00|  &c.  by  virtue  of  the  precept  and  war- 
rant aforesaid,  at  die  parish  of  F^  within  the  hundred 
aforesaid,  in  the  county  aforesaid,  did  take  and  arrest  the 
flaid  H.  O.  in  the  precept*  aforesaid  above  mentioned,  ac^ 
cording  to  the  command  of  the  precept  and  warrant  afore^ 
said;  upon  which  the  said  H.  O.  late  of  the  said  parish  of 
Fulham,  in  the  county  aforesaid,  yeoman,  J.  F.  late  of  the 
same!,  yeoman,  and  M.  W.  late  of  the  same,  spinster,  after- 
wards to  wit,  on,  &c.  with  force  and  arms,  iti  &c.  in  and 
«pon  tbe  said  J.  D.  then  being  one  of  the  bailiffb  of  the 
said  sherifTof  the  county  aforesaid  of  the  hundred  of  OS- 
)»ulston  aforesaid,  and  in  the  due  execution  of  the  pn> 
cept  and  warrant  aforesaid,  and  in  the  peace  of  God  and 
iMir  said  lord  the  king  then  and  there  also  being,  did 
make  an  assault,  and  him  the  said  J.  D.  then  and  there 
did  beat,  wound,  and  ill-treat;  and  that  the  said  J.  F. 
$nd  M.  W.  him  the  said  H.  O.  out  of  the  custody,  and 
against  the  will,  of  the  said  J.  D.  then  and  there  unlaw-* 
fully  did  rescue  and  put  at  large  to  go  whithersoever  he 
Would;  and  that  the  said  H.  O*  himself  out  of  the  cus« 
tody,  and  against  the  will,  of  the  said  J.  D.  then  and  there 
Unlawfully  did  rescue  and  escape  at  large  whitiiersoever 
he  would,  to  the  great  hindrance  and  obstruction  of  jut* 
tice,  in  contempt  of  our  said  lord  the  king  and  bis  laws, 
to  the  great  damage  of  the  said  J.  D.  and  against  the 
peace,  &c.    [Add  a  count /or  a  common  assauit) 


226,  IndiatmmUfor  rticmnfi  gt^od§  duUhAHtdfor  rmU 


That  on,  &c.  one  M.  P.  of  the  parish  of  S.  in  the  eocnity 
of  M.  in  due  form  of  faiw  did  take  and  dietrein  [mH  imi 
the  pfvperiff  and  its  value)  of  th^  goods  and  ctiotteis  af 
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me  A,  H.  widow»  then  being  in  a  certain  lodging  room 
in  the  dwelling  house  of  the  said  M.  P.  situate  in  the  pa« 
rish  and  county  aforesaid,  which  same  distress  was  taken 
by  him  the  said  M.  P.  for  the  sum  of  three  pounds  and 
ten  shillings,  then  due  for  rent,  for  one  whole  year^  in 
arrear  from  the  said  A.  H.  to  him  the  said  M.  P.  for  the 
lodging  aforesaid;  and  that  the  said  M.  P.  the  said  goods 
and  chattels  then  and  there  had  and  detained  in  his  *cus« 
tody^  for  the  cause  aforesaid/  And  the  jurors  aforesaid^ 
upon  their  oath  aforesaid,  do  further  present,  that  A.  B. 
late  of,  &c.  afterwards,  to  wit,  on,  itec.  With  force  and 
arms,  at,  &c.  in  the  county  aforesaid,  the  said  goods  and 
chattels,  so  as  aforesaid  by  the  said  M.  P.  taken  and  dis- 
trained, and  in  the  custody  of  him  the  said  M.  P.  then 
being,  from  and  out  of  the  custody^  and  against  the  will 
of  him  the  said  M.  P.  then  and  there  unlawfully  and 
with  force  and  violence  did  rescue,  take,  and  carry  awayi 
(the  said  sum  of  three  pounds  and  ten  shillings,  for  the 
said  rent  in  arrear,  as  aforesaid  due,  or'  any  part  thereof^ 
tiot  being  then  paid,)  and  other  wrongs  to  the  said  M.  P. 
then  attd  there  did,  to  the  great  damage  of  the  said  M.  Pi 
and  against  the  peace>  &c* 

227.  indictmeni  agamsl  a/el<m^  for  being  at  larg$  hefote  the  ex-« 
piration  of  his  term  of  transportation  (g)* 

That  at  the  general  session  of  the  delivery  of  the  gaol 
of  our  lord  the  king  of  Newgate,  holden  for  the  county 


.  id)  ^y  Stat.  6  G.  2.  c.  15. 
s.  1.  *'if  any  felon,  or  other  of* 
£ender,  already  ordered,  or 
hereafter  to  be  ordered,  for 
transportation,  or  who  hath 
abready,  or  hereafter  shall  agr^e* 
to  transport  him  or  herself,  on 
certain  conditions,  to  any  of 
bis  majesty's  colonies  and 
plantations  in  America,  either 
tor  life  or  any  number  of  years, 
shall  be  afterwards  at  large 
wkbin  any  part  of  tiie  kin^- 
dem-of  Great  Britain,  wkbont 
some  lawful  cause,  before  the 
expiration  of  the  term  for  which 
he^  shci  or  they  were  so  or« 


dered  to  be  transported,  or  had 
so  agreed  to  transport  him  or' 
herself;  all  and  every  such  per-^ 
son  or  persons,  being  thereof 
lawfully  convicted,  shall  suffer 
death,  as  in  cases  of  felony^ 
without  benefit  of  clergy. 

Sec.  2.  enacts,  that  offender^ 
shall  be  tried  as  mentioned  in 
Stat.  6  Geo.  1.  c«  23.  which, 
by  sec.  7.  directs,  that  they 
may  be  tried  either  before 
justices  of  assize,  oyer  and  ter« 
miner,  or  gaol-delivery  forthel 
county,  city,  or  liberty,  where 
he,  sne»  or  they  shall  be  ap- 
prehended and  taken^  or  be- 
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of  Middlesex,  at  Justice-ball,  in  the  Old  Bailey,  in  th^ 
suburbs  of  the  city  of  London,  on,  &c.  before,  &c.  add 
others  their  fellows,  justices  of  our  said  lord  the  king. 


fore  any  of  those  justices  for 
that  county,  city,  or  place, 
from  whence,  he,  she,  or  they 
were  ordered  to  be  transported ; 
and  that  the  certificate  *  of  con- 
viction and  order,  &c«  by  the 
clerk  of  assize,  &c*  shall  be 
sufficient  proof  that  such  per- 
sons have  Defore  been  convicted 
and  ordered  to  be  transported. 
And  by  s.  5.  of  the  Same  stat. 
persons  contracting  for  trans- 
porting such  felons  may  secure 
them  as  they  think  nt;  and 
those  who  rescue,  &c.  shall  suf* 
fer  death. 

Sec.  3.  of  the  stat.  16  Geo.  2. 
allows    a    reward    pf   twenty 

Sounds  to  any  person  who  shall 
iscover,  apprehend,  and  pro- 
secute to  conviction  of  felony 
without  benefit  of  clergy,  any 
such  offender  so  found  at  large 
within  the  kingdom  of  Great 
Britain,  to  be  paid  in  like  man- 
ner as  is  directed  respecting 
highwaymen.  Vide  also  stat. 
4  Geo.  1.  c.  11.  and  8.  Geo.  3. 
c.  15.  The  latter  gives  power 
to  the  judge  to  make  an  order 
of  transportation  after  the  as- 
sizes are  over,  where  the  felon 
has  been  capitally  convicted, 
reprieved,  recommended  to 
mercy,  and  pardoned  upon  con- 
dition of  transportation  f. 

By  stat.  19  Geo.  3.  c.  74. 
8.  1.  when  any  person  shall  be 

•  The  aet  directs,  that  this  «h%U  ^  briefly,  and  in  a  iVw  wocds, 
the  effect  and  tenor,"  kc.  which  thews  that  H  it  not  neccataiy  to  set  onl 
whole  record  of  convictioii  in  an  indictment* 

t  By  Uie  same  statute,  such  persons  found  at  laige,  ftc.  shall  anfier 
and  those  apprdiending,  Ac.  shall  have  a  like  reward  at  before  menliMcd. 
See  Madan*s  case,  Leach,  293. 


lawfully  convicted  of  any  giaad 
or  petit  larciny,  or  other  criiDe« 
for  which  he  or  she  shall  be  li- 
able  to  be  transported  to  any  of 
his  majesty's  colonies  or  plant- 
ations in  America,  the  oomt 
may  order  such  person  to  he 
transported  to  any  parts  be- 
yond the  seas,  whether  the 
same  be  in  America  or  else- 
where. 

By  s.  2.  It  is  eniUTted,  « that 
When  any  such  peisoo,  who 
hath  already  been,  or  shall 
hereafter  be  convicted,  shall* 
in  consequence  thereof,  be  or* 
dered  to  be  transported  to  any 
parts  beyond  the  seas,  or  if  ha 
majesty,  his  heirs,  and  succes- 
sors, shall  hereafter  be  ciaci- 
ously  pleased  to  extend  the 
royal  mercy  to  any  oAewfer 
convicted  or  attainted  of  any 
felony,  by  which  he  or  she  is 
excluded  from  the  benefit  of 
clergy,  or  of  such  stktutes  as 
are  equivalent  thereunto,  upon 
the  Condition  of  tfanspOfta- 
tion  to  any  parts  beyond  tfa^ 
seas  as  aforesaid,  then,  and  ia 
any  such  cases,  all  laws,  sta- 
tutes, usages,  and  costons, 
now  in  force  with  r^ard  to  the 
transportation  of  criminals  to 
any  of  his  majesty's  colonies  or 
plantations  in  America,  and 
their  punishment  for  being  af- 
terwards at  laige,  within  any 
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assigned  to  deliver  the  gaol  of  our  said  lord  the  king  of 
Newg;ate  of  the  prisoners  therein  being,  E.  L.  late  of,  Ike. 


ekrt  of  the  kingdom  of  Great 
ritain,  before  the  expiration 
of  the  several  terms  for  which 
they  were  ordered  to  be  trans- 
ported, or  had  agreed  to  trans- 
oort  themselves,  and  particu- 
larly the  Several  provisions 
contained  in  an  act  made  in 
the  fourth  yfear,  &c.  (it  here 
seti  out  the  titles  of  the  before- 
mentioned  ects  of  4  Geo.  1. 
6  Geo.  I.  16  Geo.  2.  and  8 
Geo.  3.)  shall  take  place,  be 
in  force,  and  endure  with  re-* 
gard  to  the  transportation  of 
all  such  offenders  as  aforesaid, 
to  any  part  or  parts  beyond 
the  .settS)  and  with  regard  to 
f  hei^  punishment  for  beins:  af- 
terwaras  ^t  large  in  this  king- 
dom before  the  expiration  of 
their  respective  terms,  in  like 
manner  as  if  the  same  had  been 
repeated  and  specially  inserted 
in  this  act.'* 

Si  3.  When  any  person  is 
convicted  of  felony  for  which 
he  shall  be  liable  to  be  burnt 
in  the  hand,  the  court  may, 
instead  thereof,  impose  on  him 
^  moderate  fine,  or  order  him 
to  be  whipped  ♦  :  but,  by  s.  4. 
the  act  shall  not  abridge  the 
|x>wer  vested  in  the  court  of 
imprisoning  ofiPenders. 

8.  5.  His  majesty  is  hereby 
empowered  to  appoint  super- 
visors to  erect  penitentiary 
houses  in  any  pne  of  the  coun* 
tics  of  Middlesex,  Essex,  Kent* 
or  Surry,  for  the  purpose  of 
confining  and  employing  con< 
vids  therein. 


Continued  by  several  acts, 
see  53  G.  3.  c.  3.Q« 

By  24  Geo.  3.  c  56.  s.  6.  it 
shall  be  lawful  for  his  majesty^ 
by  an  order  in  writing,  to  be 
notified  by  one  of  his  principal 
secretaries  of  state,  or  for  any 
three  or  more  justices  of  the 
peace  acting  in,  &c.  to  direct 
the  removal  of  any  male  of- 
fender, who  shall  be  under 
sentence  of  deith,  but  repriev- 
ed during  h!S  majesty*s  plea- 
sure, or  tinder  sentence  or  or- 
der of  transportation,  and  who, 
having  been  examifcied  by  an 
experienced  surgeon  or  apothe- 
cary, shall  appear  to  be  free 
from  any  putrid  or  infectious 
distemper,  and  fit  to  be  remov* 
ed  from  the  gaol  or  prison  in 
which  such  offender  shall  be 
confined,  to  such  place  of  con- 
finement within  England,  or 
the  dominion  of  Wales,  eithef 
at  land,  or  On  boatfd  any  ship 
or  vessel  in  the  rivef  Thames, 
or  any  navigable  or  other  rivet, 
or  within  the  limits  of  any  port 
of  England  or  Wales,  as  his 
inajesty,  or  any  three  of  such 
justices,  authorized  as  afore- 
said, shall  from  time  to^  time 
appoint,  under  the  manage- 
ment of  any  overseer  to  be  ap« 
pointed,  &c. 

By  s.  1.  his  majesty  in  coun« 
cil  may  appoint  to  what  place 
beyona  the  seas  felon$  shall  be 
sent. 

Continued  by  several  subse* 
quent  acts,  &ee  53  G,  3.  Ci  39« 


*  MwBslaus^bter  excepted. 


vet.  II* 
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according  to  due  course  of  law  was  tried,  for  that  biif 
(set  out  the  indictment,]  and  tbereupoD,  by  a  certain  juty 
of  the  country,  between  our  said  lord  the  king  and  the 
said  E.  L.  in  that  behalf  then  and  there,  to  wit,  on  the 
— —  day  of  -<— • —  in  the  ■■'■•  —'  year  aforesaid,  at  and 
in  the  court  of  the  said  session,  so  holden  as  aforesaidj 
duly  taken,  be  the  said  E.  L.  was  duly  convicted  of  the 
said  felony  upon  the  indictment  aforesaid;  and  there- 
upon the  aforesaid  E.  L.  by  the  above-named  justices  of 
our  said  lord  the  king,  assigned  to  deliver  his  gaol  of 
Newgate  aforesaid  of  the  prisoners  therein  being,  was 
ordered  to  be  '*  transported  beyond  the  seas  for  and  dur- 
ing  the  term  of  seven  years,**  as  by  the  record  thereof 
more  fully  appears;   and  that  he  the  said  E.  L.  afker- 

wards,  to  wit,  on  the  — —  day  of ^,  in  the  said  — 

year  of  the  reign  of  our  said  lord  the  king,  with  force  and 
arms,  feloniously,  and  without  any  lawful  cause  whatso- 
ever was  at  large  within  this  kingdom  of  Great  Britain 
(A),  to  wit,  at,  &c.  in  the  county  aforesaid,  before  the  es- 

S ration  of  the  term  of  seven  years,  for  which  he  the  said 
.  L.  was  so  ordered  to  be  transported  as  aforesaid, 
against  the  form  of  the  statute,  &c.  and  against  the  peaces 
&c.(i). 


228.  Indtetment  agai'Mt  afeUm  under  sentence  of  fntnjporMm, 
for  being  at  large  before  the  exptratien  of  du  Imn,  «^&r  a  am- 
viction  at  the  qtiarter  Memcnu 

That  at  the  general  quarter  session  of  the  peace  of  our 
lord  the  king,  holden  at  Lancaster,  in  and  for  the  comity 
palatine  of  Lancaster,  on  Tuesday,  to  wit,  the  — —  day 
of  ,  in  the  51st  year  of  the  reim  of  our  soveie^ 

lord  Geoige  the  third,  by  the  grace  of  God  of  the  united 
kingdon^  of  Great  Britain  and  Ireland  king,  defender  of 


(h)  See  note  (i),  p.  650.      .        See  aa  indictment  lor  be* 

(»)  One     Benjamm    Fisher  ing  at  krge  in  Great  Brilaia 

was    tried   on  an   indictment  after  sentence  of  death,  lespitt, 

formed  in  this  manner  at  Wor-  and   order    of  ttansportatioBip 

oester  summer  assizes,   1790,  which  was  made  at  tnesMisv 

convicted,  and  condemned  to  next  after  the  triaL    Cm.  €ks* 

die.  Au.  411. 
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the  faitb,  before  E.  H.  and  E«  T.  esquires,  Ind  others 
their  companions  then  and  there  present,  justices 
of  our  sairi  lord  the  king,  assigned  to  keep  the  peace 
of  our  said  lord  the  king,  in  and  for  the  county  afore- 
said, and  also  to  bear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors,  in  the  same  county 
perpetrated,  that  same  general  quarter  session  of  the 
peace  of  our  said  lord  the  king,  was  adjourned  by  tbe 
aforesaid  justices  of  our  said  lord  the  king,  in  that  court 
being,  until  Thursday,  to  wit,  the  >  ■  "  day  of  the  ^amli 
month  of  *,  in  the  dl'st  year  of  the  reign  afore^aid\ 

to  be  holden  in  Predton,  in  Amounderness,  in  and  for 
the  same  county,  to  dd  further  as  the  court  there  should 
bonsider.     And  on  the  said  Thursday,  the-^-^  day  of 
■•  ■    ■■  ,  aforesaid,  in  the  year  aforesaid,  at  the  same  ge^ 
neral  quarter  session  of  the  peace  of  our  said  lord  ttw 
king,  hoid^en  by  the  said  adjournment  at  Preston  afore^' 
taid,  in  and  for  the  said  county,  before  J.  P.  &c;  and 
t>ther8  their  companions,  thien  and  there  present,  justices 
of  our  said  lord  the  king,  &c.  that  6am)B  geheral  quarter 
session  of  the  peace  of  our  said  lord  the  king,  holden  by 
adjournment  as  aforesaid,  was  further  adjourned  by  thie 
same  last-mentioned  justices  of  our  said  lord  the  king^ 
in  that  court  being,  until  Mobday,  to  wit,  the  -«-**-•  day 
of  tbe  same  month  of  ■'^    ■■  '  ,  in  the  51st  year  of  the  veigit 
aforesaid,  to  be  boldea  at  Wigan,  in  and  for  tbe  said 
county,  to  dd  further  as  the  court  there  ihould  consider^ 
and  on  the  said  Monday,  the  — r—  day  of  — — —  afore^ 
^  said,  in  the  year  laforedaid,  the  same  session  of  the  peace 
^  bf  our  said  lord  the  king,  Was  holden  by  the  adjourn^ 
ment   last   aforesaid,    at  Wigan  aforesaidf,   i»  and    fot 
the  said  county,  before  R.  6.  &c.  esquires,  and  otbel 
their  compi&nibnii,  then  ahd  there  present,  justices,  fee; 
sit  which    said  tessibn  of  the  peace  of  our  said  \oiii 
the  king,   holden  by  the  said  last-mentioned  adjocirti^ 
knent  at  Wigan  aforesaid,  in  and  for  the  said  county,  thud 
gaid  *-*»*^  day  of  — — ^,  in  the  51st  year  6f  tbe  reigil 
liforesaid^  upon  the  oaths  df  W.  H.  &c.  (Uim  names  of  tkt 
grand  jury^)   gentlemen,  gdod  and  lawful  men  of  the 
county  of  Lancaster  aforel^aid,  then  aiid  there  sworn  and 
charged  to  inquire  for  our  said  lord  the  king,  and  for  the 
b'ody  of  the  said  county,  it  was  presented  that  one  W.  W« 
late  of  the  township  of  O.  in  the  county  bf  L.  l^LJbdurer^ 
bn  tbe  — •  day  of  — — ^,  in  the  5lst»  &c.  (htre  stt  oal 
the  indictment  for  simple  tdrciny,)  whereupon  the  sheriff 
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of  the  aiftid  county  was  commandef^  to  a^yprehend  and  tak^ 
the  body  of  the  said  W.  W.;  and  thereupon,  at  the  same 
general  quarter  session  of  the  peace,  holden  by  the  said 
iast-mentioned  adjournment,  at  Wigan  aforesaid,  io  the 
county  aforesaid,  the  said  — -^  day  of—*—,  in  the  disk 
year  of  the  reign  aforesaid,  before  the  said  justices  of  our 
iulid  Ibrd  the  kins  last  above  named,  came  the  said  W.  W. 
in  the  custody  of  the  governor  of  the  house  of  correction 
in  Preston  aforesaid,  (into  whose  custody,  in  the  saoie  pri- 
son, he  the  said  W.  W.  had  been  before  committed,)  and 
having  had  hearing  of  the  indictment  aforesaid^  was  in- 
stantly asked  to  speak  to  the  said  court,  how  he  wooM 
acquit  himself  of  the  premises  aforesaid,  in  the  indict- 
ment aforesaidi  so  charged  and  imposed  on  him,  who  said 
that  he  was  guilty  of  the  felony  aforesaid,  in  the  indict- 
ment  aforesaid,  on  him  so  charged  and  imposed,  as  by 
the  form  of  the  said  indictment  was  charged  and  sup* 
posed  to  be,  and  upon  that  it  was  required  by  the  court 
there,  of  the  said  W .  W.  if  he  had  any  thing  to  say  for 
himself,  why  the  court  th^re  ought  not  to  proce^  to 
judgment  concerning  him  upon  the  said  indictment,  who 
said  nothing  besides  what  at  first  be  had  said,  wbereupoa 
all  and  singular  the  premises  being  seen  and  understood 
by  the  court  there,  it  was  considered  and  adjudged  b^ 
the  court  there,  that  the  said  W.  W.  should  be  sent  and 
transported  to  some  parts  beyond  the  seas,  for  the  space  of 
seven  years,  pursuant  to  the  statute  in  that  case  made 
and  provided}  as  by  the  record  thereof  more  fully  appears; 
and  the  jurors  aforesaid,,  now  here  svorn,  do  further  pre- 
sent, that  the  said  W.  W.  afterwards,  to  wit,  on  the 

day  of  *  ,  in  the  54th  year  of  the  reign  of  our8aidk>rd 
the  king,  with  force  and  arms,  feloniously^  and  w*ithout 
any  lawful  excuse,  was  at  arge  within  {h)  this  kingdooi 
of  Great  Britain,  to  wit,  at  Liverpool,  in  the  said  count/ 
of  Lancaster,  before  the  expiration  of  the  said  space  of 
ieven  years,  for  which  be  the  said  W.  W.  was  so  adjudged 
to  be  transported  as  aforesaid,  against  the  form  of  the  stat 
&C.  and  against  the  peace,  kc. 

[h)    Qu.   whether  it  would  was  the  kingdom  of  Great  Bri-* 

not  be  proper  to  aver,  **  within  tain,  to  wit,  at»  &c.^* ;  but  see 

that  part  of  the  said   united  '  note  (a),  p.  S69.   The  priiooef 

kin«lom»  which,   at  the  time  was  convicted  upon  this  indict'* 

of  me  making  of  the  stat.  &c.  ment.  Lane*  Sp.  Ass.  1814. 
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ILLEGAL  ATTEMPTS,  SOLICITATIONS^ 
AND  ENDEAVOURS  («). 

2Q9b  Indictment  fur  endeavouring  to  seduce  a  soldier  from  his  alle' 

giance  (6). 

That  A.  B.  being  a  wicked  and  evil-disposed  person, 
on,  &c.  with  force  and  arms,  at,  &c.  feloniouEly,  aid  ma- 
liciously and  adoisedly  (c)  endeavour  (d)  to  seduce  M.  L. 
he  the  said  M.  L.  then  and  there  being  a  person  serving  in 
his  majesty's  forces  by  land«  from  his  duty  and  allegiance 
to  his  said  majesty,  against  the  form,  &c«  and  against  the 
peace,  &c« 

{Second  count.)  Feloniously,  did  maliciously  and  ad- 
visedly endeavour,  to  excite  and  stir  up  the  said  M.  h*  he 
the  said  M.  L.  then  and  there  being  a  person  serving  in  his 
majesty's  forces  by  land  as  aforesaid,  to  commit  an  act  of 
mutiny,  and  to  commit  traitorous  and  mutinous  practices, 
gainst  the  form,  &c.  and  against  the  peace,  &c. 


t230.    Indictment  for  enticing  an  artijioer  to  leave  the  kingdom  {e). 

That  A.  B.  lute  of.  Sec.  labourer,  within  twelve  months 
next  before  the  taking  of  this  inquisition,  on,  &c.  with 
force  and  arms,  at,  /^c.  unlawfully  did  contract  with  one 


{a)  For  assaults  with  differf 
ent  intents,  see  pr.  p.  386,  ^c^ 

[b]  Under  the  stat.  37  G.  3. 
c.  70.  see  p.  137.  the  preamble 
recites,  that  whereas  divers 
wicked  and  evil  disposed  per- 
sons by  the  publication  of 
written  or  printed  papers,  and 
by  malicious  and  advjsed 
speaking,  have  of  late  indus* 
triogsly  endeavoured  to  seduce- 
persons  serving  in  his  majes- 
ty *s  fprces;  by  sea  or  land, 
fro  At  their  duty  and  allegiauice 
to   his  majesty,  and  to  incite 


them  to  mutiny  and    disobe* 
dience. 

(c)  It  was  bolden  that  this  al- 
legation was  sufficient  without 
a  niore  express  averment  that 

.  the  defendant  knew  that  M.  !«• 
wa^  a  soldier.  See  R.  v.  Fu/- 
/er,  1  Bos.  ^  PuU  180.  and 
p.  156. 

[d]  It  ^as  bolden  that  this 
averment  was  sufficient  without 
setting  forth  the  means,  see  p. 
147.    1  Bos.  &  Pull.  180. 

(c)  Ui^der  tl^e  stat.  23  G.  2. 
c.  13, 
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I.  M.  he  the  said  I.  M.  then  and  there  being  a  manufac- 
turer»  workman,  and  artificer(e)  of  Great  Britain(/),  in  the 
weaving  of  linen  cloth,  (g),  then  and  there  being  a  manu- 
facture of  Great  Britain,  to  ^  oat  of  this  kingdom  of 
Great  Britain,  into  a  certam  foreign  country,  called 
America  (A),  such  foreign  eountiy  not  then  being  within 
the  dominion  or  belonging  to  the  crown  of  Great  Britain, 
in  contempt,  6cc.  against  the  form,  &c.  and  against  tbci 
peace,  &c. 


23 1  •  Jiid»c<aieiU  /or  utUrmg  sedUiavM  words* 

That  A,  B.  late  of,  &c.  labourer,  being  a  wicked,  aedi^ 
tious,  and  evil-disposed  perfioii,  and  greatly  disatfected  to 
our  said  lord  the  king,  and  contriving  and  intending  the 
iiqi;e  subjects  of  pur  said  lord  the  king  to  incite  and  move 
to  hatred  and  dislike  of  the  person  of  our  said  lord  the 
king,  a.nd  of  the  government  established  witliin  this  realm, 
pn,  &C.  with  force  and  arms,  at,  &c.  in  the  presence  and 
t|earing  Qf  divers  li^e  subjects  of  our  said  lord  the  king, 
Tpaliciqusly,  unlawfully,  wickedly,  aqd  seditiously  did 
publish,  utter,  and  declare  with  a  loud  voice,  of  and  con^ 
ceming  our  said  lord  the  king,  these  words  following,  that 
is  to  say,  **  Ui^  majesty,  George  the  Third,  (meaning  our 
^id  lord  the  king,)  i^  *****, thank  God  for  it;  I  (mean- 
ing the  said  A.  B.)  hope  be  (meaning  our  said  Iprd  the 
king)  will  soon  be  no  more:  damnation  to  all  royalists,** 
to  the  great  scandal  pf  pur  said  Iprd  the  king,  in  contempt 
pf  our  said  lord  the  king  and  bis  laws,  to  the  evil  and 
pernicious  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace,  &c.  (td  count,)  That  the  said  A.  B. 
being  such  wicked,  seditious,  and  evil-disposed  person  as 
liforesaid,  and  greatly  disajBTected  to  our  said  lord  the  king. 


(e)  The  words  of  the  stat* 
are  workman  or  artificer,  but 
the  conjunctive  allegation  is  not 
improper,  see  A.  v.  MyddUton, 
6  T.  R.  739. 

(/)  Vide  p.  650,  note  [k]. 

Ig)  The  stat.  uses  the  words, 
or  any  other  manufacturer^ 

{h)  It  was  objected  that  the 
indictment  charged  generally^ 
that  America  was  out  of*  the 


king^s  dominions,  though  the 
fiict  was  noV>riously  otherwise, 
which  the  court  ought  to  no* 
tice,  and  that  it  slMuld  bare 
f)een  stated  to  what  part  of 
America  the  manufacturer  was 
enticed,  hut  the  court  held  that 
the  verdict  of  the  jury  was  oon^ 
elusive,  it.  V.  A/tfcWetos,  ^ 
T.  R.  ^19. 


and  contriving  and  intending  the  liege  subjects  of  our  said 
lord  the  king  to  incite  and  move  to  hatred  and  dislike  of 
the  person  of  our  said  lord  the  king,  and  the  government 
established  within  this  realm,  on,  &c.  with  force  and 
arms,  at,  &c.  unlawfully,  wickedly,  maliciously,  and  se- 
ditiously, in  the  presence  and  hearing  of  divers  liege  sub- 
jects of  our  said  lord  the  king,  again  did  publish,  utter,  and 
declare  of  and  concerning  our  said  lord  the  king  and  his 
good,  true,  and  faithful  subjects,  these  words  foHowingy 
that  is  to  say,  *'  I  (meaning  the  said  A.  B.)  hope,  king 
George  the  H'hird  (meaning  our  said  lord  the  kipg)  will 
soon  be  no  more;  damnation  to  all  royalists.**  {Conclusion 
as  before.) 

232.  Information  for  writing  and  puhlishing  a  libel  againsi  the 

king  and  government* 

That  I.  H.  late  of  I^ondon,  clerk,  being  a  wicked,  mali- 
cious, seditious,  and  ill-disposed  person,  and  being 
greatly  disaffected  to  our  saia  lord  tne  king,  and  to  his 
administration  of  the  government  of  this  kingdom,  and 
the  dominions  thereunto  belonging,  and  wickedly,  mali- 
ciously, and  seditiously  contriving,  devising,  and  intend- 
ing to  stir  up  and  excite  discontent  and  sedition  among 
his  majesW*s  subjects,  and  to  alienate  and  withdraw  th^ 
affection,  fidelity,  and  allegiance  of  his  said  majesty*s  sub- 
jects from  his  said  majesty,  and  to  insinuate,  and  cause  it 
to  be  believed,  that  divers  of  his  said  majesty's  innocent 
and  deserving  subjects  had  been  inhumanly  murdered  by 
his  said  majesty's  troops  in  the  province,  colony,  or  plan- 
tation of  the  Massacnusetts  Bay,  in  New  England,  in 
America,  belonging  to  the  crown  of  Great  Britain,  and 
unlawfully  and  wickedly  to  seduce  and  encourage  his 
majesty's  subjects  in  the  said  province,  colony,  or  plan- 
tation to  resist  and  oppose  his  majesty's  government,  on, 
&c.  with  (2)  force  and  arms,  at  [k],  &c.  wickedly  malici- 
ously (/),  ancl  seditiously  did  write  and  publish  (m),  and 
cause  an4  procure  to  be  written  and  published,  a  certain 


(t)  This  allesation  is  unne*  p.  166.    Sir.  392.     1  Vin.  \b. 

cessary,  see  7  T.  R.  4.  33. 

{k]  As  to  this  venue,  see  p.  (m)  See  Starkie's  Law  oFLi- 

28.  bel,  p.  300.     Baldivin  v.  El- 

(I)  As  to  this  averment,  see  p^tfuton«,  B1.  R.  1037. 
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false^  {n),  wicked,  malicious^  scandalous,  and  seditbui 
libel  (o),  of  and  concerning  his  said  maje&ty*8  ^overnmeDt 
and  the  employment  of  his  troops,  according  to  the  tenor 
apd  elTept  (p)  following; 

" Kina;'s  Arms-tavern, Cornhill,  June  7,  li7o* 

"  At  a  special  meeting  this  day  of  several  members  of 
the  Constitutional  ^^ociety,  during  an  adjournment,  a  gen- 
tleman proposed,  that  a  subscription  should  be  immedi- 
ately entered  into  by  such  of  the  members  present  who 
might  approve  the  purpo^,  for  raising  the  sum  of  one 
bupdr^d  pounds,  to  be  applied  to  the  relief  of  the 
widows,  orphans,  and  aged  parents  of  our  beloved  Ame- 
rican fellow  subjects,  who,  faithful  to  the  character  of 
Englishmen,  preferring  death  to  slavery,  were,  for  that 
rjeason  only,  inhumanly  murdered  by  the  king*s  (meaq- 
ing  his  majesty's  (7) )  troops  at  Lexington  and  Concord,  in 
the  province  of  Massachusetts  (meaning  the  said  pro- 
vince, colony,  or  plantation  of  the  Massacbuaet?  Bay, 
in  New  Fngland,  in  America,)  on  the  nineteenth  of  \gist 
April*,  which  sum  being  immediately  collected,  it  was 
thereupon  resolved,  that  Mr.  H.  (meaning  himself  the 
said  I.  H.)  do  pay  tomorrow  into  the  hands  of  Messrs. 
B.  and  C.  on  account  of  Dr.  F,  the  said  sum  of  one  hun- 
dred pounds;  apd  that  Dr.  F.  be  requested  to  apply  \h^ 
same  to  the  above  mentioned  purpose.  1.  H." 

(meaning  himself  the  ssiid  I.  H.)  in  contempt  of  our  said 
lord  the  king,  in  open  violation  of  the  laws  of  thi^  king* 
dom,  and  against  the  peace,  &c. 

[Second  count,]  1  nat  the  said  I.  H.  being  sgch  persoq 
as  aforesaid,  and  again  unlawfully,  wickertly,  maliciouslv, 
and  seditiously  devising,  contriving,  and  intending  m 
aforesaid,  afterwards,  to  wit,  on,  &c.  with  force  and  arnii, 
at,  &c.  wickedly,  nmliciously,  and  seditiously  printed  aiid 
published,  an<l  caused  and  procured  to  be  printed  and 
published,  in  a  certain  newspaper,  entitled,  "  The  Morn* 
mg  Chronicle  and  London  Advertiser,**  a  certain  other 
false,  wicked,  scandalous,  malicious,  and  seditious  libd 
of  and  concerning  his  said  majesty's  government  and  tb^ 
employment  of  his  troops,  accordfing  to  the  tenor  and  ef* 

(n)  This  allegation  need  not  (9)   As  to  the  natm«  and 

be  proved,  see  7  T.  K.  4.  use  of  innu^dos,  see  p.  1^ 

(o)  l^'ce  p.  137.  and  Starkie  A;c.  and  St^r^e  op  libelt  p* 

on  Libel,  p.  31>4,  &c.  334,  <^c, 

(p)  See  p.  ]*24,  &c. 
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feet  following,  that  is  to  say»  (selling  out  the  libel  as  be^ 
fore.) 

Third  andfuurth  counts  fur  publishing  tbe  same  in  other 
nturspapers, 

(Fifth  count,)  Wickedly,  maliciously,  and  seditiously 
did  print  and  publish,  and  cause  and  procure  to  be  printed 
and  published,  a  certain  other  false,  wicked,  malicious, 
scandalous,  and  seditious  libel  of  and  concerning  his  said 
majesty's  government  and  the  employment  of  his  troops, 
according  to  tbe  tenor  and  effect  following,  that  is  to  say, 
(as  before,) 

Sixth  county  for  printing  and  publishing  that  part  of 
the  libel  which  precedes  the  *• 

{Seventh  counts)  And  the  said  attorney*general  of  omr 
said  lord  the  king,  for  our  said  lord  the  king  further  gives 
the  court  here  to  understand  and  be  informed,  that  tbe 
said  I.  U.  being  such  person  as  aforesaid,  and  again  un- 
lawfully, wickedly,  maliciously,  and  seditiously  contriv- 
ing, devising,  and  intending,  as  aforesaid,  afterwards,  to 
wit,  on,  &c.  with  force  and  arms,  at,  &c.  wickedly,  mali- 
ciously, and  seditiously,  did  write  and  publish,  and  cause 
and  procure  to  be  written  and  published,  a  certain  false, 
wicked,  scandalous  malicious,  and  seditious  libel  of  and 
concerning  his  said  majesty's  government  and  the  em- 
ployment of  his  troops,  according  to  the  tenor  and  effect 
following:  "  I  (meaning  himself  the  said  I.  U.)  think  it 
proper  to  give  the  unknown  contributor  this  notice,  that 
I  (again  meaning  himself  the  said  I.  H.)  did  yesterday 
pay  to  Messrs.  B.  and  C.  on  the  account  of  Dr.  F.  the 
sum  of  fifty  pounds,  and  that  I  (again  meaning  himself 
the  said  I.  H*)  will  write  to  Dr.  F.  requesting  him  to  ap- 
ply the  same  to  the  relief  of  the  widows,  orphans,  aud 
aged  parents  of  our  beloved  American  fellow  subjects, 
who,  faithful  to  the  character  of  Englishmen,  preferring 
death  to  slavery,  were,  for  that  reason  only,  inhumanly 
murdered  by  the  king's  (meaning  his  said  majesty's) 
•troops  at  or  near  Lexington  and  Concord,  in  the  province 
of  Massachusett's,  (meaning  the  said  province,  colony,  or 
plantation  of  the  Massachusetts  Bay,  in  New  England,  in 
America,)  on  the  nineteenth  of  last  April.  I.  IL  (again 
meaning  himself  the  said  h  H.)  (C-onciusion  as  before  (r).) 

(r)  The  original  indictment,  in  different  ne>v8papers,   and 

Cowp*    683.    contaiDs    other  also  the  publishing  of  bpth  on 

counts  statia^  the  printing  and  different  days, 
publishing  of  the  latter  libel 
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233.  Itididmeni  for  wriixng  and  ddwermg  a   chaUem^  of  ifct 

fMfflwctf  of  a  thifd  penon. 

That  A.  B.  late  of,  &c.  esq.  on,  &c.  at,  &c.  beipg  of  a 
turbulent,  wicked,  and  malicious  disposition,  and  iotend- 
ing  to  procure  great  bodily  barm  and  mischief  to  be  dose 
to  C.  !>•  late  of,  &&  in  tbe  county  aforesaid,  esquire,  and 
also  intending,  as  much  as  in  him  the  said  A.  B.  lay,  to 
incite  and  provoke  tbe  said  C.  D.  unlawfully  to  fight  a 
duel  with  and  against  one  £.  F.  late  of  tbe  same  place, 
esquire,  on  the  said  second  day  of  December,  in  the 
~— —  year  aforesaid,  with  force  and  anna,  at  Bi 
aforesaid,  in  tbe  coupty  aforesaid,  did  unlawfully,  wide- 
edly,  and  maliciously  write,  and  cause  to  be  written,  a 
certain  paper-writing,  in  tbe  words,  letters,  and  Aguics 
following,  to  wit,  "  To  C.  D.  esquire,  at  B.  (meaning  the 
said  C.  D.)  by  the  desire  of  Mr.  E.  F,  (meaning  the  said 
E.  F.)  I  (meaning  himself  the  said  A.  B.)  wait  oo  yoa 
(meaning  the  said  C  D.)  to  inform  you  (meaning  tbe 
said  C.  D.)  that  he  (meanii^  the  said  E.  F.)  expects  audi 
satisfaction  as  one  gentleman  should  require  from  ano* 
ther,  for  an  insult  bestowed  on  biro;  your  (meaning  the 
said  C.  D.*s)  conduct,  merits  every  treatment  a  scoundiri 
deserves.  Manner,  time,  and  place  left  to  you  (meano^ 
the  said  C.  D.)  A.  B.  Dec.  S."  (meaning  and  inteodisg 
by  the  said  paper-writing  a  challenge  to  the  said  C.  D.  to 
f^ht  a  duel  with  and  against  the  said  E.  F.)  which  said 
paper-writing  (meaning  and  intending  the  same  as  sock 
challenge  as  aforesaid)  he  the  said  A.  B.  afterwaids,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  B«  aforesaid, 
in  the  county  aforesaid,  unlawfully,  wickedly,  and  mali- 
ciously, did  deliver,  and  cause  to  be  delivered,  to  tbe  said 
C.  D.  against  the  peace,  &c* 

(^ecuacl  coHHi,  for  ddwtrimg  a  wriUen  chalhmff  at 
/rom,  and  on  the  part^  and  fty  the  desire  of  B.  P.)  Thst 
the  said  A.  B.  being  such  evil-dispoaed  fferwofn  mod  dis- 
turber of  tbe  peace  of  our  said  loni  the  king  as  afeiesaid, 
and  intending  to  procure  great  bodily  barm  and  mischief 
to  be  done  to  the  said  C.  D.  and  to  incite  and  provoke 
him  the  said  C  D.  unlawfully  to  fight  a  duel  with  and 
against  the  said  £.  F.  afterwards,  to  wit,  on  the  same  <bj 
and  year  aforesaid,  with  force  and  arms,  at  B.  aforesaid, 
in  the  county  aforesaid,  did  unlawfoiiy,  wickedly,  and 
maliciously  deliver,  and  cause  to  be  delivered,  a  ceitaia 
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written  challenge*  as  from,  and  on  the  part,  and  by  the 
flesire  of  the  said  E.  F.  to  the  said  C.  D.  unlawfully  to 
fight  a  duel  with  and  against  the  said  £.  F.  which  said 
last' mentioned  challenge  is  as  follows,  that  is  to  say, 
(^ei  out  the  chaUenge^)  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity. 

( Third  county  for  provoking  and  inciting  the  prosecutor 
to  fight.)  That  the  said  A.  B.  being  such  evil-disposed 
person,  and  disturber  of  the  peace  of  our  said  lord  the 
king  as  aforesaid,  and  intending  to  procure  great  bodily 
harm  and  mischief  to  be  done  to  the  said  C.  D.  and 
to  incite  and  provoke  hiin  the  said  C.  D.  unlawfully  to 
Gght  a  duel  with  and  against  the  said  F.  F.  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  with  force  and 
arms,  at  B.  aforesaid,  in  the  county  aforesaid,  did  unlawr 
ifully,  wickedly,  and  maliciously,  provoke  and  incite  the 
aaid  C.  D.  (in  the  peace  of  God  and  our  said  lord  the  kin^ 
then  and  there  being,)  unlawfully  to  fight  a  duel  with  and 
against  the  said  £.  F.  against  the  peace,  &c. 


234,  InfomuUion  for  challenging  and  posting. 

That  A*  B.  late  of,  &c«  esquire,  being  a  person  of  turr 
|)ulent,  wicked,  and  malicious  disposition,  and  not  hav- 
ing the  fear  of  God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  and  wick- 
edly and  maliciously  intending,  as  much  as  in  him  lay, 
not  only  to  terrify  and  affright  one  C,  a  good  ai|d 
peaceable  subject  of  our  said  lord  the  king,  but  alsq  tq 
kill  and  murder  him,  heretofore,  to  wit,  on,  &c.  with 
force  and  arms,  at,  ^c.  unlawfully  and  wickedly  did  pro- 
yoke  and  challenge  the  said  C.  to  fight  and  duel  against 
him  the  said  A.  B.  with  sword  and  pistol;  and  the  said 
■  of  our  said  lord  the  king,  giveth  the  court  here 

further  to  understand  and  be  informed,  that  the  said  C^ 
having  then  and  there  refused  to  fight  with  the  said  A.  B, 
in  pumuance  of  such  wicked  and  unlawful  challenge  last 
aforesaid,  he  the  said  A.  B.  for  the  completing  his  afore- 
said evil  and  wicked  purpose  and  design,  and  further 
to  provoke  and  incite  the  said  C.  to  fight  and  duel  against 
him  the  said  A.  B.  in  the  manner  aforesaid,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  C  aforesaid^, 
in  the  county  aforesaid,  did  wickedly  and  maliciously 
place,  stick  up  and  upon|  and  caused  to  be  placed,  stucl^ 
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up.  and  exposed  to  public  view,  to  wit,  on  the  maitet 
house  in  C  aforesaid,  a  certain  paper  writing,  with  the 
name  of  him  the  said  A.  B.  thereunto  subscribed,  con- 
taining certain  scurrilous  and  abusive  matter  against  the 
said  C.  of  the  tenor  following,  that  is  to  say,  "  Having  re- 
ceived, (meaning  thereby  that  the  said  A.  B.  had  re- 
ceived,) a  most  ungentlemanlike  aHront  from  C  H.  esquire, 
(meaning  the  said  C.)  I  (meaning  himself  the  said  A.  B. 
distinguish  him  (meaning  the  said  C.)  thus,  that  none  may 
doubt  the  individual  m.in  of  — — ^,  in  the  county  of  M.  be 
(again  meaning  the  said  C.)  having  in  the  most  cowarrlly 
manner  refused  to  give  me  {'meaning  himself  the  said  A.  B.) 
the  satisfaction  due  to  a  gentleman,  I,  (meaning  himself 
the  said  A.  B.)  here  in  the  sight  and  for  the  infonnatioo  of 
his  countrymen,  post  him,  (Tneaning  the  said  Cj  and  de- 
clare hitn  (again  meaning  the  said  C.)  to  be  a  dirty,  cow- 
ardly, insolent  fool,  as  such,  I  {meaning  himself  the  said 

A.  B.)  will  ever  treat  him,  (meaning  the  said  C.)   A.  B.  of 

B.  in  the  county  of  M."  to  the  great  damage  and  terror 
of  him  the  said  C.  H.  and  against  the  peace  of  our  s:.id 
lord  the  king,  his  crown,  an. I  dignity. 


235.  Indictment  for  draicvtg  in  fffigy  the  collectors  of  the  assuted 

taxes^  in  ptrsuance  of  a  conspiracif. 

That  A.  B.  late  of,.&c.  labourer,  C.  D.  late  of  the  same 
place,  labourer,  &c.  being  respectively  persons  of  evil, 
envious,  ami  wicked  minds,  and  of  roost  malicious  dis-. 
positions,  and  maliciously  and  unlawfully  devising  and 
mtf  nding  to  injure  and  aggrieve  one  £•  F.  gentlemaiv 
then  and  there  being  an  officer  and  person  engaged  add 
employed  in  certain  business  relating  to  the  revenue  of 
our  siiid  lord  the  king,  to  wit,  an  inspector  of  the  dutia 
on  horses  and  windows,  and  all  other  duties  under  the 
management  of  the  commisioners  for  managii)g  his  ma- 
jesty's affairs  of  taxes,  by  several  acU  granted  to  his  ma-i 
jesly,  and  G  11.  then  and  there  being  an  otiicer  and  per- 
son engaged  and  employed  in  certain  business  relating  to 
the  revenue  of  our  said  lord  the  king,  to  wit,  9ti  officer 
for  the  survey  and  inspection  of  the  several  and  respec- 
tive rates  and  duties  upon  hprses,  windows,  and  iigbt% 
and  upon  inhabited  houses,  and  upon  male  servants,  car» 
riagts,  horses,  niules,  and  dogs»  by  certain  acts  of  par- 
liament granted  to   his    majesty,   and  for  viewing   aud 
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tiumbering  the  several  lights  or  windows  in  each  house, 
ehd  inspecting  and  examining  the  nssessmentor  certifi- 
cate thereof,  made  or  lo  be  made  according  to  the  direc- 
tion of  certain  acts  of  parliament,  and  for  doing  all  other 
matters  by  the  statutes  in  such  case  made  and  proyided^ 
requisite  to  he  done  by  an  olficer  of  that  nature,  in  the 
county  of  — — ,   being  respectively,  good,   peaceable^ 
and  well  disposed  subjects  of  our  said  lord  the  king,  and 
to  bring  them  into  great  contempt,  infaniy,  hatred,  and 
disgrace,  on,  &c.  with  force  and  arms,  at,  &c.  unlawfully 
and  maliciously  did  conspire*  combine,  confederate,  and 
agree  among  themselves,  and  together  with  divers  other 
evilHlii|H)sed  persons,  whose  names  are  unkfiown  to  the 
jurors  aforesaid,  to   traduce,  defame,  vilify,  and   bring 
into  public  hatred,  ridicule,  and  contempt,  the  said  E.  F. 
and  G.  H.  as  such  officers  as  aforesaid,  and  to  make,  and 
cause  to  be  made,  a  great  noise,  riot,  rout,  tumult,  and 
disturbance,  at,  &c.:  and  that  the  said  A.  B.  &c.  in  pur- 
suance of  and  according  to  the  conspiracy,  combination, 
confederacy,  and  agreement  as  aforesaid  before  had,  after- 
wards, to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  un- 
lawfully and  maliciously  did  put  and  place,  and  cause 
and  procure  to  be  put  and  placed,  two  figures  or  effigies, 
the  said  eOigies  or  figures  being  intended  to  represent  the 
said  £•  F.  and  G.  H.  in  a  certain  cart;  and  then  and  there 
unlawfully  did,  by  and  with  a  certain  hoi^e,  draw,  and 
cause  to  be  drawn,  the  said  cart  with  the  said  effigies  so 
put  and  placed  therein,  and  exposed  to  public  ^ight  and 
view,  in,  through,  and  along  divers  public  streets  and 
common  highways  there,  and  also  before  and   near  the 
dwelling-house  of  the  said  K.  F.  and  dwelling-houses  of 
divers  liege  subjects  of  our  said  lord  the  king  there  situ- 
ate, and  in  the  presence,  sight,  and  view  of  divers  liege 
subjects  of  our  said   lord  the   king,   in  the  manner  in 
which  criminlils  are  usually  conveyed  to  the  place  of  ex'^ 
ecution:    and  did  then  and  there,  during  ail  that  time, 
toll,  and  cause  to  be  tolled,  a  certain  targe  bell  of  and 

belonging  to  a  certain  church  at  •»— • "— »,  and  ma<?c 

and  caused  to  be  made  a  great  noise,  riot,  rout,  anJ  tu-*- 
mult,  and  disturbance,  and  utter,  and  cause  to  be  ut^ 
iered,  divers  malicious  and  opprobrious  words  and 
speeches,  defaming  and  vilifying  the  said  E.  F.  &c.  and 
among  others  the  opprobrious  words  and  speeches  follow- 
ing, that  is  to  say,  *^  Damn  the  dog  taxers,  (meaning,  &c.) 
damn  (he  window  peepers  (meaning,  ^c.)*' ;  and  .beat,  and 
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cause  to  be  beaten,  the  beads  and  .  faces  and  other  parts 
of  the  said  eiTigies  and  figures,  and  did  afterwards,  \o 
wit,  on,  &c.  at,  &c.  cast  and  throw  the  said  effigies  or 
figures  into  a  certain  river  or  stream  of  water,  to  denote 
iind  represent  the  death  and  drowning  of  theni  the  said, 
&c.  and  did  then  and  there,  immediately  after  duch  cast- 
ing  and  throwiilg,  ring,  and  caude  to  be  tuog,  direri 
bells,  in  and  belonging  to  a  certain  church,  at,  &c.  in  the 
manner  in  which  the  said  belts  were  used  to  be  ningoo 
joyful  occasions;  and  did  afterwards,  to.wit,  on,  &c.at« 
&c«  compose,  write,  and  publish,  and  cause  and  procure 
to  be  composed,  written,*  and  published,  a  certain  maU* 
cious  and  acandalous  libel,  containing,  amoagst  other 
things  therein,  divers  scandalous  and  malicious  .matters 
and  things,  of  and  concerning  the  said,  &c.  to  the  tenor 
and  efilect  following,  that  is  to  say,  **  These  two  unfor^ 
tunate  malefactors,  (meaniilg;  lie.)  were  drawn  to  the 
place  of  execution,  attended  by  that  able  priest.  Jemmy 
Wood;  on  their  arrival,  £.  F*  (meaning,  &c.)  fitood  op, 
and  with  uplifted  handd  addr^sed  the  spectators  as  fol« 
lows^— >'  Fellow  mortals,  you  have  now  presented  to  your 
view,  one  of  the  most  unfortunate  of  men,  (meaning*  dca) 
whose  villainy  has  brought  him  to  the  most  deteataUe 
bf  all  deaths!  I  (mining,  &c.)  have  been  the  bane  of 
bocial  comfort  to  ifhany;  you  now  see  the  cduseaoences 
bf  incorrigible  roguery;  I  (meaning,  jpc.)  have  rid  nam* 
bers  of  the  golden  dropsy  which  Subsists  near  the  purser 
in  order  to  add  to  my  own  disease;  which  will  soon  ter- 
faiinate  my  existence.  To  what  dark  abyss  am  I  has* 
lening!  tx>  unknown  regiooi  and  pstins  yet  unfeit  fay 
me!  Ah!  too  late  do  I  repent;  the  time  is  come  I  rant 
answer  to  the  call  of  justice;  had  I  been  just  and 
half  honest  would  have  served  me.  I  claim  foi^i 
bf  you,  though  I  have  wronged  you  all  alike,  with  this 
my  vile  associate*  (raeaningj  &c.)  partnei*  of  nj  Tft*^ 
lainies, — sharer  of  my  gains ;  words  are  wanting  to  am^ 
yince  you,  how  my  conscience  goad^  me;  Heaveo  bath 
now  poured  down  curses  on  my  head.'  N.  B.  Tbii 
speech  was  answered  by  some  pretty  k>ttd  bunas.  Tiie 
bther  miscreant,  (meaning,  &c.)  then  stood  up,  and  witk 
most  beastly  howl  thus  addressed  the  delighted  specta* 
tors, — 'Ungrateful  wretches^  you  now  bdioid  m  bmh 
(meanii^,  &c.)  in  the  face  of  deaths  whose  tourage  dares 
to  call  you  by  your  proper  titles.  You  say,  I  aas  of  ao^ 
iorious  ploughshare  and  buckle  memory.     Yesy  I  am 
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(meaniugy  &cO:  my  cbnduet  as  such  eomtnanded  your 
esteem;  I  (meaning,  &c«)  took  but  20s.  and  gave  you 
two;  but  I  am  now  foiled  in  my  attempt,  to  strip  you 
of  all  within  your  shallow  purses.  With  an  eternal 
chaos  before  my  eyes,  I  tell  you,  we  (meaning,  &c.)  haVe 
shared  £1500;  this  I  say,  to  gripe  your  empty  pockets; 
Had  we  (meaning,  &c.)  lived,  your  persons  should  have 
been  in  pawn  to  glut  our  empty  coffers.  Now  fisirewell^ 
we  shall  meet  anon,  to  compliment  each  other  on  our 
rogueries.  I  (meaning,  &c.)  bid  you  all  farewell.  This 
hardened  villain's  (meaning  the  said,  &c.)  speech  was 
answered  by  much  hissing  and  clapping  of  hands.  They 
(meaning,  &c.)  were  then  drowned,  drawn,  quartered, 
and  dissected ;  the  joyful  ceremony  was  finished  by  belU 
ringing,  and  the  sudden  transition  of  every  one's  coud« 
tenance  from  that  of  a  melancholy  to  a  joyful  aspect* 
Jemmy,  the  priest,  endeavoured  to  convert  them  by 
sundry  hard  blows  and  divers  bruises.  Long  live  the 
king." — To  the  great  scandal,  infamy,  and  damage  of  the 
toid,  &c.  to  the  evil  example  of  al|  others,  and  against 
the  peace  of  our  said  lord  tne  king,  his  crown  and  dig-^ 
nity.  •  « 

(Second  counL)  And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present,  that  the  said,  &c.  be-^ 
ing  respectively  such  persons  as  aforesaid,  and  malici-^ 
oiuly  and  unlawfully  devising  and  intending  to  injurd 
and  aggrieve  the  said,  &c.  then  and  there  being  respec- 
tively good,  peaceable,  and  well-disposed  subjects  of  our 
said  lord  the  king,  and  to  bring  them' into  great  con-^ 
tempt^  infamy,  hatred,  and  disgrace,  on^  &c.  with  forcd 
and  arms,  at,  &c.  unlawfully  and  maliciously  did  con<< 
spire,  combine,  confederate,  and  agree  among  theoftseivesi 
and  with  divers  other  evil-disposed  persons  whose  names 
are  unknown  to  the  jurors  aforesaid,  to  traduce,  defamei 
Vilify,  and  bring  into  public  hatred,  ridicule  and  contempt^ 
the  said»  &c  and  the  characters  and  conduct  of  them  the 
said,  &a  respectively,  and  to  make,  and  cause  to  be  made^ 
a  great  noise,  riot,  rout«  tumult,  and  disturbance,  at,  Ace. 
aforesaid;  and  that  the  said  C.  D:  &c.  in  pursuance  of 
and  according  to  the  said  conspiracy,  combination,  confe- 
deracy,  and  agreement,  so  as  aforesaid  had,  afterwards,  td 
Wit,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  nn* 
lawfully  and  maliciously  did  put  and  place,  and  cause  and 
procure  to  be  put  and  placed,  &c.  {as  in  first  count.) 

(Third  count,]    Intending  to  ii\jure  the  said^  &c.  as 
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such  offiten  as  aforesaid,  &c.  and  to  make  and  ttuMtd 
be  marie,  a  great  noise,  &c.  {as  he/ore  in  Jirst  couitt]  uth 
lawfully  and  m.nliciously  did  put  and  place,  ftc.  (as  in  Iht 
first  county  bat  more  freneraliy^  and  omitting  all  the  op* 
probritms  words^  except  damn  the  dog  taxers  and  window 
peepers) 

Fourth  cunnt^ — same  as  thirdj  except  in  the  descriptiun 
tion  of  E.  F,  &c.  as  officersi, 


236.  Indictment  for  writing^  sending  ^  and  pMisking  d  Ubd. 

That  A.  B.  late  of  O.  schoolmaster,  being  a  person  of 
an  envious,  evil^  and  wicked  mind,  and  of  a  most  msii- 
cious  disposition,  and  wickedly,  maliciously,  and  unlaw- 
fully minding,  contriving,  and  intending,  as  much  as  in 
him  lay;  to  injure,  oppress,  aggrieve,  and  vilify  the  good 
name,  famci  credit^  •  and  reputation  of  C.  D.  widow,  a 
good,  peaceable,  and  worthy  subject  of  our  said  lord  the 
king,  and  to  bring  her  into  great  contempt,  ridicule,  and 
disgrace,  on,  &c.  with  force  and  arms,  at«  &c.  of  his  great 
hatred,  malice,  and  ilUwill  towards  the  said  C.  D.  wick- 
edly, maliciously,  and  unlawfully,  did  write  and  cause  to 
be  written^  a  certain  scandalous,  malicious,  and  defaaia- 
tory  libel,  of  and  concerning  the  said  C.  D.  cootainiog 
the  false,  scandalous,  malicious,  and  defamatory  words 
and  matter  following^  that  is  to  say,  [set  out  a  coptft  vilk 
proper  innuendos  to  explain  the  meaninfr^  if  theff  he  necep' 
9ary,)  which  said  scandalous,  malicious,  and  defamatoiy 
libel,  he  the  said  A.  B.  afterwards,  to  wit,  on,  &c.  at,  && 
wickedly,  maliciously,  and  unlawfully  did  send,  and  cause 
to  be  sent,  to  the  said  C.  D.'  in  the  form  of  a  letter,  di- 
rected to  the  said  C.  D.  by  the  name  of  Mrs.  C  D.  at  C. 
to  the  great  damage,  disgrace,  scandal,  and  infamy  of  the 
said  C.  D.  and  against  the  peace,  &c. 

{Second  count.)  That  the  said  A.  B.  being  such  entious, 
evil»  wicked^  and  malicious  person,  and  wickedly,  malt' 
ciousiy,  and  unlawfully  minding,  contriving,  and  intend- 
ing, as  aforesaid,  to  wit,  on  the  same  day  and  year  afore- 
saidi  with  force  and  arms,  at,  &c.  of  his  great  hatred, 
malice,  and  ill-will  towards  the  said  C.  D.  wickedly,  ma- 
liciously, and  unlawfully,  did  write  and  publish  to  the 
said  C.  D.  a  certain  other  scandalous,  malicious,  and  de- 
famatory libel  of  and  concerning  the  said  C.  D.  cootain- 
ing  very   false,  scandaiousi   malicious,    and    defeoiatory 
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yfpr^B  and  matter  following,  that  is  to  say,  [set  out  ikt 
libfl  as  before.)  .   i     .. 

Third  count,  for  openly  publishitigl. 


337.    liuiuAment  for  expomng  to  mUe  and  pMie  view  cni  obuerit 

prinL 

That  A.  B.  late^fy  &c.  bookseller,  being  a  scandalous 
and  evil -disposed  person,  and  not  having  the  fear  of  Goa 
in  his  heart,  but  devising,  contriving,  and  intendii^  the 
morals  as  well  of  youth  as  of  divers  other  liege  subjects 
of  our  said  lord  the  king,  to  debauch  and. corrupt,  and  to 
i^ise  and  create  in  their  minds  inordinate  and  lustful  de- 
sires, on,  &c.  with  force,  and  arms,  at,  &c,  in. a  .ceitaiti 
open  and  public  shop  of  him  the  said  A.  3*  there,  situate* 
unlawfully,  wickedly,  maliciously^  and  scandalpujdy,  did 
publish,  sell,  and  utter  to  one  Q,  D.  a.li^se  subject  of  our 
said  lord  the  king,  a  ^^rtain  lewd,  wicked,  scandalous,  iii- 
famous,  and  obscene  print,  on  paper^  entitfed,  **  The  Par- 
son receiving  Tithes  in  Kiqd,  representing^  &c.  (as  in 
the  prinff)  and  which  said  lewd,  wicked,  scandalous,  in- 
famous, and  obscene  print,  on  paper,  was  contained  in  a 
certain  printed  pamphlet,  then  and  there  uttered  and 
'sold  by  him  the  saia  A.  B.  to  the  said  C.  D.  entitled, 
"  the  (Jovent  Garden  Magazine,  or  amorous  Repository, 
calculated  solely  for  the  entertainment  of  the  polite 
World,"  to  the  manifest  corruption  and  subversion  of 
yotitb,  and  other  liege  subjects  ot  our  said  lord  the.  king, 
in  their  manners  and  conversation,  to  the  great  sci^ndal, 
infamy,  and  disgrace  of  all  the  clergy  of  this  kingdom,  in 
contempt  of  our  said  lord  the  king  and  his  laws^  and 
against  the  peace,  &c. 

In  a  second  count  allege  the  publication,  omitting  that 
it  was  contained  in  any  pamphlet^  &c. 


238.  Indktment  for  an  auenq>t  to  poison  another. 

{Commencement  as  in  pr.  1.)  Wilfully,  maliciously; 
and  unlawfully,  did  mix  deadly  poison,  to  wit,  one  ounce 
of  white  arsenic  with  brandy,  and  the  same  poison  mixed 
with  brandy  as  aforesaid,  afterwards,  to  wit,  on  the  same 
day  and  year  above  mentioned,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the*  county  aforesaid,  feloniouslyj 
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wilfully,  maliciously,  and  unlawfully,  ^^^  ^'*tSf  JS 
and  cause  the  same  to  be  taken  by  one  C.  D.  tb«  «» 
there  being  a  subject  Of  our  said  loid  the  king,-  ^J* '^^ 
in  so  doing,  feloritously,  wilfully  and  of  h**  «^^*«J^ 
thought  to  poisori,  kill,  and  murder  ^^e  said  C.  D^ j**"" 
the  fcrm  of  the  itotute,  &c-  (s)  and  against  the  P««;*^ 
Add  a  count  for  adminUtenng  the  same,  describing  u 
as  a  noxious  and  destructive  substOntee. 

239.  Indictment  against  the  defendant  for  attempting  to  him  kii 

otim  hottsem 

that  I.  S.  late  of,  &c.  labourer,  being  a  pereoD  df  a 
wicked  disboiition,  and  unlawfully  and  malicioiisly  de- 
vising, contriving,  and  intending  feloniously  to  act  firew 
and  bum  and  corisume  a  certain  house  of  one  1..K-  tnec 


situate,  of  which  said  hbuie  he  the  said  I.  S,  was  then,  to 
wit,  on  the  day  and  year  hereafter  mentioned,  po*^^^^ 
for  a  term  of  years  then  and  yet  tb  come  and  unexpired. 

on  the  •.*-— day  of ^,  iii  the  ^--- year  of  Ac 

reign  of  our  sovereign  lord  George  the  third,  ot,  «c 
with  force  and  arms,  at  the  parish  aforesaid,  lotftc 
county  aforesaid,  a  certain  lighted  wax  candle,  whi^  te 
th0  said  I.  S.  h&d  then  htely  before  set  Are  to  and  lifted, 
didi  unlawfully,  wickedly,  and  maliciously,  fix  "fP«^ 
in  a  fcertaih  doset;  unde^  and  adjoining  certain  ^<»a^ 
stairs,  cklled  the  kitchen  stairs,  in  the  aforesaid  house  of 
the  said  I.  R.  which  said  hbuse  thed  was,  and  now  e, 
situate  and  being  in  it  certain  neighbourhood  and  stro^ 
there  called  New  Bond  Street,  and  contiguous  and  ad- 
joining to  certain  dwelling-houses  there,  of  and  heloi^ 
ing  to  divers  of  the  liege  subjects  of  bur  said  lord  the 
king,  and  that  he  the  said  I.  S.  did  then  and  there,  uo- 
lawfully,  wickedly,  and  maliciously,  put  and  place  abou^ 
unto,  and  against  the  teid  lighted  candle,  so  fixed  and 
put  by  him  the  said  I.  S.  in  the  said  closet  as  aforesaid, 
divers  matches  and  small  pieces  of  wood»  and  Mher  com- 
bustible materials,  with  a  wicked  and  malicious  inten- 
tion, by  medtns  thereof,  then  and  there/e/oniou/y  to  set 
Art  to  the  aforesaid  house  of  the  aforesaid  L  R.andto 
hurn  and  consume  the  same,  to  the  great  dama^  of  die 
said  I.  R,  to  the  great  damt^.  terror^  and  affrightmeot 

(•)  Under  the  stat.  43  G;  3.c.  5(i.    See  p«  580,  note  (t),  sad  tbe 
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'  *  •         •    • 

V>f  all  tbe  liege  sabjecls  d  our  said  lord  the  kitiff  near  the 
tetd  hoaae  then  and  there  inhabitiiig  atld  dweiling»  )ind 
against  the  peace,  &c.  (i) 

(Second  count.)  That  the  said  I.  S.  bein^  aach  peraoti 
as  afbreaaid,  afterwards,  to  wit,  on,  &c«  with  force  and 
arms,  at,  &c.  a  certain  wax  candle,  which  he  the  said  L  & 
had  then  lately  before  set  fire  to  and  lighted,  did  unlftw* 
fully,  wickedly,  and  maliciously,  JBt  and  put  up  in  a  cer«- 
tain  closet,  under  and  adjdining  to  certain  wooden  stairs^ 
called  the  kitohen  stairs,  in  the  dwelling  house  6f  him 
itbe  said  I.  S:  there  situate,  which  said  dwdling-house 
then  was  and  now  is  situate  and  being  in  i  certain  neigh^ 
bourbood  and  street  there  C&ll6d  New  Bbnd  Street,  and 
contiguous  and  adjoining  to  certain  dwelliikg-houtes  theii 
iuid  toeif^  belonging  to  divers  of  the  li^  subjects  of  our 
said  lord  the  kihg,  and  that  the  said  I.  8.  did  then  and 
there  unlawfully,  wickedly,   and  maliciously,   put  and 

f>lace  about,  unto,  and  against  the  said  last'-mentioned 
ighted  candle,  so  fiited  and  put  l^  him  tbe  said  I.  S^ 
Id  the  said  last^mentioned  closet,  as  aforesaid,  divers 
imatcbesand  small  pieces  of  wood,  at^d  other  combustt* 
ble  materials,  with  a  wicked  and  malicious  intention,  by 
means  thereof  then  and  there  felbniously  to  set  (ire  to 
tbe  aforesaid  dwelling-house  of  him  the  said  I.  S.  and 
to  bum  and  consume  the  same,  to  the  great  danger,  terror: 
and  affVigbtment  of  all  the  liege  subjects  of  our  said  lord 
the  king,  near  the  said  dwelling-house  of  him  tbe  said 
I.  S..  then  and  there  inhabiting  and  dwelling,  and  against 
bbe  peace,  &c. 

(Third  count)  Certain  matches  and  imall  pieces  of 
wood,  then  and  there  being  in  a  certain  other  house  of 
the  said  I.  D*  there  situate,  to  wit,  under  certain  wooden 
istairs  in  the  same  house,  did  unlawfully,  wickedly,  and 
maliciously  set  fire  to  the  said  last-mentioned  house, 
then  and  now  being  and  situate,  &c.  in  a  certain  neighr 
bourbood,  and  street  there,  called  New  Bond  Street,  and 
coutiguoi]is  and  adjoining,  to  certain  dwelling  houses 
thereof,  and  belonging  to  diveife  of  the  liege  subjects  of 
oar  said  lord  the  kingi  With  a  wicked  and  malicibuS  in- 
tention^ by  means  thereof,  then  and  there  feloniously  tO 
set  fire  to  the  aforesaid  last-mentioned  house  of  the  said 

(t)  R.  ▼.  ScoJUld.  Cald.  397.      used  in  Scofield*a  case,  Which 
See  the  objection  which  was     was  before  the  stat.  43  G»  31 
uiged  against  this  indictment,     c.  58.  vide  supra,  p.  440. 
jp.  181.    This  indictment  was 
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wilAiUy,  malteiouily^  and  unlawfully,  did  administer  to^ 
and  cause  the  same  to  be  taken  by  one  C.  D.  tbeii  and 
there  being  a  suligect  bf  our  said  lofd  the  king;  with  intent^ 
in  so  doing,  felobibusly,  wilfully,  and  of  hid  malice  afoie- 
thought  to  poidod,  kill,  and  murder  the  said  C  D.,  against 
the  form  of  the  itatute,  J(ic.  («)  and  against  the  peace,  Stc. 
Add  a  count  for  administering  tke  same,  describing  U 
as  a  noxious  and  destructive  substdntee. 

239.  Indictment  against  the  defendant  for  attempSngto  him  his 

outnhoHse. 


That  I.  S.  late  of,  &c.  labourer,  being  a  person 
wicked  disposition,  and  unlawfully  and  maliciottaly  de- 
vising, contriving,  and  intending  feloniously  to  set  fire  tti 
and  bum  and  consume  a  certain  hoase  of  one  L.R.  tbere 
aituate,  of  which  said  hbuie  he  the  said  I.  S.  was  then,  to 
wit,  on  the  day  and  year  hereafter  mentioned,  poasesaed 
for  a  term  of  years  then  and  yet  tb  come  and  unexpired, 

on  the  -J day  of        »'"  ,  in  the  ^^ — •  year  of  the 

reign  of  our  sovereign  lord  Creorge  the  third,  of,  kc 
with  force  and  arms,  at  the  parish  aforesaid^  in  the 
county  aforesinid,  a  certain  lighted  wax  candle,  which  he 
tb0  said  I.  S.  had  then  ktely  before  set  fire  to  and  lighted, 
did}  unlawfully,  wickedly,  and  maliciously,  fix  and  put 
in  a  bertaih  doset^  unde^  and  adjoining  certain  woooen 
stairs,  cklled  the  kitchen  ataira,  in  the  aforesaid  house  of 
the  said  L  R.  which  said  hbuse  theil  was,  and  now  is, 
aituate  and  being  in  k  certain  neighbourhood  and  street 
there  call^  New  Bond  Street,  and  contiguous  and  ad* 
joining  to  certain  dwelling-houses  there,  of  and  belong* 
ing  to  divers  of  the  liege  subjects  of  bur  said  lord  the 
king,  and  that  he  the  said  I.  S.  did  then  and  there,  un- 
lawfully, wickedly,  and  maliciously,  put  and  place  about, 
unto,  and  against  the  aaid  lighted  candle,  so  fixed  and 
put  by  him  the  said  I.  S.  in  the  said  closet  as  aforesaid, 
divers  matches  and  small  pieced  of  wood,  and  other  com- 
bustible materials,  with  a  wicked  and  malicious  inten* 
tion,  by  means  thereof,  then  and  there  feloniously  to  set 
Are  to  the  aforesllid  house  of .  the  aforesaid  h  R.  and  10 
bum  and  consume  the  same,  to  the  great  damage  of  the 
lakl  L  R.  to  the  great  dami^^e,  terror^  and  aflTrightmeBt 

{9)  Under  the  stat.  43  G;  3.c.  5l    See  p.  580i  note  (t),  and  the 
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V>f  all  the  liege  sabjectd  of  our  8aid  lord  tike  kifig  near  the 
teid  hoaae  then  and  there  inhabititig  afid  dweUingi  tad 
against  the  peace,  &c.  (<) 

(Second  count.)  That  the  said  I.  S.  beiii|  SQCh  persotl 
as  aforesaid,  afterwards,  to  wit,  on,  &c«  with  force  and 
arms,  at,  &c.  a  certain  wax  candle,  which  he  the  said  1.  & 
had  t|ien  lately  before  set  fire  to  and  lighted,  did  unlaw- 
fully, wickedly,  and  maliciously,  fi±  and  put  up  in  a  oer«- 
tain  closet,  under  and  adjdining  to  certain  wooden  stairs^ 
called  the  kitchen  stairs,  in  the  dwelling  house  6f  hitn 
itbe  said  I.  &  there  situate^  which  said  dwelling-house 
then  was  and  now  is  situate  and  being  in  i  certain  neigh^ 
bourhood  and  street  there  call^  New  Bond  Street,  and 
contiguous  and  adjoining  to  certain  dwelliikg-houtes  tbett 
and  tiberie  belonging  to  divers  of  the,  liege  subjects  of  bur 
said  lord  the  kidg,  and  that  the  said  I.  S.  did  then  and 
thei-e  unlawfully,  wickedly,   and  ibaliciously,   put  and 

frface  about,  unto,  and  against  the  said  last-mentioned 
ighted  candle,  so  fisted  and  put  by  him  the  said  I.  9, 
in  the  said  last-mentioned  closet,  as  aforesaid,  divers 
matches  and  6mall  pieces  of  wood,  and  other  combusti^ 
ble  materials,  with  a  wicked  and  malicious  intention,  by 
means  tliereof  then  and  there  feloniously  to  set  fire  to 
the  afbre^iid  dwelling-house  of  him  the  said  I.  S.  and 
to  bum  and  consume  the  same,  to  the  great  danger,  terror: 
and  affVigbtment  of  all  the  liege  subjects  of  our  said  lord 
the  king,  near  the  said  dwelling-house  of  him  the  said 
I.  S.^  then  and  there  inhabiting  and  dwelling,  and  against 
the  peaice,  &c. 

{Third  count)  Certain  matches  and  imall  pieces  of 
wood,  then  and  there  being  in  a  certain  other  house  of 
the  said  I.  D*  there  situate,  to  wit,  under  certain  wooden 
istaifa  in  the  same  bouse,  did  unlawfully,  wickedly,  and 
maliciously  set  fire  to  the  said  last-mentioned  house, 
then  and  now  being  and  situdte,  &c.  in  a  certain  neigh: 
bourhood,  and  street  there,  called  New  Bond  Street^  and 
cotitiguous  and  adjoititng:  to  certain  dwelling  houses 
theifeof,  and  belonging  ti)  dtvei's  of  the  liege  subjects  of 
oar  said  lord  the  king;  \Vith  ^  wicked  and  malicibus  in^ 
tantion j  by  means  thereof,  then  and  there  feloniously  to 
set  fire  to  the  aforesaid  last-mentioned  house  of  the  said 

(t)  R.  V.  ScoJUUL  Cald.  397.     used  in  Scofield's  case,  Which 
See  the  objection  which  was     was  before  the  stat«  43  G«  31 
uiged  against  this  indictment,     c.  58.  vide  supra,  p.  440. 
p.   181.    This  indictment  was 
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{•R;aodtb  ih^  daniage»  terrdr^  and  affrigfattneDt  of  aH 
ithe  liege  subjeots  ,of  6ur  lord  the  king,  near  the  said  hsi- 
mentioDed  houi^e  then  and  there  inhabiting  and  dwdling; 
against  the  peadej  &t. 

{Fourth  count,]  Certain  matches  and  small  pieces  o( 
wood,  then  and  there  being  in  the  dwelling-hoose  of  bim 
the  6|iid  L  S.  to  wit,  under  certain  wooden  stain  in  the 
said  dwelling-house,  did  unlawfuUyr,  wickedly,  aad  ma- 
liciously set  fire  to  the  said  last^mentioned  dwelhiig-hoas^ 
then  and  now  beinff  situate,  &c.  {as  in  the  last.) 

{Fifth  counL)  A  certain  other  bouse  of  the  said  I.R: 
there  situate,  .and  also  situate  and  being  in  a  certain  neigb- 
bourhood  and  street  thefe^  called  New  Bond  Stieet,  and 
contiguous  ^d ,  BidjOinmg  to  certain  dweUing-booso 
there^  of  and  belonging  to  divers  of  the  li^  subjects  of 
our  said  lord  the  king,  did.  unlawfially,  wickedly,  sod 
maliciously  attempt  then  and  there  feloniously  to  set  fire 
to  and  bum  and  consume^  to  the  great  damage,  fce.  («f 

(Sixth  count.)  A  certkin  other  dwelling-house  of  bim 
the  said  I.  S.  there  situate,  and  also  situate  and  bmag  in  i 
certain  neighbourhood  and  street  there,  called  New  Bond 
IStreeti  and  contiguous  and  adjoining  to  certain  dwelliii^ 
houses  theiteof,  and  belonging;  to  divers  lii^  sulyectsof 
our  said  lord  the  king,  did  unlawfully,  wickedly,  iai  m^ 
liciously^  attempt  then  and  there  feloniously  to  set  fire  to 
and  burn  and  consume,  to  the  great  dangeri  tenor,  ud 
afTrightment  of  all  the  liege -subjects  of  our  said  loidtiie 
king,  near  the  last-mentioned  dwelling-house  of  bim  the 
said  I.  S.  then  and  there  inhabiting  and  dwelling,  against 
the  peace,  &c.  (ii). 

24Ck    IndictmmU  for  soliciimg  a   person  to  s6kU  ku  *w^*' 

goods  (x). 

{Commetiicemenl  as  in  pr.  1.)  Did  falsely,  wickedly, and 
unlawfully  solicit  and  incite  one  J.  D.  ^,  servant  of  otf 
J.  P.  of,  &c.  to  take,  embezzle,  ^hd  flteal  a  laige  quantitf, 
to  wit,  100  pounds  weight  of  twist,  of  the  value  of  ^--^ 
of  the  goods  and  chattels  of  his  master,  the  said  J*  P-^ 
the  great  damage  of  the  said  J.  P.  and  against  the  peace»  &c 

(ift)  R.  V.  Sco/Uld,  Cald.  397.  the  pillwy  and  two  yean  i^ 

{t)  IL  v«  Htgginst  2  East,  4.  pri8on^lent ;     the    Couyt  J| 

the  deffendaht  was  cohvicted  at  king's  Bench   afterwaids  » 

the  quarter  sessions  upon  this  finned  the  judgment  upoo  < 

indictment,  and  sentenced  to  wirit  of  error,  see  p.  1^* 
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241.  Indictment  for  a  rioU 

[As  in  pr.  57,  to^  the  *•)  To  di$turb  the  peace  of  our 
9aid  lord  the  king,  and  then  and  there  being  so  ^setn- 
bled  and  gathered  together,  did  then  and  there*  make  a 
great  noise,  riot,  tumult,  and  disturbance,  and  then  and 
there  unlawfully,  riotously,  routously,  and  tumultuously 
remained  and  continued  together,  making  such  noise, 
riot,  tumult,  and  dis[turbance,  for  a  long  ispace  of  time,  to 
wit,  for  the  space  of  siic  hours  and  more  theQ  next  follow- 
ing, to  the  g^t  terror  and  disturbance,  not  only  of  the 
liege  subjects  of  our  said  lord  the  king  theire  and  there- 
abouts  inhabiting,  residing,  and  being,  but  of  all  the 
other  liege  subjects  of  our  said  lord  the  King  there  passing 
and  repassing  in  and  along  the  public  streets  and  king's 
common  highways  there*,  in  contempt  of  our  said  lord 
the  king  and  his  laws,  and  against  the  peace,  &c« 

242.  Indktmenifor  a  riot  and  assault 

{As  in  the  last  count  to  the  *,  and  then  allh^eJ)  in  and 
vpon  one  M.  N.  then  and  ther6  being,  unlawfully,  riot* 
ously,  and  routously,  did  niake  an  assault^  and  niip  tl^e 
«aid  Ml  N.  then  and  th^r^  unlawfully,  riotously,  and 
routously.  did  beat,  wound,  and  ill-treat,  so  that  his  life 
was  fi;reatly  despaired  of,  and  other  wrongs  to  the  said 
M.  Ts.  then  and  there  unlawfully,  riotously,  and  routously, 
^id,  to  the  great  damage  pf  the  said  M.  N'.  and  against 
tl)e  peace,  &c. 


243.  bidic^fnent  for  a  not,  q^  endeavov^ring  to  mctf^  two  per- 
sons  apprehendsd  for  attempthig  to  cat  down  a  tumpiiie 
gate, 

{Commence  as  in  pr.  !i!7  to  the  *.)  And  being  then  ami 
there  so  assembled  and  gathered  together,  armed  with 
axes,  hatchets,  and  other  instruments,  with  an  intent  to 
cut  doyin  and  destroy,  and  then  and  there  did  attempt  to 
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cut  down  and  destroy,  a  certain  turnpike-gate,  tbeQ  and 
there  lately  before,  to  wit,  on,  &c.  erected  by  authority  o( 
a  certain  act  of  parliament  in  that  case  made  zxA  pro- 
vided, entitled,  **  An  act*'  [ike  title  of  the  act^)  and  that  the 
said  L  B.  and  C.  D.  afterwards,  tp  wit,  on  the  same  day 
and  year  first  above  mentioned*  at  L«  aforesaid,  in  the 
county  aforesaid,  were  lawfully  taken  and  apprehended 
for  the  offences  aforesaid,  and  then  and  there  were  coo- 
veyed  before  I.  S.  esquire,  then  being  one  of  the  justices 
pf  our  said  lord  the  king,  assigned  to  keep  the  peace  of 
our  said  lord  the  king  in  and  for  the  cpunty  of  H.  afore- 
said, and  al^o  to  h^ar  and  determine  divers  felonies,  tre^ 
passes,  and  other  misdeeds  committed  in  the  same  county, 
to  be  examined  touching  the  premises,  and  further  to  be 
dealt  with  according  to  law,  and  were  duly  kept  and  de- 
tained in  custody  at  the  dwelling-house  of  th^  said  LS. 
situate  in  L.  aforesaid,  for  that  purpose;  and  that  the  said 
i.  B.  and  C.  D.  ^o  being  in  custody  for  the  offences  afore- 
said, he  the  said  A.  B.  afterwards,  to  wit,  on  the  same  day 
and  year  first  above  mentioned,  at  L.  aforesaid,  in  the 
^ounty  aforesaid,  together  with  the  said  other  persons  (to 
the  jurors  aforesaid  as  yet  unknown,)  the  dwelling-house 
pf  the  said  I.  S.  there  situate,  unlawfully,  riotously,  and 
routously,  did  attack  and  beset;  and  that  he  the  said 
A.  B.  did  then  aiid  there  advise,  persuade,  and  encou- 
rage the  said  other  persons  (to  the  jurors  aforesaid  as  yet 
unknown)  to  discbarge  and  shoot  off  several  guns  to  and 
against  the  said  dwelling-house  of  the  said  I.  S.  and  bj 
such  advice,  persuasion,  and  eocpuragenieiit  of  the  sau 
A.  B.  the  said  pther  persons  (to  the  jurors  aforesaid  as  yet 
unknown)  then  and  there  did  discharge  and  shoot  off 
several  guns  against  the  said  dw^Uing-house  of  the  said 
I.  S.  with  an  intent  forcibly  tp  rescue  the  said  I.  B.  and 
(J*  D.  so  as  aforesaid  being  in  custody  for  the  causes  be- 
fore  mentioned.     (Conclude  as  in  pr.  «i3-1,  from  the  *.) 


244,  JficiicfifMnt  wpon  ths  riot  ocl  for  a  rioi^  ^.  (a) 

(Commencement  as  in  pr.  57.  to  the  *.)    To  tti«tuA 
%he  peace  of  our  said  lord  the  king;  find  ^at  aftenraids, 

(a)  By  Stat.  1  Geo.  1.  stat  2.     if  any  person^  to  the  nomj^ 
c.  5.  8.  L  it  is  enacted,  ««that     of  twelve  or  more,  being  iib»^ 


JUot. 


to  wit,  m  the  dof  and  yetraforesaid,  at  the  parish  afoie* 
^id,  in  the  county  aforesaid,  T.  D.  esqaire,  theo  btiog 
p^ie  of  the  justices  of  our  said  lord  the  kJng^  assigned 
to  keep  the  peace  of  our  said  lord  the  king  in  and  for 
the  county  of  Middlesex  aforesaid,  and  also  to  hear  and 
determine  diwers  ^onie§»  trespasses,  and  other 


fallvf  riotously,  fjind  tnmultu* 
Dwly  assembled  together,  to ' 
the  disturbance  of  tlie  public 
peace,  at  ^ny  time  after  the  l^st 
0ay  of  July,  in  the  year  of  our 
Lord  one  thousand  seven  hui^- 
4red  and  fifteen,  and  being  re- 
quired or  commanded  by  any 
one  Qr  more  justice  or  justices 
of  the  peate,  or  by  the  sheriff 
of  the  county,  or  his  under* 
sheriff,  or  by  the  mayor,  bailiff 
or  bailiffs,  or  other  head  offi- 
|:er,  or  justice  of  the  peace  of 
any  city  or  town  corporate^ 
irhese  such  assembly  shall  be, 
by  proclamation  to  be  made  in 
the  king's  name,  in  the  form 
)ierein*after  directed,  to  dis« 
peree  themselves,  and  peace- 
ably to  depart  to  their  habita- 
tions, or  to  their  lawful  business, 
shall,  to  the  number  of  twelve 
or  more,  (notwithstanding  such 
proclamation  made),  unlawful- 
ly, riotously,  and  tumukuous- 
iy  remain  or  continue  together 
by  the  space  of  one  hour  after 
such  command  or  request, 
made  by  proclamation,  that 
then  sucn  continuing  together 
to  the  number  of  twelve  or 
more,  after  such  command  or 
request  made  by  proclamation, 
shall  be  adjudged  felony  with- 
out benefit  of  clergy,  &c/* 

By  s.  2.  any  justice,  &c.  {09 
before)  shall,  among  the  said 
rioters,  or  as  near  to  them  as 
he  can  safely  come,  with  a  loud 
foice  command,  or  cause  to  be 


commanded,  silence  fo  be, 
while  wocl^ipi^tion  is  making, 
and  after  that,  shall  openly, 
and  with  a  loud  voice,  make  or 
cause  to  be  made  proclamation 
in  these  words,  or  like  in  effect: 
*f  Our  ^vereign,  &c.*'  [as  set 
forth  in  tk^  tndictment  in  tke 
next  page.) 

8.  3.  Those  assembled,  and 
not  dispersing  within  an  hour, 
may  be  seized,  &c.  and  if  they 
make  resistance^  the  persons 
killing  them,  &0.  shall  be  in- 
demnified. 

Opposing,  &c.  the  making 
of  such  proclamation,  felony 
without  benefit,  &c.  and  if  the 
proclamation  be  obstructed,  ri- 
oters shall  nevertheless  suffer 
as  felons,  s*  5, 

s.  4.  If  any  persons  unlaw- 
fully, riotously,  and  tumultu- 
ously  assembled  together,  to 
the  disturbance  of  the  public 
peace,  shall  unlawfully  and 
with  force  demolish  or  pull 
down,  or  begin  to  demolish  or 
pull  down,  any  church  or  cha- 
pel, &c  or  any  dwelling-house, 
bam,  stable,  or  other  outhouse, 
they  shall  su^er  death  without 
benefit,  &c. 

8.  6.  Parties  injured  by  such 
demolishing  or  pulling  down, 
either  wholly  or  in  part,  shall 
recover  their  damages  against 
the  hundred,  &c. 

Extended  to  mills,  and  the 
works  thereto  belonging,  by 
Gep.  3.  c.  29.  s.  4. 
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meaoors  oommitted  in  the  same  oounty,  did  then  aad 
there  come  as  near  as  he  safely  could  to  the  said  A.  B., 
C.  D.,  E.  F.,  6.  H.y  and  the  said  diners  other  pefaom, 
to  the  Dumber  of  twelve  or  more  (to  the  jurors  aiforesaid 
as  yet  unknown^  being  tb^n  ai»d  there  so  assesiUed, 
to  the  disturbance  of  the  public  peace,  as  aibresaid,  and 
with  a  loud  voice,  he  tb^  said  T.  D.  did  then  and  there 
cxnuroand^  aiid  cause  ta  be  commanded,  sileoce  to  be, 
while  proclamation  v{^  making;  and  the  said  T.  IX  after 
that,  did  then  and  there  openly,  and  with  a  lo4jd  voice, 
make  proclamatioti  (according  to  the  form  of  tbe  statute 
in  sued  case  made  and  provided,)  in  these  words  follow* 
iug,  that  is  to  say,  '*  Our  sovereign  lord  the  king  cbargeth 
and  commandeth  all  persons,  being  assembled,  imme- 
diately to  disperse  themielves,  and  peaceably  to  depart 
(o  their  habitations,  or.  to  th^ir  lawful  business,  upon 
the  pains  contaiixed  in  the  act,  made  in  the  Qcst  year 
of  King  G^rge,  ipr  preventing  tumults  and  riotous  a%p 
^mblie^.  God  ^vq  tbe  king."  And  the  jurors  afore* 
fiaid,  upon  theii[  oath  aforesaid,  do  further  present,  that 
the  said  A.  B.,  C.  D.,  £.  F.,  6.  H.,  and  the  said  diven 
other  persons,  to  the  number  of  twelve  and  more  (to  the 
jurors  aforesaid  as  yet  unknown),  afterwards,  to  wit,  on 


yei  ur 
day  of 


tbe  said  — — —  day  of  March,  in  tbe  said 
year  of  the  reign  of  our  said  lord  the  now  king, 
force  and  arms,  at  the  parish  aforesaid,  in  the  cpunty 
aforesaid  (notwithstanding  the  ^id  proplapiation  was  sp 
openly  made  aa  aforesaid),  did  then  ^nd  there  unlaw- 
fully,  felonipusly,  riotously,  and  tumultuously  to  tbe  di^ 
turbance  of  the  public  pesice,  ifemain  ^nd  continue  toge- 
ther by  the  space  of  one  hour  after  such  command  m^ 
by  the  proclamation  so,  as  aforesaid,  against  thet  form  of 
tne  statute,  &c.  and  against  the  peace,  &9»  • 

245.  Information  for  a  riot  commitied  m  op^  oouri,  mpon 

a  fecial  commiwon, 

(Commence  as  in pr.  7.)  That  on,  ^c.  at,  &a  a  special 
session  of  oyer  and  terminer  and  gaol  djpiivery  was  holden, 
by  adjournmeiit,  in  and  for  tbe  county  of  Kent,  at  Mak)- 
^tone,  in  the  said  county,  before  Sir  F.  B.  hart  one  of 

She  justices  of  our  said  lord  the  king  of  his  Cpurt  of  C.  P. 
.  H.  esq.  another  of  the  justices  of  our  said  lord  the 
king  of  his  Court  of  C.  P.  Sir  S.  L.  knt  one  of  tiie  jus- 
tices of  our  said  Iprd  the  kii\g,  assigned'  to  bold  ptess 


before  the  king  himself,  8.  §•  esq.  one  of  the  Serjeants  of 
pur  said  lord  the  king,  learned  in  the  law,  and  others 
their  fellows,  justices  and  commtsaioners  of  oi^r  said  lord 
the  king,  assigned,  by  letters  patent  dF  QU|f  said  lord  the 
king  under  the  great  seal  of  Gmt  britain,  to  inquire,  by 
the  oath  of  good  and  lawftil  inen  of  the  said  county  of 
Kent,  of  all  high  treasons  and  misprisions  of  high  trea* 
■on,  other  than  snch  as  relate  to  the  coin  of  our  said  lord 
the  king,  within  the  county  aforesaid  done,  committed,  or 
perpetrated,  and  the  said  treasons  and  misprisions  of 
treason,  according  to  the  laws  and  customs  of  England, 
fqr  that  time  to  hear  and  determine;  and  also  assigned 
9nd  constituted,  by  the  letters  patent  of  our  said  lord 
the  king  under  the  great  seal  of  Great  Britain,  to  deliver 
the  gaol  of  our  said  lord  the  king  of  Kent^  of  the  pri- 
soners therein  being  and  detain^,  on  the  8th  day  of 
March,  in  the  SSth  year  aforesaid,  or  who  should  be 
thenein  detained  before  the  10th  day  of  April,  in  the 
^me  year,  for  and  on  account  of  any  high  treasons  or 
misprisions  of  high  treasons,  other  than  such  as  relate  to 
the  coin  of  our  said  lord  the  king;  at  which  said  sessions, 
to  then  and  there  holden  as  aforesaid,  before  the  commis- 
sioners ^nd  justices  above  named,  and  others  their  fel- 
lows as  aforesaid,  came  A.  C.  esq.  in  the  custody  of  L  P. 
esq.  sheriff  of  the  said  county  of  Kent,  and  which  said 
A.  C.  was  and  bad  been  detained  in  the  gaol  of  our  said 
lord  the  kin^  of  the  said  county  of  Kent,  before  the  10th 
day  of  April,  in  the  year  aforesaid,  to  wit,  on  the  7th  day 
of  April,  in  the  year  aforesaid,  for  and  on  account  of  high 
treason,  to  witj  at  Maidstone  aforesaid;  and  the  said 
A.  C.  being  then  and  there,  to  wit,  at  the  said  session  so 
holden  as  aforesaid,  brought  to  the  bar  in  his  own  proper 
person,  was  then  and  there  committed  by  the  justices 
and  commissioners  above  named,  and  others  their  fellows 
aforesaid,  to  the  custody  of  the  said  sheriff,  and  so  beinff 
in  the  custody  of  the  said  sheriff,  was  then  and  there,  at 
the  said  sessions  so  holden  as  aforesaid,  tried  by  the  ju- 
rors of  a  certain  jury  of  the  said  county  of  Kent,  in  that 
behalf  duly  impannelled,  returned,  and  chosen,  tried, 
and  sWoH),  for  and  upon  certain  high  treasons,  not  relat* 
ing  to  the  coin  of  our  said  lord  the  king,  specified  and 
charged  upon  him  in  and  by  a  certain  indictment  thereto- 
fofie,  to  wit,  at  a  previous  holding  of  the  'same  sessions 
^pfqre  the  said  Sir  F«  B.,  J.  U.,  and  others  tl^eir  fellows, 
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juatioes  and  comnuwionen  asBigned  as  aforesaid,  dolf 
found,  returaed,  and  presented  against  biBi»  by  the  junn 
of  a  certain  otber  juiy  of  tbe.said  county  of  Kent,  didf 
s«K>rn  ?nd  cbarg^  to  inquire  for  our  said  lord  the  kiog 
for  tbe  body  of  Uie  said  county^  to  wfaicb  said  lodictaient 
be  bad  theretofore  pleaded  that  he  was  not  guilty  of  the 
preinises  therein  specified  and  charged  upon  him;  snl 
the  said  A-  C.  so  being  in  the  custody  of  the  said  sheriff 
f»  aforesaid,  was  then  and  there,  at  the  same  session  faf 
the  jurors  by  whom  he  was  so  tried  as  aforep-aid,  found 
not  guilty  of  the  premises  in  and  by  the  said  indictment 
specified  and  charged  upon  him,  as  by  the  record  and 
proceedings  thereof  more  fuUy  appears.  And  the  aid 
attorney-general,  &c.  further,  &c,  that  the  Right  Honour- 
aUe  A.  B.  Earl  of  C.  late  of  M.  in  the  county  of  Kent, 
£.  F«  late  of  the  same  plape,  barrister  at  law,  &c  weU 
knowing  the  premises  aforesaid,  but  unlawfully  and  noli- 
4;JQusly  devising  and  intending  tci  impede  the  coorK  of 
public  justice,  and  to  break  the  peace  of  our  said  lord  the 
king,  and  to  interrupt  and  disturb  the  justices  and  co» 
HiiBsioners  of  our  said  lord  the  king  above  named,  sod 
Others  their  fellows  aforesaid,  in  the  eiEecution  of  tharnid 
pflSce,  and  to  prevent  and  binder  the  due  and  peacobk 
holding  of  the  said  session,  did,  together  with  difen 
pther  riotous  and  ill-disposed  persons,  whose  names  sie  to 
the  said  attomey-genersJ  as  yet  unknown,  in  open  court  at 
the  said  session  so  then  and  there  holden,  and  at  which 
the  said  trial  was  so  hsd  as  aforesaid,  to  wit,  at  Maid- 
stone fldforesaid,  ip  tbe  presence  of  the  justices  and  coai- 
missioners  of  our  said  lord  the  king  above  named,  and 
Others  their  fellows  as  aforesaid,  and  before  anjr  <mler  or 
direction  had  been  made  or  given  by.  tbe  said  justiceior 
commissioners  above  named,  and  others  their  felloirssi 
aforesaid,  or  anv  or  either  of  them,  for  the  dischaig?  of 
the  said  A.  G.  from  the  custody  of  the  said  sheriff,  and 
before  the  said  A.  C.  was  discharged  from  the  custody  of 
the  said  sherifi^,  to  wit,  on  tbe  — r^  day  <rf  Kf  j»  v  in  the 
S8th  year  aforesaid,  at  Maidstooe  aforesaki,  in  the  coasty 
of  Kent,  with  force  and  arms,  made,  and  caused  to  be 
made,  a  very  great  riot,  rout,  tumult,  and  distartasoce, 
and  with  force  of  arpis  riotouriy,  routously,  and  tamol* 
tuously  attempted  and  endeavoured  to  rescue  the  said  A  C 
from  and  out  of  the  custody  of  the  said  ^eriff,  ao  that 
jie  the  said  A*  C,  wight  go  fit  la^ge  whieresoewr  he 
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would*  and  also  aid  and  assist  the  said  A.  C.  in  an  at* 
tempt  by  him  then  and  there  made  to  rescue  himself  and 
escape  and  go  at  large  from  and  out  of  the  custody  of  the 
said  sheriff,  and  the  better  to  effect  such  rescue  and 
escape,  did  then  and  there,  at  the  said  session  so  holden, 
and  at  which  the  said  trial  was  so  had  as  aforesaid,  to 
wit,  on,  &c.  at,  &c.  in  the  open  court  aforesaid,  in  the 
presence  aforesaid,  with  force  and  arms,  and  with  sticks* 
staves,  and  fists,  unlawfully,  riotously,  routously,  and  to* 
multuously  make  an  assault  in  and  upon  one  Frederick 
Rioeti,  one  Edward  Fugion^  and  one  Thomas  Adams^  in 
the  peace  of  God  and  our  said  lord  the  king  then  and 
there  being,  and  them  the  said,  &c.  did  then  and  there 
beat,  bruise,  wound,  and  ill«treat,  and  thereby  then  and 
there,  with  force  aind  arms,  did  unlawfully,  riotously, 
routously,  and  tupiultuously  impede  and  obstruct  the 
justices  and  commissioners  of  our  said  lord  the  king 
above  named,  and  others  their  fellows  aforesaid,  in  the 
due  and  lawful  holding  of  the  same  session  and  the  exe* 
cution  of  their  office,  for  a  long  space  of  time,  to  wit* 
for  the  space  of  one  hour,  to  the  damage  of  the  said  John 
Rivett,  &c.  to  the  §reat  contempt,  disturbance,  audio* 
terruplion  of  the  justices  and  commissioners  above 
named,  and  others  their  fellows  aforesaid,  to  the  great 
terror  of  all  the  liege  and  peaceable  subjects  of  our  said 
lord  the  king  there  being,  in  contempt  qf  our  said  lord 
the  king  and  his  laws,  arc  against  the  peacx,  &c. 

{Second  Count.)  Th^t  the  said  A.  fi.  Earl  of  C.  &c 
well  knowing  all  the  premises  aforesaid,  but  unlawfully 
and  maliciously  devising  and '  intending  to  impede  the 
course  of  public  justice,  and  to  rescue,  and  cause  to  be 
rescued,  the  9aid  A^  C.  90  being  in  the  custody  of  the 
said  sheriff  as  aforesaid,  ifrom  the  custody  of  the  said 
sheriff,  so  that  he  the  said  A.  C.  might  go  at  large  whi« 
tbersoever  he  would,  did  afterwards,  to  wit,  at  the  same 
session  so  then  and  there  liolden,  and  at  which  the  said 
trial  was  so  held  aa  i^fpresaid,  before  any  order  or  direc- 
tion bad  beep  made  pr  given  by  the  justices  and  commis* 
sioners  of  our  said  Iqird  the  king  above  named,  and  others 
their  fellows  aforesaid,  or  any  or  either  of  them,  for  the 
discbaige  of  the  faid  A.  C«  from  the  custody  of  the  said 
sheriff,  to  wit,  qn,  ^c.  at,  &c  with  force  and  arms,  aid 
and  assist  the  ^aid  A.  C.  in  a  certain  other  attempt  by  him 
then  and  there  made  to  rescue  himself  and  escape  and  go 
at  laige  from  and  put  of  the  custody  of  the  said  sheriff* 
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and  the  better  to  effect  such  rescue  and  escape  as  inl 
jiforesaid,  did  then  and  there,  with  force  and  arms,  sod 
with  sticks,  staves,  and  fists^  unlawfully  make  a  certain 
other  assault  in  and  upon  the  ssid  T*  A.  in  the  peace  of 
God  and  our  said  lord  the  king  then  and  there  benig,  sod 
in  the  aid  of  the  said  sheriff  then  and  there  also  being* 
and  him  the  ^id  T.  A .  did  then  and  there  again  best, 
bruise,  and  iU-treat,  to  the  graat  damage  of  the  said  T,  A, 
to  thie  great  contempt,  &c«    {Conclusion  as  before.) 

{ ThSrd  CounL)    That  at  the  said  session  so  bgld^  aod 
at  which  the  said  trial  was  so  had  as  aforesaid,  to  wit, 

at ..    ■■     .,  the  said  A.  B.  Earl  of  C  and  E.  F, 

unlawfully  and  maliciously  devising  and  intending  to 
break  the  peace  of  our  said  lord  the  king,  and  to  interrupt 
and  disturb  th^  justices  and  commissioners  of  our  said 
lord  the  king  above  named,  and  others  their  fellows  afoie- 
said,  in  the  execution  of  their  office,  and  to  prevent  and 
hinder  the  due  and  peaceable  holding  of  the  said  session, 
did,  together  with  divers  other  ill-disposed  persons,  wboie 
names  are  to  the  said  attorney-general  as  yet  unknown,  at 
Maidstone  aforesaid,  in  the  open  court  aforesaid,  and  in 
the  presence  of  the  justices  and  commissioners  abore 
named,  and  others  their  fellows  aforesaid,  to  wit,  on,  &Ct 
unlawfully,  riotously,  routously,  and  tumultnously  as- 
semble and  gatder  themselves  together  to  break  the 
peace  of  our  said  lord  the  kipg,  and  to  interrupt,  disturb, 
and  obstruct  the  justices  and  commissioners  above  i^ed^ 
and  others  their  fellows  aforesaid,  in  the  execution  of 
their  office,  and  to  prevent  and  hinder  the  dqe  and  peao^ 
able  holding  of  the  said  session,  and  beii^  so  assembled 
and  gathoied  together,  did  then  and  there,  with  force  and 
arms,  at  the  said  session  so  then  and  there  holden,  and 
at  which  the  said  trial  was  so  had  as  aforesaid,  in  the  open 
court  aforesaid,  and  in  the  presence  aforesaid,  with  force 
and  arms,  unlawfully,  riotously,  routously,  and  tumuitu- 
ously  make  and  raise,  and  cause  and  procure  to  be  made 
and  raised,  another  very  great  noise,  tumult,  riot,  and 
disturbance,  and  thereby  for  a  long  space  of  time,  to  wit^ 
for  the  space  of  half  an  hour,  interrupt,  disturti,  aod  oIk 
struct  tw  justices  and  commissioners  above  named,  sod 
others  their  fellows  aforesaid,  in  the  lawful  and  poKxaUe 
holding  of  the  said  session,  and  in  and  upon  the  said  John 
Rivett,  &c.  in  the  peace  of  God  and  of  our  said  lord  tbe 
king  then  and  there  being,  with  force  and  arms,  tec  did 
thea  and  there  make  another  assault,  and  them  ihq  aid 
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John  Rivett,  kc.  did  again  beat,  braiSe»  wound,  and 
otherwise  ill-treat,  to  the  great  damage  of  the  ^aid  Johri 
Rivett,  &c.  to  the  great  hindrance  of  public  justice,  to 
the  manifest  disturbance  and  violation  of  the  f)eacii  of 
our  said  lord  the  king,  to  the  great  hindrance,  obstrUd- 
lion,  and  contempt  of  the  justices  and  commissibners 
above  named^  and  others  their  fellows  aforesaid,  to  th^ 
great  terror  of  all  the  liege  and  |>eaceable  subjects  of  our 
said  lord  the  king  there  being,  in  contempt  of  our  said 
lord  the  king  and  his  laws,  &c.  and  against  the  peace,  &c. 
{Fourth  C0unt.)    That  at  a  certain  other  special  session 
of  oyer  and  terminer  and  gaol  delivery,  holden,  by  ad« 
joumment,  in  and  for  the  county  of  Kent,  at  Maidstone, 
in  the  said  county,  before,  &c.  and  others  their  fellows, 
justices,  and  comniission^rs  of  our  said  lord  the  king,  by 
dur  said  Tord  the  king  duly  assigned  and  constituted  io 
hold  the  same  session,  the  said  A.  B.  Earl  of  C.  and 
.£.;F.  i^nlawfully  and  maliciously  devising  and  intending 
to  break  the  peace  of  our  said  lord  the  king,  and  to  pre* 
yent  and  hinaer  the  due  and  peaceable  holding  of  the  said 
lastrmentioned  session,  did,  together  with  divers  other 
indisposed  persons^  whose  names  afe  to  the  said  attorn^- 
general  a6  yet  unknown,  .in  open  courts  at  and  during  tne 
continuance  of  the  said  last-ipentidned  session,  and  in 
the  presence  of  the  justices  and  commissioners  last  above 
named,  and  others  their  fellows  aforesaid,  to  wit,  on,  &c. 
at,  &c«  unlawfully,  riotously,  routously,  and  tumultuously 
assemble  and  gather  themselves  together,  to  break  the 
peace  of  our  said  lord  the  king,  and  to  prevent  and  hin- 
der the  due  and  peaceable  holding  of  the  said  last-men- 
tioned  session,  and  being  so  assembled  ^hd  gatheried  toge* 
ther,  did  then  and  Ihere,  with  force  and  arms,  at  the  said 
last- mentioned  session,  in  the  open  court  last  aforesaid, 
in  the  presence  last  aforesaid,  unlawfully,  riotously,  rout^ 
busly,  and  tumultuduslv  make  and  raise,  and  cause  ana 
procure  to  be  made  and  raised,  another  very  great  noise^ 
riot,  rout,  tumult,  and  disturbance,  and  thereby  for  a 
long  space  of  time,  to  wit,  for  the  space  of  half  an  hour^ 
interrupt,  disturb,  and  obstruct  the  justices  and  commis- 
sioners last  above  named,  and  others  their  fellows  last 
aforesaid,  in  the  lawful  and  peaceable  holding  of  thesaici 
last-mentioned  session,  to  tne  great  hindrance  of  publio 
^justice,  &c,  (as  in  the  last  count.) 
Fifth  cdunt,  generally  for  a  riot. 
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246.  tor  Hiishehaviour  at  church. 

On,  tic.  being  Sunday,  with  force  and  arms,  at,  &d  in 
the  parish  church  there,  during  the  celebration  of  divine 
service,  the  bench  of  one  A.  J.  widow,  there  being,  from 
its  ancient  and  proper  place  unlawfuliy  and  unjustly  did 
take  and  remove,  sxxA  also,  then  and  there,  with  force  and 
arms,  unlawfully,  unjustly,  and  irreverentiy,  did  disturb 
and  hinder  one  E.  R.  clerk,  then  being  curate  of  the 
parish  church  aforesaid,  and  in  the  execution  of  his  office; 
and  in  the  reading  of  divine  service,  against  the  peace,  &c. 


247,  Indictment  on  1  Geo,  1.  c.  5.  for  a  riotj  ana  beyhuning  to 

pull  down  a  dwellin^house  (6). 

.  {Commencement  as  in  pr.  57*  to  the *.)  To  the  disturb- 
knce  of  the  public  peace,  and  being  then  and  there  sd 
kssembled  U^ther,  then  and  there  unlawfully  and  with 
force,  feloniously  did  b^in  to  demolish  and  pull  down 
the  dwelling-house  of  one  I.  M.  situate  in  the  said  parish 
bf  S.  P.  in  the  county  aforesaid,  against  the  form,  &c. 
and  against  the  peace,  &c. 


248.  IndidfMnt  for  riot  and  assault  in  a  dissenting  meeting  homse, 

,  {Commencement  as  in  pr,  bl.  to  the  *.)  To  disturb  the 
peace  of  our  said  lord  the  king,  and  being  so  assembled 
together,  did  then  and  there  unlawfully,  riotously,  rout- 
ously,  and  tumultuously,  disturb  several  of  the  li^e  sub- 
jects of  our  said  lord  the  king,  peaceably  assembled  and 
met  together  for  the  purpose  6f  hearing  divine  service,  in 
a  certain  dissenting  meeting-house  there  situate,  by  riot- 
ously and  routously  shouting,  hallooing,  and  making  a 
great  noise,  whereby  the  said  divine  service  was  greatly 
interrupted ;  and  that  the  said  M.  S.  &c.  one  J.  L.  wlio  was 
then  and  there  attending  the  said  divine  service,  hi  the  said 
meeting-house,  and  in  the  peace  of  God  aittl  our  said 
lord  the  king  then  and  there  being,  unlawfully  and  riot- 
busly,  did  beat,  wound,  and  ill-treat,  so  that  his  life  wa« 

(6)  See  p.  642.  n.  (a). 
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greativ  despaired  of,»to  the  great  disturbance  of,  atid  ter- 
ror oi,  divers  of  his  majesty's  subjects,  to  tb^  great  damage 
of  the  said  I.  L*  and  against  the  peace,  &c. 
Second  count,  for  a  common  assault. 


249.  iTidictfnent.  upon  the  stati  exefiiptina  proteitani  dissenters 
from  the  church  of  England  fr6m  the  penalUes  of  certain 
laws  (c)« 

The  jurors  of  our  lord  the  king,  upon  their  oath,  pre^ 
sent  that  A.  B.  late  of,  &c.  C.  D.  late  6f,  &c.  and  £•  F. 
late  of,  &c*  being  disorderly  and  ill*dispo6ed  persons,  on, 
&C.  the  same  being  the  Lord's  day,  commonly  called 
.Sunday,  with  force  and  arms,  unlawfully,  willingly,  and 
bf  purpose,  maliciously  and  contemptuously  catne  into  a 
congregation  of  protestant  dissenters,  being  subjects  of 
our  said  lord  the  present  king,  then  lawfully  assembled 
and  met  for  religious  worship,  in  the  dwelling-house  Of 
I.  M.  in  the  said  parish  of  B.  aforesaid,  the  same  congre- 
gation then  and  there  beiiig  a  congregation  for  religious 
worship,  permitted  and  allowed  by  a  certain  act  of  par«^ 
liament,  made  and  passed  in  the  first  year  of  the  reign  of 
their  late  majesties  King  William  and  Queen  Mary, 
entitled,  **An  Act  for  exempting  their  Majesties'  Pro- 
testant Subjects  dissenting  frdm  the  Church  of  England, 
from  the  Penalties  of  certain  Laws;"  and  the  said  place 
of  the  said  meeting  of  the  said  congregation,  then  and 
there  being  duly  certified  and  registered  according  to  the 
said  act,  and  did  then  and  there  unlawfully,  wilfully,  and 
df  purpose,  maliciously  and  contemptuously  disquiet  and 
dhturl^  the  same  congregation  then  and  there  as>sembled 
aiid  met  as  aforesaid,  a^inst  thci  form  of  the  statute,  &l\ 
and  against  the  peace,  &c. 

[Second  count.)  That  the  said  A.  B.,  C.  D.,  and  E.  F.,* 
being  such  disorderly  and  ill-disposed  persons  as  afore- 
said, on,  &c.  the  same  day  being  the  Lord's  day,  com^ 
monly  called  Sunday,  with  force  and  arms,  unlawfully^ 
willingly,  and  of  purpose,  maliciously  and  contemptu- 
ously did  enter  and  come  into  a  certain  room  6r  passage 
of  the  dwelling-house  of  the  said  L  M.  adjoining  to  a 
certain  other  rodm  in  the  said  dwelling-house,  in  which 
last-mentioned  room  a  certain  congregation  of  protestant 

(c)  1  Wi  &  M.  c.  18.  s.  18. 
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dissenten,  subjects  of  our  said  locd  .the  present  king, 
Were  then  and  there  lawfully  assembled  and  met  f6r  rdw 
i^ous  worship,  t^e  same  congregation  then  and  there  be- 
ing a  congr^ation  for  religious  worship,  permitted  an<l 
allowed  by  a  certain  act  of  parliament  made  and  passed 
in  the  iiaid  first  year  of  the  reign  of  our  said  late  majes- 
ties King:  William  and  Queen  Maiy,  entitled,  *' An  Act/* 
jl^c.  and  the  said  place  of  the  said  meeting  of  .the  sa£l 
congT^tion,  then  and  there  being  duly  certified  and  re- 
gistered according  to  the  said  act,  did  then  and  there 
UnlawfullVt  willingly,  and  of  purpdSe;  and  maliciously, 
(rreverentlyy  and  contemptubusly,  make  divers  great  cries, 
ttoises,  and  disturbances,  to  disturb  and  dis()uiet,  add  did 
then  and  there  disquiet  and  disturb  the  same  oongrega- 
tion  so  then  and  there  assembled  and  met  as  aforesaid; 
lagainst  the  form;  &c.  tod  against  the  peace^  &c. 
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bFFENCES  RELATING  TO  TRADE  ANb  THE 
PRICE  OF  PROviiSIONS,  &c. 

250.  For  unlawfully  puttiiu/  cm,  hoard  impkmenU  uBcd  m  *aiMu 

ficturmg  (g.) 

■ 

Unlawfully  did  load  and  put  9n  b<^ra,  and  did  caoie 
and  procure  to  be  loaden  and  put  on  board,  of  a  certain 
ship  or  vessel,  then  being  at  Liverpool  aforesaid,  called 
the  Hercules,  which  was  riot  bbuna  directly  to  any  port 
or  place  in  Great  Britain  or  Ireland,  certain  impltmeMis, 
proper  for  the  working  up  of  the  cotton  manufactures  of 
this  kingdom t  to  trnt,  100  comb  plates,  100  docking  plates^ 
1000  reed  wires,  1000  dents,  one  roving  or  winding  jack 
and  flier,  two  plyers,  and  two.  card  stretchers^  in  contetnpt 
of  our  said  lord  the  king  and  his  laws,  against  the  pead^ 
of  our  said  lord  the  king,  his  crown  arid  dignity,  .and 
against  the  form,  &c. 

[Second  count.)    tJnlawfully  did    load  and    put  ioin 

ig)  R.  V.  Orrd,  Lane.  Lent  Ais.  1814.  See  tbe  stat.  14  G.3; 
b,  71.    The  defendant  was  convicted  on  the  first  four  c6iiiib. 
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bdard  a  certain  ship  or  vessel  then  being  at  Liverpool 
aforesaid  called  the  Hercules,  which  was  not  bouna  di- 
rectly to  any  port  or  place  in  Great  Britain  or  Ireland, 
divers^  to  toit,  100  comb  plates^  S^c,  (as  befwe)  being  parts 
of  certain  machines  proper  for  the  working  up  of  the  cotton 
manufactures  of  this  kingdom.     {Conclusion  as  before.) 

Third  count^^describing  the  articles  as  being  parts  of 
rt  certain  machine  or  engine  called  a  loom^  proper  for  the 
working  of  the  cotton  manufactbres  of  this  kuigdom* 
(Fourth  count)  And  the  jurors,  &c.  [as  before,) 
(Fifth  count)  Unlawfully  had  in  his  possession  certain 
implements  proper  for  the  working  of  the  cotton  manu- 
factures of  this  kingdom,  to  wit,  [set  out  the  implements) 
with  intent  to  export  the  same  to  some  other  port  or  place 
than  Great  Britain  or  Ireland,  to  wit,  New  Yorfe,  in 
America.     [Conclusion  as  before.) 

251.  For  preparing  to  go  abroad  and  use  the  trade  of  a  comb- 

fnaker. 

That  T.  L.  late  of  (h)  Liverpool,  &c-  comb-maker,  be- 
ing a  subject  of  our  said  lord  the  king,  and  an  artificer 
and  manufacturer  of  Great  Britain,  to  wit,  a  comb-ma- 
nufacturer, and  not  regarding  the  laws  and  statutes  of  this 
realm,  on,  &c.  with  force  and  arms,  at  Liverpool  aforesaid, 
in  the  county  aforesaid,  was  unlawfully  preparing  to  go 
abroad  beyond  the  seas,  out  of  his  majesty's  dominions, 
fntoa  foreign  country,  to  wit,  America,  out  of  his  majes- 
ty's dominions,  ./or  the  purpose  of  there  usinff  and  exercis* 
ing  his  said  trade  and  manufacture,  against  the^form,  &c« 
and  against  the  peace,  &c. 

Second  count  states  the  like  offence  of  preparinfr  to  go 
to  America,  for  the  purpose  of  there  teaching  his  said 
trade  and  manufacture  to  foreigners. 


252.  Indictment  at  common  law  for  forestalling  (i). 

Middlesex.    Did  buy  and  cause  to  be  bought  of  and 
from  one  T.  H.  three  hundred  pounds  weight  of  cheese, 

(h)  R.   V.    Lister,    Lancast.  (t)  See  the  stat.  1 2  G.  3.  c.  7  K 

M.  Ass.   1813,     See  the  stat.      which  repeals  the  several  sta- 
5  G.  1.  c.  27.  s.  4.  lutes  enacted  against  this  of- 

VOL.  II.  X 


680 


PRECEDENTS.— -/itdictntenfo. 


for  the  sum  of  three  pounds  fifteen  shilling  and  six* 
pence  of  lawful  money,  as  he  the  said  T«  H.  then  and 
there  viras  coming  towards  London,  to  wit,  to  a  certain 
market  called  Leadenhall  Market,  in  London  aforesaid, 
to  sell  the  said  three  hundred  pounds  weight  of  cheese, 
and  before  the  same  was  brought  into  the  said  market, 
where  the  same  should  be  sold,  in  contempt  of  our  said 
lord  the  king  and  his  laws,  and  against  the  peace,  &c. 


253.  Against  a  regrator» 

That  A.  B.  late  of,  &c«  yeoman,  on,  &a  at,  &c.  to  wit, 
in  a  certain  market  there,  called  B.  Market,  did  obtain, 
and  get  into  his  hands  and  possession  ten  geese,  thirty 
ducks,  and  eighteen  drakes,  of  and  from  one  £.  C.  for  the 
sum  of  four  pounds  and  nine  shillings,  of  lawful  money 
of  Great  Britain,  (the  said  geese,  ducks,  and  drakes,  then 
being  brought  to  the  said  market  by  the  said  £.  C.  to  be 
sold);  and  afterwards,  to  wit,  on  the  same  first  day  of 
March,  in  the  year  aforesaid,  he  the  said  A.  B.  at  the 

Earish  aforesaid,  in  the  county  aforesaid,  in  the  said  mar^ 
et  there,  called  B.  market,  unlawfully  did  r^rate  the 
said  geese,  ducks,  and  drakes,  and  sell  the  same  again  to 
one  W.  S.  for  the  sum  of  five  pounds.  ( Conclude  as  in 
the  last.) 


fence.  But  at  common  law 
all  endeavours  to  enhance  the 
common  price  of  any  merchan- 
dize, and  all  kinds  of  practices 
which  have  an  apparent  ten- 
dency thereto,  whet^r  by 
spreading  false  rumours,  or  by 
buying  things  in  a  market  be- 
fore the  accustomed  hour,  or 
by  buying  and  selling  again 
the  same  thing  in  the  same 
market,  or  by  any  other  such- 
like devices,  are  highly  crimi- 
nal, and  punished  by  fine  and 
imprisonment.  1  Haw.  23 4« 
235.  6th  ed.  479. 

By  the  common  law,  a  mer- 
chant bringing  victuals  into  the 
realm  may  sell  the  same  in 
gross ;  but  no  person  can  law- 


fully buy  within  the  realm  m 
merchandize  in  gross,  and  sell 
the  same  in  gross  a^n,  with- 
out being  liable  to  be  indicted 
for  the  same.     lb. 

And  the  bare  engrossing  of  a 
whole  commodity,  with  an  in- 
tenjjt  to  sell  it  at  an  unreasons* 
ble  price,  is  an  offence  indict- 
able at  common  law,  whether 
any  part  thereof  be  sold  by  the 
engrosser  or  not*     lb. 

And  so  jealous  is  the  com- 
mon law  of  all  practices  of  dib 
kind,  that  it  will  not  suffer  con 
to  be  sold  in  the  sbeaf,  perhaps 
for  this  reason,  because  bj 
such  means  the  market  is  in 
effect  forestalled.     Ihid. 


Offences  relating  to  Trade^  Sfc.  681 


254.  AgawH  an  engrouer. 

That  A.  B.  late  of,  &c.  yeoman,  on,  &c.  at,  &c.  did 
unlawfully  engross  and  get  into  his  hands,  by  buying  of 
and  from  one  R.  G.  fifty  quarters  of  wheat,  to  the  intent 
to  sell  the  same  again  at  an  unreasonable  profit  (Co9ic/»« 
sion  as  before.) 

255«  For  spreading  rumours  with  iiUsnt  to  raise  the  price  of 

hops  (h), 

[Commencement  as  in  pr,  1.)  Wickedly  intending  to 
enhance  the  price  of  hops,  did  spread  divers  false  (I)  ru- 
mours and  reports  with  respect  to  hops,  by  then  and 
there  openly  and  wickedly,  m  the  presence  and  hearing 
of  divers  hop- planters  and  dealers  in  hops  and  others  then 
being  at  W.  declaring  and  publishing,  that  the  then  pre- 
sent stock  of  hops  was  nearly  exhausted,  and  that  from 
that  time  there  soon  would  be  a  scarcity  of  hops ;  and 
that  before  the  hops  then  growing  could  be  brought  to 
market,  the  then  present  stock  of  hops  would  be  ex- 
hausted; with  intent  and  design,  by  such  rumours  and 
reports,  to  induce  divers  persons  unknown  then  present, 
being  dealers  in  hops^  ana  accustomed  to  sell  hops,  and 
having  large  quantities  of  hops  for  sale,  not  to  carry  or 
send  to  any  market  or  fair  any  hops  for  sale,  and  to  ab- 
stain from  selling  such  hops  for  a  long  time,  and  thereby 
generally  to  enhance  the  price  of  hops,  in  contempt,  &c. 
and  agamst  the  peace,  &c. 

[Second  count.)  Wickedly  intending  to  enhance  the 
price  of  hops,  did  openly  publish  and  spread  divers  false 
rumours  and  reports  with  respect  to  hops,  to  the  effect 
following,  to  wit,  that  the  then  present  stock  of  hops  was 
nearly  exhausted,  and  that  there  would  soon  be  a  scarcity 
of  hops;  and  that  before  the  hops  then  growing  could  be 
brought  to  market,  the  then  present  stock  of  hops  would 
be  exhausted,  with  intent,  by  such  rumours  and  reports 
as  aforesaid,  to  enhance  the  price  of  hops,  in  contempt, 
&c. 

[h)    JL  v»    Waddingtonf  1  (/)  This  word  was  not  in  the 

East,  143.  original  indictment. 

X2 


682  PRECEDENTS. — IndtctmefUs. 

{Third  count.)  Unlawfully  engrossed  and  got  into  his 
hands,  by  buying,  a  certain  large  quantity  of  hops,  to  wit, 
100  pockets  of  hops,  of  one  W..  G.  {and  so  on  of  other 
persons^  naming  them^)  at  certain  large  prices,  to  wit,  15L 
for  each  hundred  weight,  with  intent  to  resell  the  same  at 
an  unreasonable  profit,  and  thereby  to  enhance  the  price 
of  hops,  against  tne  peace,  &c. 

{Fourth  count.)  Unlawfully  engrossed  and  got  into 
his  hands  a  certain  large  quantity,  to  wit,  3700  pockets 
of  hops,  by  contracting  with  G.  W.  &c.  {naming  the  per^ 
sons,)  to  buy  and  take  of  them,  the  same,  by  then  and 
.  there  persuading  them  to  sell  and  deliver  to  him  the  said 
last-mentioned  quantity  of  hops,  at  certain  large  prices, 
to  wit,  131-  for  every  hundred  weight  which  should  be 
delivered  to  him  on,  &c.  then  next  following,  14L  for 
every  hundred  weight  delivered  to  him  on,  &c.  and  151. 
for  every  hundred  weight  delivered  to  him  on,  &c.  with 
intent  to  resell  the  said  hops  at  an  unreasonable  profit, 
and  thereby  greatly  to  enhance  the  price  of  hops  (m). 


OFFENCES  AGAINST  PUBLIC  HEALTH  AND 

CONVENIENCE. 

256,  For  supplying  unwholesome  bread. 

That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  knowingly,  wil- 
fully, deceitfully,  and  maliciously,  did  provide,  furnish, 
and  deliver,  to  and  for  800  French  prisoners  of  war, 
whose  names  to  the  said  jurors  are  yet  unknown,  ami 
there  being  under  the  protection  of  the  king,  confined  in 
a  certain  hospital  called  Eastwood  Hospital,  in  the  pa- 
rish and  county  aforesaid,  divers  large  quantities,  to  wit, 
5001b.  weight  of  bread,  to  be  eaten  as  food  by  the  said 
French  prisoners  of  war;  such  bread  being  then  and 
there  made  and  baked  in  an  unwholesome  and  insufBci- 
ent  manner,  and  then  and  there  being  made  of  and  con- 

(m)  There  were  several  other  counts  in  the  original  indictment* 

charging  the  offence  more  generally. 
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taining  dirt,  filth,  and  other  pernicious  and  unwholesome 
ingredients  (a),  riot  fit  to  be  eaten  by  man,  he  the  said 
A.  B.  then  and  there  well  knowing  the  said  bread  to  be 
baked  in  an  unwholesome  and  insulficient  manner,  and 
to  be  made  of  and  to  contain  dirt,  filth,  and  other  per- 
nicious and  unwholesome  materials  and  ingredients  not 
fit  to  be  eaten  as  aforesaid;  whereby  the  said  prisoners 
of  war  did  then  and  there  eat  of  the  said  bread,  and 
thereby  then  and  there  became  distempered  in  their  bo- 
dies, and  injured  and  endangered  in  their  healths,  to  the 
great  damage  of  the  said  prisoners  of  war,  to  the  great 
discredit  of  our  said  lord  the  king,  to  the  evil  example, 
&c.  and  against  the  peace,  &c.  (6).  ' 


(a)  In  the  case  of  R,  v, 
ZHcksoUf  sittings  after  Easter 
term,  1814,  the  defendant  was 
tried  upon  information,  which 
charged,  that  he  being  em- 
ployed to  bake  bread  for  the 
use  of  the  children  in  the  Royal 
Military  Asylum  at  Chelsea, 
being  a  wicked  and  evil  dis- 
posed person,  did  unlawfully, 
and  for  the  sake  of  wicked  lu- 
cre and  gain,  and  in  violation 
of  the  trust  and  confidence 
reposed  in  him,  deliver  to 
C.  D.  and  E.  F.  officers  of  the 
R.  M.  A.  seventeen  loaves  as 
good  and  wholesome  bread, 
for  the  use,  &c. ;  whereas,  in 
truth  and  in  fact,  the  same  was 
not  wholesome  or  proper  for 
the  food  of  map,  he  well  know- 
in?,  &c. 

In  the  ensuing  Trin.  term. 
It  was  objected  in  arrest  of 
judgment,  that  the  noxious 
materials  which  rendered  the 
food  unwholesome,  ought  to 
have  been  stated ;  but  the 
court  held,    that    the  indict- 


ment was  sufficient,  and  Mr, 
J.  Dampier  observed,  that  the 
same  objection  had  been  taken 
and  overruled  in  Treeve's  case, 
vide  infra.  See  R.  v.  Dixon, 
3  M.  &  S.  XL  Append. 

(6)  R,  V.  Treeve,  Cora. 
Ass.  1796.  East.  P.  C.  821. 
It  was  objected  in  arrest  of 
judgment,  that  it  did  not  ap- 
pear that  the  defendant  acted 
m  violation  of  any  contract  or 
of  any  moral  or  civil  duty ; 
but  all  \he  judges  held,  that 
the  conviction  was  proper. 

The  defendant,  in  the  above 
case,  supplied  the  prisoners 
under  a  contract ;  but  it  was 
holden  to  be  unnecessary  to 
state  this  in  the  indictment, 
otherwise  than  as  matter  of  ag- 
gravation, since  the  giving  to 
any  person  unwholesome  vic- 
tuals not  fit  for  man, to  eat,  /u- 
cri  causdf  or  from  malice  or 
deceit,  is  an  indictable  offence 
apart  from  any  other  consider- 
ation. East.  P.  C.  822.  4  Bl, 
Comm.  182. 
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257*  Indictmeni  for  erecting  and  continuing  a  eoap  wusnufadorf 
near  an  highway  and  dwelling  homes. 

That  A.  B.  late  of,  &c*  manufacturer  of  soap,  on,  &c 
with  force  and  arms,  at,  &c.  near  to  divers  public  streets, 
being  the  king*8  common  highways,  there  and  also  near 
to  the  dwelling-houses   of  divers  liege  subjects  of  our 
said  lord  the  king,  there  situate  and  being,  did  unlawfully 
and  injuriously  make,  erect,   and  build,  and  cause  and 
procure  to  be  made,  erected,  and  built,  a  certain  erectioa 
or  building  for  the  purpose  of  making  and  manufactur- 
ing soap  therein,    and  did  unlawfully  and    injuriously 
make,  set  up,  and  place,  and  cause  and  procure  to  be 
made,  set  up,  and  placed  in  the  said  erection  or  buildings 
divers  furnaces,  stoves,  cauldrons,  coppers,  and  boilers^ 
to  wit,  ten  furnaces,  twenty  stoves,  twenty  cauidrona, 
twenty  coppers,  and  twenty  boilers,  for  the  purpose  of 
boiling,  melting,  and  mixing  tallow,  soap-lees,  and  other 
materials,  used  in  the  making  or  manufacturing  of  soap; 
and  that  the  said  A.  B.  did,  on  the  day  and  year  afore- 
said, and  on  divers  other  days  and  times,  between  that 
day  and  the  day  of  the  taking  of  this  inquisition,  at,  &c. 
unlawfully  and  injuriously  boil,  melt,  and  mix  together, 
and  cause  and  procure  to  be  boiled,  melted,  and  mixed 
together,  in  the  said  furnaces,  stoves,  cauldrons,  coppers, 
and  boilers,  respectively,  so  made,  set  up,  and  placed  in 
the  said  erection  or  building,  as  aforesaid,  divers  large 
quantities  of  tallow,  soap-lees,  and  other  materials  used 
in  the  making  and  manufacturing  of  soap,  for  the  purpoK 
of  making  and  manufacturing  the  same  into  soap,  and 
did  then  and  there  make  and  manufacture,  and  cause  and 
procure  to  be  made  and  manufactured,  divers  large  quan- 
tities of  soap  from  the  same  tallow,  soap-lees,  and  other 
materials ;  by  reason  of  which  said  premises,  divers  noi- 
some,   offensive,    and  unwholesome    smokes,    vapours, 
smells,  and  stenches,  on  the  days  and  times  aforesaid,  wer^ 
emitted  and  issued  from  the  said  erection  or  buildins^,  so 
that  the  air,  on  the  several  days  and  times  aforesaid,  at, 
&c«  was  thereby  greatly  filled  and  impregnated  with  the 
said  smokes,  vapours,  smells,  and  stenches,  and  was  reo- 
dered  and  became  and  was  corrupted,  and  offensive,  un- 
comfortable, and  unwholesome,  to  the  great  damage  and 
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common  nuisance  of  all  the  liege  subjects  of  our  said 
lord  the  king,  there  inhabiting,  being,  and  residing, 
and  ^oing,  returning,  and  passing  through  the  said  streets 
and  highways,  and  against  the  peace  of  our  said  lord  the 
king,  &c. 

[Second  county  for  continuing  the  building,  S^c.)  That 
the  said  A.  B.  on,  &c.  and  continually  from  that  time  till 
the  time  of  taking  this  inquisition,  with  force  and  arms, 
at,  &c.  a  certain  other  erection  or  building,  for  the  pur- 
pose of  making  and  manufacturing  soap  therein,  and  di* 
vers  furnaces,  stoves, ^  cauldrons,  coppers,  and  boilers,  to 
wit,  ten  furnaces,  twenty  stoves,  &c«  made,  set  up,  and 
placed  in  the  said  last-mentioned  erection  or  building, 
for  the  purpose  of  making  and  nianufacturing  the  said 
soap,  before  that  time  by  certain  persons  to  the  jurors 
aforesaid  as  yet  unknown,  near  unto  divers  public  streets, 
being  the  king's  common  highways  there,  and  also  near 
unto  divers  houses  of  many  of  his  majesty's  liege  subjects 
there  situate,  and  being  unlawfully  made,  erected,  and 
built,  did  unlawfully  continue,  and  yet^  doth  continue ; 
and  that  the  said  A.  B.  on  the  day  and  year  last  aforesaid, 
at^  &c.  did  unlawfully  boil,  melt,  and  mix  together,  in  the 
said  last-mentioned  furnaces  respectively,  so  unlawfully 
made,  erected  and  built,  and  set  up  in  the  said  last-men- 
tioned erection  or  building  as  aforesaid,  divers  large 
quantities  of  tallow,  soap  lees,  and  other  materials  used 
in  making  and  manufacturing  soap;  by  means  of  which 
said  last-mentioned  premises,  divers  noisome,  offensive, 
and  unwholesome  smokes,  vapours,  smells,  and  stenches, 
on  the  days  and  times  last  aforesaid,  were  emitted  and 
issued  from  the  said  last-mentioned  building;  and  the 
air,  on  the  days  and  times  last  aforesaid,  at,  &c.  was 
thereby  greatly  tilled  and  impregnated  with  the  said  last- 
mentioned  smokes,  vapours,  smells,  and  stenches,  and  was 
thereby  rendered  and  became,  and  was  corrupted,  offen- 
sive, uncomfortable,  and  unwholesome,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lord  the  king  there  residing  and  inhabiting,  and  going, 
returning,  and  passing  through  the  said  streets  and  high- 
-ways,  and  against  the  peace,  &c. 

(Third  county  for  mixing  lees ,  and  boiling  tallow^  soap, 
4rct)  I'hat  the  said  A.  B.  on,  6cc.  with  force  and  arms,  at, 
&c.  near  to  the  dwelling-houses  of  divers  of  his  majesty's 
liege  subjects  there  situate,  and  also  near  to  divers  public 
streets  being  common  highways  there,  divers  large  quan- 
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titles  of  tallow,  oil,  lime,  potashes,  soap  lees,  aod  other 
noisome  and  offensive  materials,  did  boil,  melt  and  mix 
together,  and  cause  and  procure,  &c.  by  means  of  which 
said  last-mentioned  premises,  divers  noisome,  noxious, 
and  unwholesome  smokes,  vapours,  smells,  and  stenches, 
on  the  days  and  times  last  aforesaid,  at,  &c.  aforesaid, 
were  emitted  and  issued  from  the  said  last-mentioned 
tallow,  oil,  soap-lees,  and  other  materials,  so  tK>iled. 
melted,  and  mixed  together  as  last  aforesaid,  and  tlie  air 
th^re,  on  the  days  and  times  last  aforesaid,  was  thereby 
greatly  filled  and  impregnated  with  the  said  last-mentionra 
smokes,  vapours,  smells,  and  stenches,  and  was  thereby 
rendered,  and  then  and  there  became  and  was  greatly 
corrupted,  offensive,  uncomfortable,  and  insalubrious, 
to  the  great  damage  and  coinmpn  nuisai^ce^  &c.  (as  in  ihi, 
lit  count.) 


258,  Indictment  for  keeping  hogs  near  a  pvhlic  street  (J)< 

(Commencement  as  in  pr.  961,  to  the  •.)  Near  the  dwel- 
ling-houses of  divers  liege  subjects  of  our  said  lord  the 
king,  and  also  near  divers  public  streets  and  common  high- 
ways there,  did,  and  yet  doth,  keep  ten  bogs ;  and  the 
said  hogs,  then  and  there,  to  wit,  on,  &c.  and  on  the  said 
other  days  and  times,  at,  &c.  unlawfully  and  injuriously 
did  feed,  and  yet  doth  feed,  with  the  offal  and  entrails 
of  beasts,  and  other  filth,  *  by  reason  whereof  divers  noi- 
some and  unwholesome  smells  and  stenches,  during  the 
time  aforesaid,  did  from  thence  there  arise,  and  the  air 
there  was,  and  yet  is,  thereby  greatly  corrupted  and  in- 
fected, to  the  great  damage  and  common  nuisance  not 
only  of  all  the  Jiege  subjects  of  our  said  lord  the  king 
there  resident  and  dwelling,  but  also  of  all  the  liege  sub- 

i'ects  of  our  said  lord  the  king  passing  and  repassing  in, 
)y,  and  through  tiie  said  streets  and  con^mou  highways 
there,  against  the  peace,  &c. 

259.  Indictment  for  erectina  a  furnace^  toith  a  hoiler^  to  he  used 
for  the  boiling  of  tripe  and  the  offal  of  beasts. 

That  A.  B.  late  of,  &c.  on,  &c.  at,  &c.  near  the  dwd- 
((f)  This  is  an  offence  at  common  law.   2  Lord  R^ym.  1 163^ 
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ling^houses  of  divers  liege  subjects  of  our  said  lord  th  * 
king  there,  and  also  near  divers  streets  and  common  high* 
ways  there,  did  unlawfully  and  injuriously  erect' and  set 
up,  and  cause  to  be  erected  aqd.set  up,  a  certain  furnace, 
with  a  boiler,  to  be  used  for  the  boiling  of  tripe,  and  other 
entrails  and  offal  of  beasts ;  and  that  the  said  A.  fi.  on,  &c. 
and  on  divers  other  times  and  days  between  that  day  and 
the  day  of  the  taking  of  this  inquisition,  at,  &c.  divers 
large  quantities  of  tripe,  and  other  entrails  and  offal  of 
beasts,  in  the  said  boiler,  unlawfully  and  ii\juriously  did 
boil,  and  yet  doth  boil.  (Conclude  as  in  pr.  258^  from  the  *.) 

260.  Indictment  for  boiling  bullocks*  blood  for  making  colours* 

(Commence  as  in  pr,  261,  to  the  *.)  In  a  certain  build- 
ing belonging  to  the  dwelling-house  of  the  said  A.  B.  there 
situate  and  being,  and  also  near  the  dwelling-houses  of 
divers  subjects  of  our  said  lord  the  king,  and  near  divers 
public  streets  and  common  highways  there,  did  unlaw- 
fully boil,  and  cause  to  be  boiled,  a  great  quantity  of 
bullock's  blood  and  other  filth,  for  the  making  and  mi:^- 
ing  of  colours.     (Conclude  as  in  pr.  958,  from  the  *.) 

361 .  Indictment  against  a  butcher  for  using  his  shop  cls  a  slaughter'* 

house  in  a  public  market. 

That  A.  B.  late  of,  &c.  on,  &c.  and  on  divers 
other  days  and  times,  between  that  day  and  the  dciy 
of  the  taking  of  this  inquisition,  with  force  and  arms,, 
at,  &c.  *  in  a  certain  shop  of  him  the  said  A.  B.  situate 
and  being  in  a  common  market  there,  called  ■, 

(the  said  market  being  a  common  passage  for  all  the  liege 
subjects  of  our  said  lord  the  king,  with  their  goods,  chat^ 
tels,  and  merchandizes,  to  go,  return,  pass,  and  repass  at 
their  free  will  and  pleasure,)  did  unlawfully  and  injuria 
pusly  kill  and  slay,  and  cause  to  be  killed  and  slain,  ten 
iambs,  and  the  excrement,  blood,  entrails,  and  other  filth 
coming  from  the  said  lambs,  did  then,  and  on  the  said 
other  days  and  times  respectively,  there  cause  and  per-, 
init  to  lie  and  remain  in  the  said  shop  for  a  long  time,, 
to  wit,  for  the  space  of  five  hours,  on  each  of  those  days, 
whereby  divers  filthy  and  unwholesome  smells  and 
stenches  from  the  excrement,  blood,  entrails,  and  other  filth 
coming  from  the  lambs  aforesaid,  then,  and  on  the  said 
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other  days  and  times  respectively,  there  did  arise,  and  the 
air  there  was  thereby  greatly  corrupted  and  infected,  to 
the  great  damage  and  common  nuisance  not  only  of  all 
the  liege  subjects  of  our  said  lord  the  king  near  ibere 
inhabiting  and  dwelling,  but  also  of  all  other  the  li^ 
subjects  of  our  said  lord  the  king,  in,  by,  and  throagh  the 
said  common  market  and  passage  going,  returning,  pass- 
ing, repassing,  and  labouring,  and  against  the  peace,  &c 

262.  Indictment  for  erecting  obstructions  in  a  navigable  river. 

That  a  certain  part  of  the  river  ■  situate  and 

being  between and — ,  and  also  wholly  situate 

and  being  in  the  county  of  D.  is,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contraiy  hath  been,  an 
ancient  river,  and  the  king's  ancient  and  common  hi^- 
way  (e)  for  all  the  liege  subjects  of  our  said  lord  the  king 
and  his  predecessors  with  their  ships,  barges,  lighters^ 
boats,  wherries,  and  other  vessels,  to  navigate,  sail,  row, 
pass,  repass^  and  labour,  at  their  will  and  pleasure,  with- 
out any  impediment  or  obstruction  whatsoever.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent. That  A.  B.  late  of,  &c.  fisherman,  on,  &c.  and  on 
divers  other  days  and  times  between  that  day  and  the  day 
of  the  taking  of  this  inquisition,  with  force  and  arms,  at, 
fee,  unlawfully,  wilfully,  and  injuriously  did  erect,  place, 
fix,  put,  and  set  in  the  said  river  and  king's  ancient  and 
common  highway  there,  (/)  (a  certain  snare,  trap,  machine, 
and  engine  for  the  catching,  and  taking  of  fish,  commonly 
called  putts,  and  composed  of  wood,  wooden  stakes,  and 
twigs;)  and  that  he  the  said  A.  B.  from  the  day  and  year 
first  aforesaid,  hitherto,  with  force  and  arms,  at,  &c.  the 
said  putts  unlawfully,*wilfully,  and  injuriously  bath  con- 
tinued, and  still  doth  continue,  so  erected,  placed,  fixed, 
put,  and  set  in  the  said  river  and  king's  ancient  and  com- 
mon highway;  by  means  whereof  the  navigation  and  free 
passage  of,  in,  through,  along,  and  upon  the  said  river 
■■■  and  the  king's  ancient  and  common  highway  there^ 
on  the  same  day  and  year  aforesaid,  and  from  thence, 
hitherto  hath  been,  and  still  is,  greatly  straightoied, 
obstructed,  and  confined,  to  wit,  at,  &a  so  that  the  li^ 

(e)  A  river  common  to  all         (/]  Describe  the  obstmcdoa 
is  properiy  termed  an  high«     accoidiDg  to  the  &ct. 
way.    I  Haw.  c.  76.  s.  !• 
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aubjectB  of  our  said  lord  the  king,  navigating.  Bailing, 
rowing,  passing,  repassing,  and  labouring  with  their 
ships,  baiges,  lighters,  boats,  wherries,  and  other  vessels 
in,  through,  along,  and  upon  the  said  river,  and  king's 
ancient  and  common  highway  there,  on  the  same  day 
and  year  aforesaid,  and  from  thence  hitherto  could  not 
nor  yet  can  go,  navigate,  sail,  row,  pass,  repass,  and  labour 
with  their  ships,  ^rges,  lighters,  boats,  wherries,  and 
other  vessels,  upon  and  about  their  lawful  and  necessaiy 
affairs  and  occasions,  in,  through,  along,  and  upon  the 
said  river  and  king's  ancient  and  common  highway  there, 
in  so  free  and  uninterrupted  a  manner  as  of  right  they 
ought,  and  before  have  been  used  and  accustomed  to  do, 
to  the  great  damage  and  common  nuisance  of  all  the  li^e 
subjects  of  our  said  lord  the  king,  navigating,  sailing, 
rowing,  passing,  repassing,  and  labouring  with  their  ships, 
barges,  lighters,  boats,  wherries,  and  other  vessels,  in, 
through,  along,  and  upon  the  said  river  ■  and  the 
king's  ancient  and  common  highway  there,  to  the  great 
obstruction  of  the  trade  and  navigation  of  and  upon  the 
said  river,  against  the  peace,  &c. 


263.  Indictment  for  keeping  a  disorderly  house  (j). 

(Commencement  as  in  pr.  261,  to  the  ♦.)  Did  keep  and 
maintain,  and  yet  doth  keep  and  maintain,  a  certain  com- 
mon, ill-governed,  and  disorderly  house ;  and  in  his  said 
bouse,  for  his  own  lucre  and  gain,  certain  persons,  as  well 


(^)  Lewdness  is  properly 
punishable  by  the  ecclesias- 
tical law,  but  the  offence  of 
keeping  a  bawdy-house  comes 
also  under  the  cognizance 
of  the  temporal  courts,  as 
a  common  nuisance,  not  only 
in  respect  of  its  endangering 
the  public  peace,  by  drawing 
together  dissolute  and  de- 
bauched persons,  but  also  in 
respect  or  its  apparent  tenden- 
cy to  corrapt  the  manners  of 
both  sexes,  3  Inst.  205.  1  Haw. 
196. 

And  offenders  of  this  kind 
are  punishable  not  only  with 


fine  and  imprisonment,  but  al- 
so with  sucn  infamous  punish- 
ment as  to  the  court,  in  discre- 
tion, shall  seem  proper.  Ibid* 
^d  a  wife  may  be  indicted 
together  with  her  husband,  and 
condemned  to  the  pillory  with 
him,  for  keeping  a  bawdy- 
house  ;  for  this  is  an  offence  as 
to  the  government  of  the  house, 
in  which  the  wife  has  a  prin- 
cipal share ;  and  also  sucn  an 
offence  as  may  generally  be 
presumed  to  be  managd  by 
the  intrigues  of  her  8ez« 
1  Haw.  2.  3. 
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men  as  women,  of  evil  name  and  fame,,  and  of  dishonest 
conversation,  to  frequent  and  come  together,  then,  and  on 
the  said  other  days  and  times,  there  unlawfully  and  wil- 
fully did  cause  and  procure;  and  the  said  men  and  wo- 
men, in  his  said  house,  at  unlawful  times,  as  well  in  the 
night  as  in  the  day,  then  and  on  the  said  other  day^  and 
times,  thereto  be  and  remain,  drinking,  tippling,  and  whor- 
ing, and  misbehaving  themselves,  unlawfully  and  wil* 
fully  did  permit,  and  yet  doth  permit,  to  the  great  da- 
mage and  common  nuisance  of  all  the  liege  subjects  of  our 
said  lord  the  king  there  inhabiting,  residing,  and  passing, 
and  against  the  peace^  &c. 

264.  Indictment  for  digging  a  hole  in  a  street,  being  the  hxngU 

highway* 

♦  [Commencement  as  in  pr.  1.)  In  a  certain  street,  being 
the  king's  common  highway  there,  called  ,  (usetl 
for  all  the  king's  subjects  with  their  horses,  coaches,  carts, 
and  carriages,  to  go,  return,  ride,  pass,  repass,  and  labour, 
at  their  free  will  and  pleasure,)  unlawfully  and  injuriously 

*  did  dig,  and  cause  to  be  dug,  a  certain  pit,  containing 
in  circumference  fifteen  feet,  and  in  depth  thirteen  feet; 
and  the  same  pit,  so  as  aforesaid  dug,  and  caused  to  be 
due,  in  the  street  and  highway  aforesaid,  from  the  day 
and  year  aforesaid,  until  ,  at,  &c.  unlawfully  aiKl 
injuriously  did  continue;  **  by  reason  whereof  the  king's 
subjects,  during  the  time  aforesaid,  could  not  go,  return, 
pass,  repass,  ride,  and  labour  with  their  horses,  coaches, 
carts,  and  carriages,  in,  by,  and  through  the  same  street 
and  highway  as  they  were  wont  and  ought  to  do,  without 
great  peril  and  danger  of  their  lives,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lord  the  king,  in,  by,  and  through  the  same  street  and 
highway,  going,  returning,  passing,  repassing,  riding,  and 
labouring,  and  against  the  peace,  &c. 

265.  Indictment  against  nightmenfor  laying  soil  in  the  streets* 

(Commencement  as  in  pr.  1.)    In  the  common  street 
and  king's  highway  there,  called  ,  unlawfully 

and  injuriously  did  pour  out,  discharge,  place,  and  leave, 
and  cause  to  be  poured  out,  discharged,  placed,  and  left, 
a  great  quantity  of  dung,  human  excrement,  and  other 
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filthy  by  which  divers  hurtful  and  unwholesome  smells 
and  stenches  from  the  said  dung,  excrement,  and  other 
filth,  did  then  and  there  arise,  and  thereby  the  air  there 
became  and  was  greatly  corrupted  and  infected,  to  the 
great  damage,  &c.  (Conclude  as  in  the  last  pr.] 

266.  Indictment  for  obstructing  a  puhlic  street, 

[Commencement  as  in  pr.  264,  to  the  *.)  Did  put  and 
place  three  empty  drays,  and  did  then,  and  on  the  said 
other  days  and  times,  there  unlawfully  and  injuriously 
permit  and  suffer  the  said  empty  drays  respectively  to  be 
and  remain  in  the  king's  common  highway  aforesaid  for 
the  space  of  divers  hours,  to  wit,  for  the  space  of  five 
hours,  on  each  of  the  said  days,  whereby  the  king's  com- 
mon highway  aforesaid  then,  and  on  the  said  other  days» 
for  and  during  all  the  said  times  on  each  of  those  days 
respectively,  was  obstructed  and  straightened.  (Proceed 
as  in  pr,  26^  from  the**.) 

267.  Indictment  for  obstructing  a  common  passage. 

(Commencement  as  in  pr.l.)  In  a  certain  passage  and 
common  footway  there,  called  ,  unlawfully 

and  injuriously  did  dig  and  make,  and  cause  to  be  'dug 
and  made,  a  certain  hole,  containing  in  length  twelve 
feet,  in  breadth  six  feet,  and  in  depth  six  feet;  and  that 
the  said  A.  B.  on,  &c.  with  force  and  arms,  at,  &c. 
to  wit,  in  the  same  passage  and  common  footway,  unlaw- 
fully and  injuriously  did  erect,  put,  and  place,  and  cause 
to  be  erected,  put,  and  placed,  a  certain  wooden  cistern, 
containing  in  length  five  feet,  and  in  breadth  twenty 
inches;  and  that  the  said  A.  B.  the  said  hole,  so  as  afore- 
said dug  and  made,  and  also  the  said  wooden  cistern,  so 
as  aforesaid  erected,  put,  and  placed,  from  the  day  and 
year  aforesaid,  until  the  day  of  the  taking  of  this  inquisi- 
tion, with  force  and  arms,  at,  &c.  unlawfully  and  injuri- 
ously did  continue,  and  yet  doth  continue ;  by  mean» 
whereof  the  same  passage  and  common  footway,  for  and 
during  the  whole  time  aforesaid,  was  so  obstructed,  and 
was,  and  yet  is,  so  dangerous,  that  the  liege  subjects  of 
our  said  lord  the  king  through  the  same  passage  and  com- 
mon footway  Could  not,  nor  yet  can,  go,  return,  pass,  and 
repass,  so  freely  and  safely  as  they  ought  and  were  wont 
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and  accustomed  to  do,  and  still  of  right  ought  to  do,  to 
the  great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  said  lord  the  king  through  the  same  passage 
and  common  footway  going,  returning,  passing,  and  re- 
passing, and  against  the  peace,  &c. 

268.  hdktment  at  common  law  against  a  sahhath'breahir,  ami 
profaner  of  ike  Lord's  day^  in  keeping  open  ihop. 

That  A.  B.  late  of,  &c.  labourer,  on,  &c.  and  from 
thence  until  the  taking  of  this  inquisition,  at,  &c  was, 
and  yet  is,  a  common  sabbath-breaker,  and  profaner  of 
the  Lord's  day,  commonly  called  Sunday:  and  that  the 
said  A.  B.  on,  &c.  being  the  Lord's  day,  and  on  diTcn 
other  days  and  times,  being  the  Lord's  ^ays,  during  the 
time  aforesaid,  at,  &c.  in  a  certain  place  there,  ^led 
Clare-market,  did  keep  a  common,  public,  and  open  shop, 
and  in  the  same  shop  did  then,  and  on  the  said  other  days 
and  times,  being  the  Lord's  days,  there  openly  and  pub- 
licly sell  and  expose  to  sale  flesh-meat  to  divers  persons, 
to  the  jurors  aforesaid  as  yet  unknown,  to  the  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  kii^, 
and  against  the  peace  (&),  &c. 


269.  Indictment  against  the  inhabitants  of  a  parish  for  not 

repairing  a  common  highway. 

That  on,  &c.  there  was  (t),  and  from  thence  hitbeito 
hath  been,  and  still  is,  a  certain  common  king's  high- 
way (k)t  leading  from  A.  (/),  in  the  county  of  C.  towuds 


(h)  In  R.  V.  Brothertonj  Str, 
708,  the  court  refused  to  quash 
an  indictment  of  this  kind, 
which  did  not  conclude  against 
the  form  of  the  stat.  but  judg- 
ment was  afterwards  given  for 
the  defendant.  See  the  stat. 
29  G.  2.  c.  7.  1  Haw.  c.  6. 
s.  12.     3  East.  P.  C.  5. 

(t)  In  the  older  precedents 
]t  is  usually  stated  from  time 
whereof  &c.  but  this  is  unne- 


cessary. 3  T.  R.  265.  2  Saimd. 
168.  b.  n.  4. 

(k)  Every  way  which  is  com- 
mon to  all  the  king*s  subjects, 
is  properly  termed  an  highway* 
so  that  even  a  river  which  is 
common  to  all,  may  be  called 
an  highway.  1  Haw.  c*  76.  s.  1. 
Co.  Litt.  56.  Str.  54.  1 0  Mod. 
383. 

And  the  road,  &c.  may  be 
stated  generally  to  be  a  oom* 
mon  king's  highway,  without 
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abd  unto  D.  ift  the  said  coufity.  For  all  the  liege ^iibjectd 
of  our  said  lord  the  king,  with  their  horses,  coacheiC,  darts, 
and  carriages,  to  go,  return,  pass,  repass,  ride,  and  labour, 
at  their  free  will  and  pleasure;  and  that  a  certain  part  of 
the  same  king's  common  highway,  situate,  lying,  ana  being 
in  the  parish  of  F.  (m),  in  the  county  of  M.  containing  in 
length  (n) ^,  and  in  breadth  — — — ,  on,  &c,  was  and 


saying  whether  for  carts  or  for 
foot  passengers  only;  see  2 
Saund.  158.  n.  8.  Trem.  201. 
205.  Cro.  Car.  266.  1  Salk. 
359. 

{I)  As  to  the  local  description 
of  the  road,  see  p.  61.  179. 

A  material  variance  from  the 
description  in  the  indictment 
will  be  fatal ;  thus  an  averment 
that  the  highway  leads  from  A. 
to  C.  is  not  satisfied  by  evidence 
of  a  road  leading  from  A.  to  B. 
and  communicating  with  C.  by 
means  of  a  cross  road.  12.  v. 
Great  Canfieldf  6  Esp.  136. 

A  description,  that  an  high- 
way leads  between  A.  and  B. 
excludes  both  A.  and  B. ;  so 
does  an  averment  that  it  leads 
yirowi  A.  to  B.  see  p.  66.  190,  1. 
2  Saund.  158.  n.  6.  Halsey*s 
case.  Latch.  183.  Cas.  temp. 
Hard.  105.  R.  v.  All  Saints 
and  St.  Mary,  4  Burr.  2090. 
R,  V.  Harrow^  1  Haw.  79.  s.  86. 

But  in  pleading  an  highway, 
it  is  unnecessary  to  set  out  the 
termini,  or  to  allege  that  it  leads 
from  one  place  to  another;  it 
is  sufficient  to  aver  that  it  is 
an  highway.  R,  v.  Thompson, 
cited  Andr.  145.  R,  v.  Hamond, 
10  Mod.  382.  R.  v.  Haddock, 
Andr.  145.  And  see  1  H.  B. 
351.  Latch.  183.  Pal.  389. 
2  Roll.  Rep.  412. 

(m)  In  an  indictment  against 
«  parish,  it  mijst  be  expressly 
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averred  that  the  road  out  of 
repair  lies  within  the  parish. 
Cowp.  3.  R*  v.  Hartford^ 
2  Saund.  158.  n.  5.  supra,  p. 
190,  1.  In  every  indictment 
against  a  parish  three  aver- 
ments are  essential:  1.  That 
the  road  is  an  highway.  2. 
That  it  is  out  of  repair.  3. 
That  it  is  situated  in  the 
parish. 

A  parish  is  bound  of  cooh- 
mon  right  to  the  repair  of  all 
highways  within  it.  See  1  Str. 
181.  i2.  v.  the  Inhabitants  of 
Norivich,  1  Roll.  Abr.  890. 
1  Haw.  c.  76.  s.  5.  But  the 
whole  of  the  parish  must  be  in- 
dicted, since  no  sub-division 
can  be  liable,  unless  by  virtue 
of  a'  prescription,  custom,  or 
legislative  provision;  see  note 
below.  And  if  the  parish  be 
situate  partly  in  each  of  two 
counties,  still  the  indictment 
must  charge  the  whole  parish, 
and  not  such  part  as  is  within 
one  county  only.  R.  v.  C/(/- 
ton,  5  T.  R.  498.  contrary  to 
what  had  been  decided  in  R» 
V,  Weston  Under  Penyard,  4 
Burr.  2507. 

So  a  presentment  against  a 
subdivision  of  a  parish  must 
shew  the  obligation  of  the  inha- 
bitants to  repair,  2  T.  R.  513. 
Sty.  163.     Andr.  276. 

(n)  As  to  averring  the  extent 
of  the  nuisance,  see  p.  192 ;  in- 
X  8 
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from  thence  until  the  day*  of  the  taking  of  this  inquisition, 
bath  been  and  still  is  at  the  parish  of  F.  in  the  coanty 
aforesaid,  very  §  ruinous,  miry,  deep,  broken,  and  in  great 
decay  for  want  of  due  reparation  and  amendment  of  the 
same,  so  that  the  liege  subjects  of  our  said  lord  the  king 
through  the  same  way,  with  their  horses,  coaches,  carts, 
and  carriages,  could  not,  during  the  time  last  aforesaid, 
nor  yet  can,  go,  return,  pass,  repass,  ride,  and  labour, 
without  great  danger  of  their  lives,  and  the  loss  of  their 
goods,  to  the  great  damage  and  common  nuisance  of  all 
the  liege  subjects  of  our  said  lord  the  king,  through  the 
«ame  way  going,  returning,  passing,  repassing,  nding,  and 
labouring,  and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity*,  and  that  the  inhabitants  of  the 
said  parish  of  F.  in  the  said  county  of  M.  the  common 
highway  aforesaid,  so  as  aforesaid  being  in  decay,  ought  to 
repair  and  amend  when  and  so  often  as  it  should  or  shall 
be  necessary. 

270.  A  presentment  on  the  view  of  a  justice  for  not  repainng  « 

highway. 

Middlesex.  J.  S.  esquire,  one  of  the  justices  of  our  lord 
the  king,  assigned  to  keep  his  peace  in  and  for  the  said 
county  of  Middlesex,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanors  committed  in 
the  same  county,  by  virtue  of  the  statute  in  such  case  made 
and  provided,  upon  his  own  proper  knowledge  and  view, 
presents,  in  manner  (o)  and  form  following,  that  is  to  say. 


dictments  for  want  of  such  aver- 
ments haVe  been  holden  to  be 
defective,  1  Haw.  c.  76,  s.  88. 
Cas.  Temp.  Hard wicke,  106; 
1but  qu.  whether  such  an  objec- 
tion would  now  prevail,  for  the 
reason  stated,  p.  192.  and  see 
2  Saund.  158.  note  7.  and  Say. 
301.  where  it  was  holden,  that 
an  indictment  alleging  that  an 
highway  and  bridge  were  in 
a  ruinous  condition  was  not 
bad,  though  the  extent  was  not 
set  out. 

An  indictment   for   not  re- 


pairing one  side  of  a  roadou^bt 
to  state  that  the  defendant  is 
bound  to  repair  ad  JUvm  vim ; 
and  it  appears  to  be  insuflKcient 
to  allege  that  a  certain  paii« 
setting  out  the  length  and  half 
the  breadth,  is  out  of  repair, 
and  that  the  defendant  is  bound 
to  repair  it.  Peake.  N.  P. 
219. 

(o)  Such  a  presentment  may 
be  removed  by  the  prosecutor, 
before  it  is  traversed  and  ju(%- 
ment  is  given,  Cowp.  178. 
and  see  2  Str.   1209.   tlioogb 
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(attf  then  proceed  as  in  pr.  209,  and  conclude)  in  testi- 
¥iioiiy  whereof  the  said  J.  S.  to  these  presents  bftth  set  his 
hand  and  seal,  this  — —  day  of  ■  ■        »  itk  the 

j^ear  aforesaid  (/>)• 


271.  Jgainst  an  individual  for  not  repairing  a  roadf  to  the 
repair  of  which  he  was  baundp  ratione  tenurds. 

l%eform  is  the  same  with  that  ofpr.  269»  inserting  after 
the  •,  and  that  A.  B.  late  of,  &c/ esquire,  ought,  by  rea- 
son of  his  tenure  (9)  of  certain  lands,  (r)  situate,   lying» 


the  act  directs  that  such  pre- 
sentment shall  not  be  removed 
from^  the  quarter  sessions,  &c* 
till  it  be  traversed  and  jadg« 
ment  be  given  thereupon,  ex- 
cept where  the  duty  or  obliga- 
tion of  repairing  may  come  in 
question. 

(p)  Ibid. 

(^)  As  against  an  individual 
the  indictment  must  shew  his 
obli^tion  to  repair,  see  p.  161 ; 
but  if  he  be  bound  by  reason 
of  tenure,  it  is  sufficient  to  al- 
lege his  obli^tion,  generally, 
in  the  above  farm,  eitner  in  an 
indictment  or  in  a  plea,  since  a 
procription  is  implied  in  the 
estate  of  inheritance  in  the 
land.  Co.  Ent.  358.  KeiL  52. 
pi.  4.  1  Haw.  c.  76.  s.  8.  And 
ne  may  be  charged  ratione  t«- 
Ytune  generally,  without  saying 
raiione  tenurm  tarn ;  for  ratione 
Unntm  implies  such  a  tenure  as 
makes  the  party  chai-geable, 
1  Vent.  331.  iC.  v.  Fcmhaw^ 
1  Str.  187.  JB.  V.  Corroek^  1 
Saund.  158.  n.  9.  But  these 
are  technical  and  appropriate 
words,  whose  meaning  has  been 
established  by  long  usage,  and 
their  absence  cannot  be  sup- 
plied by  new  modes  of  expres- 
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sioD  of  equal  brevity.  See  Sty. 
400.  and  IL  v.  Herriaon^  I 
Maule  and  Selwyn,  435. 

A  private  person  may  also  be 
bound  to  repair  an  hignway  by 
inclosiDg  the  lands  on  eacn 
side  of  the  highway  ;  for  before 
the  inclosure  the  public  had  a 
right,  when  the  way  was  bad, 
to  make  use  of  the  lands  ad- 
joining, and  as  this  advantage 
IS  taken  away  by  the  inclosure, 
the  law  requires  that  the  per- 
son who  is  benefited  by  it 
to  make  compensation  to  the 
public,  by  maintaining  the 
road  in  good  order.  1  Haw. 
c.  76.  s.  6.  1  Roll.  Ab. 
390.  Cro.  Car.  366.  and  for 
this  reason,  it  is  not  sufficient 
that  hf  keep  the  road  in  as 
eood  a  state  of  repur  as  when 
ne  inclosed  the  lands,  if  it  was 
not  then  in  a  ^ood  state  of  re- 
pair, lb.  And,  If  the  owner  in- 
close land  on  one  side  of  a  road,^ 
which  has  been  anciently  in« 
closed  on  the  other,  ne  is 
bound  to  repair  the  whole  way ; 
but  if  there  be  no  ancient  in- 
closure on  the  other  side,  he 
is  bound  to  repair  one  half 
only.  1  Haw.  c;  76.  s.  7. 
Aug,  in  such  case,  he  oi^t  to 
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and  being,  at,  &c.  in  the  county  aforesaid,  to  repair  and 
amend  the  said  highway,  when  and*  so  often  as  it  shall  be 
necessary. 


272.  Against  a  particular  division  of  a  parish  for  not  repairing 

an  highway  n 

• 

That  on,  &c.  and  long  before,  there  was,  and  from 
thencefortli  continually  hitherto  there  hath  been,  and  still 
48,  a  certain  common  king's  highway,  leading  from  Hali- 
fax, in  the  West  Riding  of  the  county  of  Y9rk,  towards 
and  unto  Holmfirth,  in  the  West  Riding  aforesaid^  used 
Yor  all  the  liege  subjects  of  our  said  lord  the  king,  to  go, 
return,  pass,  and  repass,  on  foot  and  on  horseback*  and 
with  cattle,  carts,  and  carriages,  at  their  will  and  pleasure, 
and  that  a  certain  part  of  the  said  common  king's  high- 
way, situate  and  being  in  that  part  of  Lockwood  which 
lies  within  the  constamery  of  Q.  in  the  parish  of  A.  in 
the  riding  aforesaid,  beginning  at  (s)  M.  in  the  parish 
aforesaid,  in  the  riding  aforesaid,  and  extending  from 
thence  to  a  certain  place  called  D.  and  containing  iu  length 
divers,  to  wit,  ■  yards,  and  in  breadth,  divers,  to 

wit, ^feet,  on,  &c.  and  from  thence  continually, 

until  the  day  of  taking  this  inquisition,  at  that  part  of  L. 
aforesaid  which  lies  within  the  constableiy  of  Q.  afore- 
said, in  the  parish  aforesaid,  in  the  riding  aforesaid,  was 
and  still  is  very,  &c.  (as  in  pr,  969*  from  §  to  *•)  And 
4hat  within  the  parish  of  A.  aforesaid,  in  the  riding  afore- 
said, from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  have  been  and  still  are  divers  townships, 
districts,  divisions,  and  places,  whereof  that  part  of  Lock- 
wood  aforesaid  which  lies  within  the  constableiy  of  Q. 
aforesaid,  during  all  the  time  last  aforesaid,  hath  been  and 
Still  is  one;  and  that  (0  the  inhabitants  of  that  part  of 


be  charged  in  the  indictment 
with  not  repairing  the  road  ad 
filum  Mi(B.  Peake,  219,  and  see 
the  observations  of  Abbot,  C.  J. 
Stesl  V.  PrickeU,  2  Starkie's  C. 
469.    See  the  pleas  below. 

(r)  The  situation  of  the 
lands  should  be  spe^^ified. 

[s]  See  note  (/),  p.  693. 

(t)  Since  the  innabitants  of 


a  particular  division  of  apnidi 
are  not  bound,  by  the  coomioB 
law,  to  repair  the  roads  witkia 
that  division,  .their  obligaliaa 
must  be  set  forth:  see  p.  161, 
and  see  2  Saund*  158.  n.  9. 
And  where  the  oblv^iaticm  is 
upon  the  inhabitants  of  a  par- 
ticular district,  it  must  arise 
either  from  custom,  piescrip 
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Lockwood  which  lies  within  the  constablery  of  Q*  afore^ 
saidy  in  the  parish  aforesaid,  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  have  repaired  and 
amended,  and  have  been  used  and  accustomea  to  repair 
and  amend,  and  ^f  ri^ht  ought  to  have  repaired  and 
amended,  and  still  of  right  ought  to  repair  and  amend, 
when  and  so  often  as  it  hath  been  or  shall  be  necessaiy, 
such  and  so  many  of  the  common  highways  situate  and 
bein^  within  that  part  of  Lockwood  aforesaid,  which  lies 
withm  the  constableiy  of  Q.  aforesaid,  as  would  other- 
wise be  repairable  and  amendable  bv  the  inhabitants  of 
the  said  parish  at  large;  and  that  the  said  part  of  the 
same  comndon  highway  hereinbefore  mentioned,  to  be 
ruinous,  deep,  miiy,  broken,  and  in  decay  as  aforesaid, 
now  is,  and  aurinc;  ail  the  time  when  the  same  part  of  the 
said  common  highway  is  above  alleged  to  be,  ruinous, 
deep,  miry,  broken,  and  in  decay  as  aforesaid,  was  a  com- 
mon highway,  which,  but  for  the  said  prescription  or 
usage,  would  be  repairable  and  amendable  by  tne  inha- 
bitants of  the  said  parish  of  A.  at  large.    And  that  by 
reason  of  the  premises,  the  inhabitants  of  that  part  of 
Lockwood,  which  lies  within  the  constablery  of  Q.  afore* 
said,  in  the  parish  afpresaid,  during  all  the  time  last  afore- 
said, ought  to  have  repaired  and  amended,  and  still  ought 
to  repair  and  amend  the  same  part  of  the  said  common 
highway,  so  being  ruinous,  deep,  miry,  broken,  and  in 
decay  as  aforesaid,  when  and  so  often  as  it  hath  been  and 
shall  be  necessary. 

{Second  count  states  the  prescription  thus^)  That  within 

tioD,  or  from  some  legislative  oases  there  referred  to.  Biutan 
provisioB.  Hence,  it  is  notsuf-  individual  cannot  be  bound  by 
ficient  to  allege,  that  the  inha-  prescription,  that  he  and  his 
bitants  of  a  particular  district,  ancestors,  &c.  have  been  ac- 
from  time  immemorial,  ought  customed,  &c.  to  repair  an 
to  repair  and  amend,  but  it  highway  or  bridge,  unless  in 
ought  to  be  averred,  that  the  respect  of  the  tenure  of  land, 
inhabitants,  from  time  whereof  taking  toll,  &c. ;  for  the  act  of 
the  memory  of  man  is  not  to  the  ancestor  cannot  charge  the 
the  contrary,  have  been  used  heir  without  profit,  but  a  cor- 
and  accustomed,  &c.  as  in  the  poration  or  parish,  &c.  may  be 
above  precedent,  which  was  bound  to  such  repair  by  pre- 
drawn by  a  gentleman  of  great  scriptioii.  See  1  Haw.  c.  76, 
skill  and  experience,  ^e  5  s.  8.  13  Rep.  33.  3  Bac,  A.  B* 
Burr.  2700.  2  T.  R.  11.  and  58.  2Saund.  158.  n.  (9). 
2  Saund.  158.  n.  9.  and  the         A'particular  nubdivlsion  of  a 
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the  parish  of  A.  aforesaid,  in  the  riding  aforesaid,  froiir 
time  whereof  the  memory  of  man  is  not  to  the  contTary, 
there  have  been  and  still  are  divers  townships,  districts, 
divisions,  and  places,  whereof  that  part  of  L.  which  iff 
within  the  constableiy  of  Q.  aforesaid,  during  all  the  time 
last  aforesaid,  hath  been  and  still  is  one;  and  that  the  in- 
habitants  of  the  said  several  and  respective  townships, 
districts,  divisions,  and  places,  respectively,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have 
repaired  and  amended,  and  have  been  used  and  accus- 
tomed to  repair  and  amend,  and  of  right  ought  to  have 
repaired  and  amended,  and  still  of  right  ought  to  repair 
and  amend,  independent  of  each  other,  when  and  so  oftea 
as  it  hath  been  or  shall  be  necessary,  such  and  so  many 
of  the  several  and  respective  common  king*8  highways 
respectively  situate  and  being  within  the  said  respective 
townships,  districts,  divisions,  and  places,  as  would  other- 
wise be  repairable  and  amendable  by  the  inhabitants  of 
the  said  parish  of  A.  at  large. 


273.  Indictmient  againtt  the  inhabitants  of  a  townMp  far  wot 
repairing  a  road  ut  out  6y  the  commitsumert^  vnder  tnelafKn 
acts. 

That  before  the  day  of  taking  this  inquisition,  bj  s 
certain  (u)  act  of  parliament,  made  in  the  parltaoieiit  of 
our  lord  the  now  kmg,  at  a  session  thereof  holden  at  West- 
minster, in  the  10th  year  of  this  reign,  entitled,  "  An  Act 

parish  may  be  bound  by  imme- 
morial custom  and  prescription 
to  repair  all  the  roads  within 
it ;  or  a  particular  district  with- 
in a  county  may  be  bound  by 
such  immemorial  custom  and 
prescription  to  repair  all  the 
public  bridges  within  that  dis- 
trict, without  either  alleging 
or  proving  any  consideration 
for  the  obligation.  R,  v,  the 
Inhabitants  of  the  W.  JR.  of 
Yorkshire,  4  B.  &  A.  623. 
R,  V.  Inhabitants  of  Ecdesfieldy 
1  B.  &  A.  348.  R.  V.  Inha-' 
bitants  of  St*  Gileses  Cam^ 
bridge^  cited  ib.     Gateward's 


case,  6  Co.  810.  But  an  ad- 
vantage may  be  gained  by  al- 
leging a  general  custom  withts 
the  parish,  &c.  for  each  subdi- 
vision to  repair,  as'  well  as  a 
custom  simply  for  the  indiri* 
dual  subdivision  indicted  to  re- 
pair its  own  roads,  since  it  ad- 
mits evidence  in  support  of  the 
eeneral  custom,  I B.  &  A.  623. 
If  there  be  any  exception  to  the 
general  custom,  they  must  be 
alleged,  see  R^  v.  Ecderfidi^ 
2  Starkie,  C.  393. 

(u)  See  the  observations,  p^ 
213, 14,  15. 
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for  dividing  artd  enclosing  such  of  the  open  Parts  of  the 
District,  called  the  Forest  of  Knaresborough,  in  the  County 
of  York,  as  lie  within  the  eleven  Constableries  thereof, 
and  for  other  Purposes  therein  mentioned,"  it  was 
(amongst  other  things)  enacted,  that  C.  D.,  E«  F.,  &c, 
and  their  successors,  to  be  nominated  and  appointed  in 
manner  thereinafter  mentioned,  should  be  and  they  were 
thereby  appointed  commissioners  for  setting  out,  di- 
viding, assigning,  and  allotting  all  the  open  commonable 
grounds  and  waste  lands  within  the  said  eleven  constable- 
ries, and  for  putting  the  said  act  in  execution  ;  and  that 
the  said  commissioners,  or  any  three  or  more  of  them, 
should,  and  they  were  thereby  required  to  set  out  and  ap- 
point. &c.  (as  in  the  act,)  as  in  and  by  the  said  act,  refer- 
ence being  thereunto  had,  will  more  fully  aiid  at  large  ap- 
pear. And  the  jurors  aforesaid,  upon  their  oath  afore* 
said,  further  present,  that  after  the  making  of  the  said 
act,  and  before  the  day  of  the  taking  of  this  inquisition, 
that  is  to  say,  by  a  certain  other  act  of  parliament,  made 
in  the  said  parliament,  at  a  session  thereof  holden  at  West- 
minster, in  the  14th  year  of  the  reign  of  our  said  lord  the 
now  king,  entitled,  '*An  Act,  to  amend  an  Act,  passed 
in  the  10th  Year  of  the  Reign  of  hisr  present  Majesty,  en- 
titled, '  An  Act  for  dividing  and  enclosing  such  of  the 
open  Parts  of  the  District  called  the  Forest  of  Knaresbo- 
rougb,  in  the  county  of  York,  as  lie  within  the  eleven 
Constableries  thereof;  and  for  other  purposes  therein 
mentioned,'  "  it  was  amongst  other  things  enacted,  that, 
&c.  [setting  out  so  much  rf  the  act  as  is  material,)  as  in 
and  by  the  said  last-mentioned  in  part  recited  act,  refer- 
ence being  thereunto  had,  will  more  fully  and  at  large  ap- 
pear. And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  present,  that  afterwards,  and  after  the  making  and 
passing  of  the  said  several  acts  of  parliament,  and  ^fore 
the  day  of  the  taking  of  this  inquisition,  to  wit,  on,  &c. 
at,  &c«  the  said  C.  D.,  E.  F.,  &c.  in  the  said  first  in  part 
recited  act  mentioned,  respectively,  pursuant  and  in  obe- 
dience to  the  said  several  acts,  took  upon  themselves  the 
execution  of  the  several  powers  and  authorities  repoised 
in  them  in  and  by  the  said  several  acts,  as  such  commis- 
sioners as  aforesaid.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  present,  that  after  the  making  and 
passing  of  the  said  several  acts,  and  after  the  said  com- 
missioners had  taken  upon  them  the  execution  of  the 
powers  and  authorities  so  vested  in  them,  by  the  said 
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several  acts  as  afore^id ;'  and  unmediatdy  after  Ibe  s^d 
commissioners  had  made  the  aforesaid  divisioo,  and  set- 
tled all  the  said  several  allotments,  pursuant  to  the  direc- 
tions of  the  said  acts,  to  wit,  on,  &c«  at,  &c.  tbey,  the  said 
commissioners,  did  fonn  and  draw  up,  and  cause  to  be 
fairly  engrossed  on  parchment,  and  did  duly  execute,  un- 
der their  hands  ana  seals,  a  general  award  or  instninacnt, 
in  manner  and  form  as  was  by  the  said  first  in  part  re- 
cited act  directed,  and  by  their  said  general  award,  amongst 
other  ways  and  roads  therein  set  out  and  appointed,  did 
also  set  out  and  award,  and  did  award  the  same  to  be  for 
ever,  carriage  roads,  a  certain  part  of  the  said  open  coo>- 
monable  grounds  and  waste  lands,  called  ,  be- 

ginning at  ,  and  leading  westward  to  , 

.and  a  certain  othdr  part,  &c.  b^inning  at  -,  and 

leading  southward  to  ,  which  said  two  roads,  in 

ursuance  of  the  powers  given  to  the  said  commiaaioiiefa, 
y  the  second  act,  they  the  said  commissioiien  did 
thereby  award  to  be  made  and  kept  in  repair  by  tbe  said 
inhabitants  and  occupiers  of  lands  and  tenements  withio 
the  township  of  ,  and  did  thereby  award  that  the 

road  should  be  called  by  the  names  above  mentioned,  as 
by  tbe  said  award,  reference  being  thereunto  bad,  will 
more  fully  and  at  large  appear.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  present,  that  the  said 
last-mentioned  raads  were  and  are  roads  leading  into, 
through,  and  adjoining  the  said  allotments,  in  tbe  second 
act  mentioned,  to  wit,  at  the  township  of  ■    afore- 

said. And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  present,  that  a  certain  part,  to  wit,  ■  yards  in 
length  (x),  and  -r^-—  vards  in  breadth,  of  the  said  carris|[;e 
roads,  so  set  out  and  appointed  to  be  carriage  roads  for 
ever,  as  aforesaid,  afterwards,  and  after  tbe  maliii^  of  tbe 
said  award,  of  the  said  commissioners,  m  manner  and 
form  aforesaid,  and  ^fter  the  said  roads  had  been  com- 
pleted, made,  and  found,  as  required  bv  the  said  act,  to 
wit,  on,  &c.  and  flrom  thence  continually,  until  tbe  day 
of  the  taking  of  this  inquisition,  to  wit,  at  tbe  tpwnsbipof 
— —  aforesaid,  in  the  county  aforesaid,  were  and  still  are 
miry,  ruinous,  broke  in,  and  in  great  decay,  for  want  of 
the  due  reparation  and  amendment  of  the  same,  so  that 
the  liege  subjects  of  our  said  lord  the  king,  by  theoD- 
selves,  and  with  their  horses,  coaches,  carts,  and 

(x)  See  p.  192. 
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could  not,  during  all  the  time  aforesaid,  nor  yet  can»  go, 
return,  pass,  ride,  and  labour,*  without  great  danger  of 
their  lives,  and  the  loss  of  their  goods,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  saad 
lord  the  king,  through  the  same  carriage  roads,^  g<'ing»- 
returning,  passing,  riding,  and  labouring,  contrary  to  the 
form  of  the  acts  of  parliament  aforesaid,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown,  and  dignity ; 
and  that  the  inhabitant^  and  occupiers  of  lands  and  tene- 
ments, within  the  said  township  of  ,  in  the 
county  of  ,  aforesaid,  the  said  carriage  roads  so  as. 
aforesaid  being  in  decay*,  by  force  of  the  said  several  acts, 
and  by  virtue  of  the  said  general  award,  so  in  pursuance 
thereof  by  the  said  commissioners  made  as  aforesaid, 
ought,  during  the  time  last  aforesaid,  to  have  repaired  and 
amended,  and  still  ought  to  repair  and  amend,  when  and 
80  often  as  it  bath  been  or  shall  be  necessary. 


274,  For  Tu>i  repairing  a  public  bridge. 

.  That  a  certain  common  bridge,  commonly  called 
lying  and  being  in  the  parish  of  B.  in  the  county  of  >  £• 
in  the  common  king's  nighway,  there  leading  n'omB. 
aforesaid,  in  the  county  aforesaid,  to  the  town  of  R.  in 
the  same  county,  being  a  common  highway  for  all  the 
li^e  subjects  of  our  said  lord  the  king,  and  his  predeces« 
8ors,  with  horses,  carts,  and  carriages,  to  pass  and  repass, 
ride  and  labour,  at  their  free  will  and  pleasure,  on,  &c. 
was  and  still  is  in  great  decay,  broken  and  ruinous,  so  that 
the  liege  subjects  of  our  said  lord  th^  king,  in,  upon,  and 
over  the  said  bridge,  with  horses,  carts,  and  carriages, 
could  not  and  cannot  pass  and  repass,  ride  and  labour  as 
they  ought  and  were  accustomed  to  do,  to  the  great  da- 
mage and  common  nuisance,  &c.  and  against  the  peace, 
&a  ( If  the  prosecution  be  against  an  {y)  individual  ratione 
tenura^  then  allege^)  and  that  A.  B.  late  of,  &c.  by  reason 
of  his  tenure  of  certain  lands,  lying  in  the  parish  ofB.  in 
the  said  county,  is  bound  to  repair  and  amend  the  said 

iy)    If    the  indictment   be  that  the   bridge  had    existed 

against  an  individual  for  not  from  time  immemorial.     See 

repairing  the  bridge  according  the  precedents    given  below, 

to  an  obligation  ratione  tenurw^  and  referred  to  in  the  Index, 
it  would  be  proper  to  allege 
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common  bridge  as  often  and  whenever  it  shall  be  nece^* 
saiy*.  {If  against  a  county  allege,)  and  that  the  inhabit- 
ants of  the  county  aforesaid  are  bound  to  repair  and  amend 
the  said  common  bridge,  when  and  so  often  as  it  shaii  be 
necessary. 


OFFENCES  RELATING  TO  THE  ADMINfSTRA- 

TION  OF  JUSTICE,  &c. 

275.  Against  a  toumskip  for  a  misdimianor  m  burfing  a  hodf 

without  notice  to  the  coroner^  ^c.  (y). 

That  on,  kc.  one  W.  D.  died  at  the  township  ckf  <^  in 

the  county  of  N.  of  a  violent  death  and  not  of  a  naturd 

death,  that  is  to  say,  the  said  W.  D.  then  and  there  died 

of  a  violent  wound,  before  that  time,  to  wit,  on,  &c.  at 

the  township  aforesaid,  in  the  county  aforesaid,  given  to 

the  said  W.  D.  by  some  person  or  persons  to  the  juron 

aforesaid  unknown,  and  that  the  booy  of  the  said  W.  D. 

on,  &c.  at  the  township  aforesaid,  in  the  county  aforesaid, 

lay  dead ;  and  that,  at  the  several  times  aforesaid,  C.  F. 

and  W.  S.  were  coroners  of  our  lord  the  king  for  the  said 

county  of  N.  to  wit,  at  the  township  aforesaid,  in  the  county 

aforesaid,  of  which  said  premises  tne  inhabitants  of  the  said 

township  of  C.  in  the  said  county,  afterwards,  to  wit,  on, 

&c.  at  tne  township  of  C.  aforesaid,  in  the  county  afoie* 

said,  had  notice;  nevertheless,  the  inhabitants  of  the  said 

township  of  C.  in  the  county  aforesaid,  well  knowing  the 

premises,  but  not  regarding  their  duty  in  that  behalf,  did 

not,  nor  did  any  of  them,  at  any  time,  send  or  give  any 

notice  to  or  for  the  suid  C.  F.  or  the  said  W.  8.  or  either 

of  them,  nor  to  or  for  any  coroner  of  our  said  lord  the 

kin^i  for  the  said  county  of  N.  to  view  the  body  of  the 

said  W.  D.  so  lying  dead  aa  aforesaid,  but  unlawfully, 

obstinately,  and  contemptuously,  omitted  and  nqa^kcied 

so  to  do ;  nor  bad  tlie  said  C.  F.  or  W,  S.  or  either  of 

them,  or  any  coroner  of  our  said  lord  the  king,  for  the 

(y)  See  the  case  of  the  town     Commonalty  of  Lamdan^  Cvk 
of  Green,  in  Sussex,  3  Leon.     Car*  fi^fi. 
807,    £•  V*  the  Mayor  and 


T 
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said  county,  any  notice  to  view  the  body  of  the  said  W. 
D.  so  lying  dead  as  aforesaid  ;  nor  had  the  said  C.  F.  or 
W.  S.  or  either  of  them,  or  any  coroner  of  our  said  lord 
the  king,  for  the  said  county,  any  notice  that  the  body 
of  the  said  W.  D.  was  so  lying  dead  as  aforesaid  ;  neither 
did  the  said  C.  F.  or  the  said  W.  S.  or  either  of  them^ 
or  any  coroner  of  our  said  loi^d  the  king  for  the  said 
county  of  N.  at  any  time  view  the  body  of  the  said 
W.  D.  so  lying  dead  as  aforesaid ;  nor  was  any  inquisi* 
tion  taken,  on  the  view  of  the  body  of  the  said  W.  D. 
IIS  by  law  required  in  that  behalf,  but  the  body  of  the 
said  W.  D.  was  afterwards,  to  wit,  on,  &c.  unlawfully 
and  contemptuously  buried  and  interred,  at  the  township 
of  C.  aforesaid,  in  the  county  aforesaid,  without  any  view 
being  had  of  the  said  body  of  the  said  W.  D.  by  the  said 
C.  F.  or  W.  S.  or  either  of  them,  or  any  coroner  of  our 
said  lord  the  king,  for  the  said  county  of  N.  and  without 
any  inquisition  bsing  taken  on  the  view  of  the  body  of 
the  said  W.  D.  as  by  law  required,  in  that  behalf,  to  the 
great  hinderance  of  justice,  in  contempt  of  our  said  lord 
the  king,  and  against  the  peace,  &c. 

276.  For  rescuing  a  rioter. 

[After  charging  a  riot  as  in  pr.  241,  Sfc.  proceed,)  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur^ 
ther  present,  that  S.  A.  esquire,  then  and  there  bein^ 
one  of  the  justices,  &c.  [as  in  pr.  190,  from  *  to  ••,)  and 
then  and  there  passing  and  going  along  the  said  town,  in 
the  king*s  highway  there,  and  then  and  there  seeing  and 
observing,  upon  his  own  view,  the  said  J.  F.,  C.  D.,  &c.  and 
the  said  other  disorderly  persons,  and  disturbers  of  the 
peace  of  our  said  lord  the  king,  (to  the  jurors  aforesaid  as 
yet  unknown),  so  then  and  there  assembled  and  gathered 
together,  aud  also  then  and  there  breaking  and  disturbing 
the  peace  of  our  said  lord  the  king,  and  misbehaving  them- 
selves in  manner  aforesaid,  he  the  said  S.  A.  according  to 
the  duty  of  his  said  office  as  a  justice  of  the  peace  of  our 
said  lord  the  king  for  the  said  county  of  S.  did  then 
and  there  arrest  and  take  the  said  J.  F.  in  order  to 
prevent  and  restrain  him  from  any  further  continuing  a 
party  in  the  said  riot  and  disturbance,  and  to  cause  him 
the  said  J.  F.  to  be  imprisoned,  in  order  that  he  might 
answer  and  be  duly  punished  for  his  oiTence  aforesaid, 
according  to  the  due  form  of  the  laws  and  customs  of 
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this  realm,  and  then  and  there  had  the  said  J.  F.  in  his 
custody  on  tUat  occasion;  whereupon  the  said  C.  D. 
&c.  {as  before)  and  the  said  ether  disorderly  persons,  and 
disturbers  of  the  peace  of  our  said  lord  the  king  (to  the 
jurors  aforesaid  as  yet  unknown),  being  so  assembled 
and  gathered  together  as  aforesaid,  and  not  r^aiding 
the  laws  of  this  realm,  nor  fearing  the  pains  and  peoat- 
ties  therein  contained,  and  unlawfully  and  wickedly  de* 
vising  and  intending  to  prevent,  hinder,  and  obstruct  the 
due  course  of  law  and  justice,  and  to  rescue  him  the  said 
J.  F.  from  and  out  of  the  custody  of  the  said  S.  A.  then 
and  there  being  in  the  due  execution  of  his  office  of  such 
justice  as  aforesaid  on  that  occasion,)  did  then  and  there, 
with  force  and  arms,  unlawfully,  riotously,  routously, 
and  tumultuousljT  make  an  assault  and  aifrav  upon  the 
said  S.  A.  and  him  the  said  S.  A.  then  and  there  did 
beat,  bruise,  wound,  and  ill-treat,  so  that  bis  life  was 

f ready  despaired  of;  and  that  the  said  C,  D.  &c.  (of 
eforef  except  J.  F.)  and  the  said  other  disorderly  persoQs, 
and  disturbers  of  the  peace  of  our  said  lord  the  Kii^  (to 
the  jurors  aforesaid,  as  yet  unknown),  being  then  and 
there  so  assembled  and  gathered  together,  him  the  said 
J.  F.  out  of  the  custody  and  power,  and  against  the  will, 
of  the  said  S.  A.  then  and  there  unlawfully,  riotously, 
and  routously  did  rescue  and  put  at  large,  to  go  unpu« 
nished  for  bis  offence  aforesaio,  wheresoever  he  would ; 
and  that  the  said  J.  F.  being  so  arrested  and  taken  by  the 
said  S.  A.  as  aforesaid,  himself  out  of  the  custody  and 
power,  and  against  the  will,  of  the  said  S.  A.  then  and 
there  unlawfully,  riotously,  routously,  and  violently  did 
rescue,  and  did  escape  and  go  at  large  unpunished  for  his 
said  offence  wheresoever  he  would  ;  to  the  great  damage 
of  the  said  S.  A.  in  contempt  of  our  said  lord  the  ki^g 
and  his  laws,  and  against  the  peace,  &c. 
Second  count  for  a  riot  and  assault  upon  the  justice^ 


277m  Indictment  for  matnlcnance  (9). 

That  one  L.  P.  late  of,  &c.  yeoman,  on,  &c  and  for  the 
space  of  one  whole  year  then  next  following,  at  West- 
minster, in  the  county  of  Middlesex,  maintained  a  cer* 


(7)  Tremp.  P.  C,  178.    Drawn  by  Saunders. 
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tain  action,  then  pending  in  the  court  of  our  aaid  lord  the 
king  of  his  Exchequer,  before  his  barons  of  the  said 
Exchequer,  between  one  C.  W.  plaintiff  and  one  D.  J. 
defendant,  of  a  plea  of  trespass  and  ejectment  of  fiirin,  of 
one  hundred  acres  of  land,  &c.  to  the  great  damage  of  > 
the  said  C.  W.  in  contempt  of  our  said  lord  the  king  and 
his  laws,  against  the  form  of  the  statutes,  &c.  and  against 
the  peace,  &c. 

[Second  coufU.)  Maintained^  on  the  part  of  D.  J. 
and  W.  J.  a  certain  suit  by  English  bill  in  the  Court  of 
Chancery  of  our  said  lord  the  king  at  Westminster,  in 
the  county  of  Middlesex,  pending  between  D.  J.  and 
W.  J.  the  complainants,  and  D.  L.  the  defendant,  qf  and 
concerning  the  title  to  the  said  tenements,  in  contempt, 
&c.  against  the  form,  &c.  and  against  the  peace,  &c. 


278.  IndietmenifoT  compounding  fdonif» 

That  one  W.  D.  at  the  parish  of  A.  in  the  counfy  of 
M.  in  his  proper  person,  came  before  J.  P.  esquire,  then 
and  yet  being  one  of  the  justices  of  our  said  lord  the  kin^, 
assigned  to  keep  the  peace  of  our  said  lord  the  king  m 
and  for  the  county  of  M.  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors  com- 
mitted in  the  same  county,  and  then  and  there  upon  his 
oath,  did  charge  and  accuse  one  M.  the  wife  of  P.  J.  with 
feloniously  stealing,  taking,  and  carrying  away  one  silver 
spoon  and  two  silk  handkerchiefs,  of  the  goods  and  chat- 
tels of  the  said  W.  D. ;  upon  which  the  said  J.  P.  then 
and  there  issued  out  his  warrant  under  his  hand  and 
seal,  made  in  due  form  of  law,  for  the  apprehending  and 
taking  the  said  M.  to  answer  and  be  examined  of  and 
concerning  the  felony  aforesaid,  on  her,  as  aforesaid 
charged:  and  that  afterwards,  on,  &c.  the  said  M.  at,  &c« 
for  the  said  felony,  and  by  virtue  of  the  said  warrant, 
was  taken  and  arrested,  and  then  and  there,  was  brought 
before  the  said  J.  P.  the  justice  aforesaid,  and  then  and 
there,  before  the  same  justice,  of  and  concerning  the 
same  felony  was  examined ;  upon  which  the  said  J.  P. 
the  justice  aforesaid,  then  and  there  did  make  a  certain 
warrant  under  his  hand  and  seal,  in  due  form  of  la\^  di« 
rected  to  the  keeper  of  ■  (r),  or  his  deputy,  thereby 

(r)  According  to  the  warrant. 


706  PRKCEDEKTS. — Indicimenti. 

commanding  the  aforesaid  keeper,  or  his  deputy,  to  re- 
ceive into  his  custody  the  body  of  the  said  M.  so  charged, 
with  felony  as  aforesaid,  and  her  in  custody  safely  to 
keep,  until  she  should  be  discharged  by  due.  course  of 
law.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  W,  D.  late  of, 
&C.  labourer,  well  knowing  the  premises,  but  con- 
triving and  intending  unlawfully  and  unjustly  to  pervert 
the  due  course  of  law  in  this  behalf,  and  to  cause  and 
procure  the  said  M.  J.  for  the  felony  aforesaid  to  escape 
with  impunity,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfully  and  for  wicked  gain  sake,  did  take 
upon  himself  to  compound  the  said  felony,  on  the  be* 
half  of  the  said  M.  J.  and  then  and  there  did  exact,  re* 
ceive,  and  have  of  the  said  P.  J.  the  husband  of  the  said 
M.  twenty-six  shillings  in  monies  numbered,  for  and  as 
a  reward  for  compounding  the  said  felony,  and  desisting 
from  all  further  prosecution  against  the  said  M.  J.  for  the 
felony  aforesaid,  to  the  great  hinderance  of  justice,  and 
against  the  peace,  &c. 

279.  Indictment  for  being  a  common  harretor  (c). 

That  A.  B.  late  of,  &c.  labourer,  on,  &c.  and  on  divers 
other  days  and  times  as  well  before  as  afterwards,  was 
and  yet  is  a  common  harretor;  and  that  he  the  said 
A.  B.  on,  &c.  and  on  divers  other  days  and  times,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  divers  quarrels, 
strifes,  suits,  and  controversies,  among  the  honest  and 

Siiet  liege  subjects  of  our  said  lord  the  king,  then  and 
ere  did  move,  procure,  stir  up,  and  excite,  against  the 
peace,  &c. 


(i)  See  4  Bl.  Comm.  133.  134.  and  8  Eliz,  c.  2.  3  E.  1.  c  33. 

34  £.  3.  c.  1. 
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280.  For  a  compiractff  notf  ojid  hurnhtg  of  a  frison  hy  journey' 

men  manufactwrers. 

That  I.  S.  late  of  R.  in  the  county  (a)  palatine  of  Lan- 
caster, weaver,  &c.  [setting  out  the  names,)  late  of  the 
same  place,  weaver,  &c.  together  with  divers  other  evil 
disposed  persons,  to  the  number  of  1000  and  more,  whose 
names  are  to  the  jurors  aforesaid  as  yet  unknown,  on,  &c. 
with  force  and  arms,  at,  &c.  being  workmen  and  journey- 
men in  the  art,   mystery,  and   manual    occupation    of 
weavers,  and  not  being  content  to  work  and  labour  in  that 
art  and  mystery  at  the  usual  rates  and  prices  for  which 
they  and  other  such  workmen  and  journeymen  had  been 
wont  and  accustomed  to  work,  but  unlawfully  devising 
and  intending  unjustly  and  oppressively  to  augment  and 
increase  the  wages  of  themselves  and  otner  workmen  and 
journeymen  in  the  said  art,  mystery,  and  manual  occupa- 
tion, and   unlawfully  and  unjustly  to  exact  and  extort 
great  sums  of  money  for  their  labour  and  hire  in  the  said 
«rt,  mystery,  and  manual  occupation,  from  the  masters 
who  employed  them  therein,  did  unlawfully,  unjustly, 
and  corruptly  combine,  conspire,  consult,  consent,  and 
agree,  among  themselves,  to  demand  (A),  exact,  and  ob- 
tain for  themselves  and  other  workmen  and  journeymen 
in  the  said  art,  mystery,  and  manual  occupation,  from  the 
masters  who  employed  them  therein,  greater  wages,  hire, 
and  reward,  for  their  labour  and  work  as  such  workmen 
and  journeymen,  than  the  usual  and  customary  wages, 
hire,  and  reward  then  usually  paid  for  their  labour  and 


(a)  As  to  the  venae  in  an 
indictment  for  conspiracy,  see 
p.  27,  8. 

(5)  An  indictment  for  con- 
spiracy must  either  shew  that 
it  was  entered  into  fornn  ille- 
gal purpose,  or  tliat  it  was 
intended  to  efTect  the  object 
of  conspiracy  by  unlawful 
means,  see  p.  155, 56,  and  East. 


P.  C.  462.  See  the  informa- 
tion against  Lord  Grey  and 
others,  3  St.  Tr.  519.  for  a  con- 
spiracy to  entice  Lady  Hen- 
rietta Berkely  to  leave  her 
father's  house,  and  cohabit  with 
one  of  the  defendants,  and  the 
precedents  in  Trcmaine,  tit. 
Conspiracy.  See  the  precedents 
below  referred  to  in  the  Index. 
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work  as  such  workmen  and  journeymen,  by  the  masters 
who  employed  them  as  such  workmen  and  journeymen* 
in  the  said  art,  mystery,  and  manual- occupation.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur* 
ther  present,  that  in  pursuance  of  the  said  conspiracy, 
combination,  and  agreement,  and  in  order  to  carry  their 
said  intentions  into  effect,  the  said  I.  S*  &c.  with  the  said 
other  evil  disposed  persons,  whose  names  are  to  the  said 
jurors  as  yet  unknown,  did  then  and  there,  and  for  a  long 
time  before  and  upwards,  desist  from  and  tot^ly  leave 
and  refuse  to  continue  their  labour  and  work  as  aucb 
workmen  and  journeymen,  and  did  then  and  there,  and 
on  divers  other  days  and  times,  as  well  before  as  after- 
wards, in  a  violent  and  tumultuous  manner  meet  and  as* 
Semble  together  at  R.  aforesaid,  in  the  county  palatine 
aforesaid,  and  divers  other  places,  and  also  then  and  there, 
^nd  on  divers  other  days,  as  well  before  as  after,  go  about 
from  place  to  place,  and  to  the  warehouses  and  work-^ 
shops  of  divers  masters  nnd  persons  employing  such 
Workmen  and  journeymen  in  the  said  art,  mystery,  and 
manual  occupation,  and  particularly  to  the  warehouse 
and  workshop  of  one  I.  R.  and  one  li.  R.  being  masters 
and  persons  as  aforesaid,  with  intent  and  in  order  to 
alarm  and  terrify  the  said  I.  R.  and  H.  R.  and  other  such 
masters  and  employers,  and  by  threats  and  menaces  to 
cause  and  procure  the  said  I.  R.  and  H.  R.  and  other  such 
masters  and  employers,  to  give  greater  wages,  hire,  and 
reward  to  such  workmen  and  joume)rmen  for  their  labour 
and  work  as  such  workmen  and  journeymen,  than  the 
usual  and  customary  wages,  hire,  and  reward  then  usu- 
ally paid  for  their  labour  and  work  as  such  workmen  and 
journeymen,  by  the  masters  who  employed  them  as  such 
journeymen  and  workmen  in  the  said  art,  mysteiy,  and 
hianual  occupation ;  and  did  then  and  there  cause  and 
procure  and  compel  divers  such  workmen  and  joumqf- 
men  to  leave  and  desist  from  the  work  and  labour  in  which 
they  were  r^pectively  employed  as  such  workmen  and 
journeymen,  and  did  then  and  there,  with  force  and  arms, 
seize,  take,  and  carry  away  from  divers  workmen  and 
journeymen  in  the  said  art  and  mystery,  and  manual  occu- 
pation, divers  shuttles  of  and  belonging  to  such  workmen 
and  journeymen  respectively,  and  %y  them  respectively 
used  in  their  work  and  labour  as  such  workmen 
and  journeymen,  and  did  also  then  and  there,  and  on 
divers  other  days,    as  well  before  as  after,  unlawfuliy. 
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riotously^  and  tumultously  assemble  and  gather  themselves 
together,  at  R.  aforesaid,  and  divers  other  places  in  the 
said  country,  and  remain  and  continue  together  for  divers 
lon^  spaces  of  time,  to  wit,  the  space  of  twelve  hours  on 
each  of  the  said  days,  and  during  all  those  times  make  di- 
vers great  riots,  routs,  tumults,  and  disturbances,  to  the 
great  terror  of  all  the  liege  and  peaceable  subjects  of  our 
said  lord  the  king,  and  did  also  then  and  there,  to  wit,  on, 
&c.  with  force  and  arms,  unlawfully,  riotously,  and  tu- 
multuously  break  and  enter  a  certain  building,  situate  and 
being  at  R.  aforesaid,  called  the  New  Bayley,  used  for  the 
confinement  of  felons  and  other  offenders,  and  divers,  to 
wit,  5C0  shuttlers,  then  and  there  being  in  the  said  build- 
ing, did  then  and  there,  with  force  and  arms,  unlawfully, 
riotously,  and  tumultuously  seize,  take,  and  carry  away, 
and  did  also  then  and  there,  to  wit,  on,  &c.  with  force 
and  arms,  unlawfully,  maliciously,  riotously,  and  tu- 
multuously set  fire  to  the  said  building,  and  burn,  con« 
sume,  and  destroy  the  same,  to  the  great  damage  and  op- 
pression, not  only  of  the  masters  employing  them  and 
other  workmen  and  journeymen  in  the  said  art,  mystery, 
and  manual  occupation,  but  also  of  divers  other  liege 
subjects  of  our  said  lord  the  king,  in  contempt  of  our  said 
lord  the  king  and  his  laws,  against  the  peace,  &c. 

{Second  count]  That  the  said  I.  S.  &c.  together  with 
divers  other  evil  disposed  persons,  to  the  number  of  500 
and  more,  v/hose  names  are  to  the  jurors  aforesaid  as  yet 
unknown,  afterwards  to  wit,  on  &c.  with  force  and  arms, 
at  R.  aforesaid,  in  the  county  aforesaid,  did  unlawfully, 
riotously,  routously,  and  tumultuously  assemble  and  ga- 
ther together,  with  intent  to  break  and  disturb  the  public 
peace  of  our  said  lord  the  king,  and  being  so  then  and 
there  assembled  and  gathered  together,  did  then  and 
there  ,with  force  and  arms,  make  a  great  noise,  riot,  rout, 
tumult,  and  disturbance,  and  did  then  and  there  remain 
and  continue  together  making  such  noise,  riot,  rout,  tu- 
mult, and  disturbance  for  a  long  space  of  time,  to  wit, 
the  space  of  12  hours,  [proceed  as  in  tlie  last  count  from 

t/l€*] 

281.  For  a  conspiracy  to  defraud  the  prosecutor  of  his  money  hy 

fraudulent  wagen. 

That  J.  H.  late  of,  &c.  labourer,  T.  S.  late  of  the  same 
place,  labourer,  and  'i\  P.  late  of  the  same  place,  la- 
bourer, on,  &c.  wickedly  and   maliciously  devising  and 
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intending  unjustly  to  defraud  and  injure  one  T.  L.  with 
force  and  arms,  at,  &c.  between  and  amongst  themselTea 
unlawfully  did  conspire,  combine,  confederate,  and  agree 
to   cheat   and  defraud  the  said  T.  L.   of   divers  bank 
notes  for  the  payment  of  money,  of  and  belonging  to  the 
said  T.  L.    And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  H.  in  exe- 
cution of  the  premises  and  in  pursuance  of  such  conspi^ 
racv,  combination,  confederacy,  and  agreement,  between 
ana  amongst  the^n  the  said  J.  H.,  T.  S.,  and  T.  P.,  as  afore- 
said, before  had  and  made,  afterwards,  to  wit,  on,  &c.  at« 
&c.  did  unlawfully  inyite,  persuade,  prevail  upon,  and 
procure  the  said  1*.  L.  to  go  into  a  certain  public-bouse 
or  inn,  situate  and  being  at  L.  aforesaid  in  the  county 
aforesaid*  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  1\  P.  in  pursuance 
of  such  conspiracy,  combination,  confederacy,  and  agree- 
ment as  aforesaid,  and  in  order  to  carry  the  same  more 
fully  into  eflfect,  did  then  and  there,  to  wit,  on  the  same 
day  and  year  aforesaid,  at,  &c.  to  wit,  in  the  said  public- 
house  or  inn  there,  unlawfully  and  unjustly  lay  and  bet 
divers  false  and  fraudulent  wagers  with  the  said  T.  L.  of 
and  concerning  a  certain  halfpenny  to  be  placed  under  a 
pot,  that  is  to  say,  that  he  the  said  T.  P.  could  guess 
whether  the  said  halfpenny  were  head  or  tail  three  tiroes 
out  of  four.    And  thie  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  J.  H.  in  fur- 

•  ther  pursuance  of  such  conspiracy,  combination,  confe- 
deracy, and  agreement,  as  aforesaid,  and  in  order  cany 
the  same  more  fully  into  effect,  did  then  and  there  plac^ 
and  put  a  certain  halfpenny  under  a  certain  pot  for  the  pur« 
pose  of  then  and  there  deciding  the  said  false  and  fraudu- 
lent wafers,  so  laid  and  bet,  as  aforesaid ;  and  that  the  said 
T«  L.  did  then  and  there,  to  wit,,  on,  &;c.  at,  &c*  in  the 
said  public  house,  by  means  of  fraud  and  collusion^  then 
and  there  had  and  practised  by,  between,  and  amonj^ 
the  said  J.  H.,  T.  S.,  T.  P.  and  by  means  of  the  said 
conspiracy  so  had  between  and  amongst  them  as  afore- 
said, unlawfully  and  unjustly  lose  the  said  wagers,  to  wit, 
on,  &c.  at,  &c.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  in  pursuance  of 
the  said  conspiracy,  &c.  and  by  means  of  the  said  several 
false  and  fraudulent  wagers  so  laid  as  aforesaid,  they  the 

>  said  J.  H.  T.  S.  and  T.  ?.  did;  on,  &c.  at,  &c.  unlawfully, 
wickedly,   and    deceitfully  cheat   and  defraud   the 
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T.  L.  of  divers  1>ank  notes  of  and  belonging  to  the  said 
T.  L.  that  is  to  say,  thirty  bank  notes  for  the  pa}anent 
of  money,  that  is  to  say,  for  the  payment  of  one  pound 
each  and  respectively,  ot  the  value  of  (one  pound  each  and 
respectively,  &c.  to  the  great  damage  of  the  said  T.  L.  and 
against  the  peace,  &c. 

{Second  count.)    That  the  said  J.  H.,  T.  S.,  and  T.  P. 
being  persons  of  ill  fame,  name,  and  dishonest  conversa- 
tion, and  wickedly  devising  and  intending,  unjustly,  un- 
lawfully, and  by  indirect  means,  to  cheat  and  defraud  the 
said  T.  L.  of  divers  other  bank  notes  for  the  payment  of 
money,  on,  &c.  with  force  and  arms,  at,  &c.  fraudulently » 
maliciously,     and    unlawfully   did    conspire,    combine, 
confederate,  and  agree,  between  and  amongst  themselves, 
wrongfully,  injuriously,  and  unjustly,  by  wrongful  and  in- 
direct means,  to  cheat  and  defraud  the  said  T.  L.  of  the 
said  last-mentioned  bank-notes,  of  and  belonging  to  the 
said  T.  L. ;  and  that  in  execution  of  the  said  last-men- 
tioned premises,  and  in  pursuance  of  the  said  last-men- 
tioned conspiracy,  combination,  and  agreement  between 
and  amongst  them  as  last  aforesaid,  so  last  made,  the  said 
J.   H.,  T.  S.,  and  T.  P.  afterwards,  to  wit,  on,  &c.  with 
force  and  arms,  at,  &c.  by  certain  undue  and  unlawful 
means  in  that  behalf,  fraudulently,  maliciously,  and  un- 
lawfully did  cheat  and  defraud  the  said  T.  L.  of  divers 
other  bank  notes,    that  is  to  say,  &c.  {as  before,)  and 
thereby  then  and  there,  by  the  means  last  aforesaid,  did 
greatly  impoverish  and  injure  the  said  T.  L.  to  the  great 
damage  of  the  said  T.  L.  and  against  the  pleace,  &c. 

Third  county  charging  the  conspiracy  generally,  without 
any  overt  act. 


282.  Indictfnent  against  two  parish  officers  for  conspiring  to  per-^ 
suade  a  poor  couph  to  marry ^  iii  order  to  burthen  the  «tan*9pa- 
riMh  ¥fkk  the  maintenance  of  the  wchnan.  (c). 

l'bat>on,  &c.  at,  &c.  one  1\  S.  was  a  poof  single  man, 
and  unable  to  maintain  himself  (d)  and  any  poor  woman 
whom  he  should  marry  and  take  to  wife,  and  that  the  place  of 


(c)  See  the  observations,  p^      JL  v.  Tanner^  1  Esp.  204..  qu. 
155, 6,  &c.  and  East.  P.  C.  461.     whether  this  averment  be  ne* 
{d)  Videsupra,p.  156,  7.  and     cessary,  see  East.  i\  C.  462. 

VOL.   11.  * 
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the  last  legal  settlement  of  the  said  T.  S.  on  the  said,  &c 
was,  and  ever  since  hitherto  hath  continued  to  b^  and 
still  is,  in  the  parish  of  C.  in  the  said  county  of  O,;  and 
t^at  one  S.  M.  now  called  S.  S.  and  now  the  wife  of  the 
aaid  T,  S.  on  the  same  day  and  year  aforesaid,  and  conti- 
uually  from  thence  until  the  marriage  of  the  said  S.  with 
the  said  T.  S.  hereinafter^mentioned,  was  a  poor  single 
woman,  legally  settled  in  (e),  and  actually  chaigeable  to, 
the  parish  of  M.  in  the  county  aforesaid.    And  the  ju- 
rors aforesaid,  upon  their  oath  aforesaid,  do  further  pie- 
sept  that  R.  H.  late  of  the  said  parish  of  M.  yeoinaii, 
and  W.  H.  late  of  the  said  parish  of  M.  yeoman,  well 
knowing  the  premises,   and   unlawfully,  wickedly,  and 
wrongfully    combining,   devising,    designing,     aiid    in- 
tending; to  exonerate,  free,  and  discharge  the  parishionen 
^nd  inhabitants  of  the  said  parish  of  M.  from  the  cbaige 
and  expense  which  mighr  ensue  to  the  parishioneFS  and  in* 
habitants  of  the  said  parish  of  M.  from  the  said  S.  as  a  poor 
person,  then  having  a  legal  settlement  in  the  said  pariili 
of  M.  and  then  actually  chargeable  to  the  said  parish  of 
lyi.and  unjustly  to  oppress  and  aggrieve  the  parishioiieis 
^nd  inhabitants  of  tne  said  parish  of  C.  and  wrongfiiUy 
and  unjustly  to  charge  and  burthen  the  parishioners  and 
inhabitants  of  the  said  parish  of  C.  with  the  maioteiiaiioe 
and  suppprt  of  the  said  S.  oi\,  &c.  viith  force  and  aniis» 
at,  &c.  unlawfully  and  wicl^edly  did  conspire,  combioe, 
confederate,  agree,  and  meet  together,  with  the  wicked 
intent  and  purposes  aforesaid,  to  cause  and  procure  a  mar* 
riage  to  be  haoi  and  solemnized  between  the  said  T.  SwUid 
the  said  S.  (they  the  said  T.  S.  and  S.  at  the  time  of  such 
conspiracy,  combination,   confederacy,    and  agieeoaeot, 
being  such  poor  persons  of  the  several  and  rapective 
parishes  aforesaid);  and  that  the  said  R.  H.  and  W.  H.  in 
pursuance,  of  the  said  conspiracy,  combination*  confede- 
racy, arid  agreement  between  them  had  as  aforesaid,  if* 
terwards,  to  wit,  on  the  same,  &c.  at,  fee  *  the  better  and 
more  effectually  to  complete  and  perfect  the  said  wicked 
contrivance,  cpnspiracy,  and. intention^  did  thtn.and  Utrt 
profnUe  {/)  the  said  T.  S.  and  th^  the  said  R.  H.  aad 


(e)    See  the  case  of  i2.  v.      where  she  was  settled,  if  not  in 
Edwards^  8  Mod.  320.  where     C. 

the  indictment  was  quashed  (/)  See  p.  156,  7.  and  the 
for  want  of  this  averment ;  yet  cases  there  cited.  Where  llie 
it    seems    to   be    immaterial 
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W.  H.  Of  one  6f  tbem,  would  pay  for  a  Kcende,  a  wedding 
ring,  a  wedding  dinner,  and  all  other  codtd,  charged,  and 
expenses  \n^  abool,  and  attending  the  solemnization,  ot 
cerci&ony  of  the  marriage  herein-after  next  mentioned; 
nvA  also  that  they  the  said  R.  H.  arid  W.  H.  or  one  of 
them,  woffld  give  something  handsome  to  the  said  T.  S. 
and  &r  and  also  then  and  there  told  the  sard  T.  S.  that  he 
the  saM  T.  8.  and  the  said  S.  shonld  have  no  cause  to 
complain,  if  he  the  said  T.  S.  would  marry  and  take  to 
i^ife  the  tfaid  S.;  by  reason  of  which  said  premfisfes  h6  the 
said  T.  S.  was  then  and  there  prevailed  upon  to  consent, 
find  did  then  and  thei^  consent  and  agree  to  m^rry  the 
said  S;  afid  did  afterwards,  to  wit,  on  the  same,  &c.  at, 
&c.  marry  and  take  to  wifb  the  said  S.  (he  the  said  T.  S. 
m  the  time  of  the  scrid  conspiracy,  combination,  confe« 
devaoy,  and  agreement,  and  at  and  after  the  time  of  the 
«rid  marriage,  being  a  poor  person  as  aforesaid,  and  not 
having  a-  legal  sett&ment  in  the  said  parish  of  M.  but 
having  a  Ic^  setiiement  in  the  said  parish  of  C.  and  the 
fittid^afi  t£e  time  of  the  said  conspiracy,  combination, 
(x>nfedemey,  and  agreement,  and  until  the  time  of  the 
said  «Mrriage^  being  a  poor  person,  having  a  legal  settle* 
xmeat  it»,aid  usually  cfhargeaUe  to,. the  s&id  parish  of  M.) 
by  means  of  which  said  premises,  the  said  inhabitants 
and  parishioners  of  the  saia  parish  of  C.  for  a  long  time, 
to  wit,  ever  since  the  time  of  the  said  marriage  until  the 
day  of -the  taking  of  this  inquisition,  have  been  put  to  eieat 
charges  and  expenses,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  ten  pounds,  in  and 
about'the  maintenence  and  support  of  the  said  &  and  are 
likely  to  be'  p»t  to  great  trouble  and  further  gfeat  charged 
andf  expenses  in  and  abont  the  nfiaintaimng  and  suppbrtmg 
of  the  sakl  SS.  to  tlvs^gr^eat  dunnage,  oppression,  and  gfiev- 
anwof  tiMr  said  parishioners  and  inhabitatits  of  thie  ^id 
pariah  4rf  d  and  agafinst  the  peatee,  &c. 

(Seiimd:' oourUJ^  And  the  jurors^  &c.  that  on'  the  said, 
A(o«  atr  Ae.  one  T.  S.  was  a  poor  single  man,  and  unable 
to  laaiatdin  himself  and  a  wife:  and  that  the  place  of  the 
last  (egat  settlement  of  the  »rid  T.  S*.  on  the  sanYe  day  and 
year  tot  aforesaid,  was^  and  Itath  ever  since  hicheito  cbn- 
tinuod  to  b?,  and  stilt  i»,  in^  the  said  parish  of  C.  in  the 


was  ptegnatit  by  the  indictitaent  lay>    tt  vl  fowler^ 

nNm  and  they  wtsre  willtttg  to  be  Cor.  Buller,  J.  Taant.  S^«  Ass. 

married,  it  was  holden  that  no  1788.  Cast.  P.  C.  461. 

z  2 
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said  county  of  O.  (ai  in  the  last  county  to  the*  9  <i^*  F^ 
ceed  thus^)  did  unlawfully  and  unjustly  persuade,  came, 
and  procure  the  said  T.  S.  then  being  such  poor  aiogk 
person  and  an  inhabitant  of  |the  said  parish  of  C.  as  afixe* 
•said,  and  the  said  S*  then  also  being  such  poor  single  per* 
son,  and  chaige&ble  to  the  said  parish  of  M.  as  aforenid, 
to  intermarry  with  each  other.  And  the  jurors^  &c  that 
the  said  T.  S.  and  S.  did  in  consequence  thereof,  to  wit, 
on,  &c.  at,  &c.  intermarry  with  each  other,  and  that  after 
such  marriage  was  had,  as  last  aforesaid,  to  wit,  od,  &c. 
the  said  S.  was  removed  as  the  wife  of  the  said  T«  S.  to 
the  said  parish  of  C.  as  being  the  place  of  the  legal  settle- 
ment of  the  said  T.  S.  by  virtue  of  a  certain  order  made 
under  the  hands  and  seals  of  the  Rev.  J.  C.  doctor  ip  divi- 
nity, and  J.  W.  esquire,  then  being  two  of  the  justices  of 
our  said  lord  the  king,  assigned  to  keep  the  peace  of  our 
said  lord  the  king,  in  and  for  the  said  county  of  O.  and  abo 
to  hear  and  determine  divers  felonies,  trespasses,  and  other 
misdemeanors  in  the  said  county  committed,  (the  said 
T.  S.  being,  at  the  time  of  such  removal,  such  poor 
son  as  aforesaid) ;  by  means  of  which  said  last-i 
premises,  the  parishioners  and  inhabitants  of  the  said  pa- 
rish of  C.  have  been  put  to  great  chaiges  and 
&c.  {as  before.) 


u  r-  n  • :  I ;  1  -  • 


283.  Indictment  against  two  pertons^  for  eonspifwg  thai  ont  ef 
them  ikould  roi  the  other,  with  intent  to  charge  the  hutdrtdm 

That  A.  B.  late  of  W^.  labourer,  and  C.  D.  late  of  the 
same,  labourer,  being  evil-disposed  persons,  and  devisiiig 
and  intending  unjustly  to  oppress  and  amrieve  diveis 
liege  subjects  of  our  said  lord  £he  king  within  this  realai, 
and  wrongfully  charge  them  with  the  payment  of  mat 
sums  of  money,  to  the  amount  of  two  hundred  and  thiitj 
pounds,  and  upwards,  on,  &c«  with  force  and  arras»  at, 
&c.  did  unlawfully  conspire,  combine,  confederate^  and 
agree  together,  that  he  the  said  A.  B.  should,  in  or  near 
the  king's  highway  there,  take  from  the  person  of  the 
said  C.  D.  the  sum  of  two  hundred  and  thirty  poowb 
and  a  silver  watch,  and  that  the  said  C.  D.  should  make 
oath,  before  some  justice  of  the  peace,  of  the  said  jne- 
tended  robbery;  and  that  the  said  C.  D«.  in  pursuance  of 
he  said  conspiracy,  combination,  confederacy,  and 
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rnenty  did  afterwards,  to  wit»  on  the  same  day  and  year 
above  mentioned,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  personally  appear  before  J.  D.  esq.  then  and 
yet  being  one  of  the  justices  of  our  said  lord  the  king, 
assigned  to  keep  the  peace  of  our  said  lord  the  king  in 
and  for  the  said  county,  and  also  to  hear  and  determine  di- 
vers felonies,  trespasses,  and  other  misdemeanors  commit- 
ted within  the  same  county,  and  did  make  and  give  infor- 
mation in  writing,  upon  oath,  to  and  before  the  said  J.  D. 
then  and  there  being  such  justice  as  aforesaid,  that  abou< 
ten  of  the  clock  in  the  forenoon  of  that  day,  he  the  said 
C  D.  was  assaulted  in  the  highway  leading  from  C.  in  the 
county  of  W.  to  L.  in  the  county  of  S.  near  a  place  called 
the  Green  Man,  in  the  parish  of  W.  in  the  hundred  of  H. 
in  the  said  county  of  w  •  by  a  tall,  lusty  man,  wearing  a 
dark  brown  wig  and  a  brown  coat,  mounted  on  a  black 
horse  or  mare,  about  fifteen  hands  high,  and  was  by  him 
robbed,  in  the  highway  aforesaid,  of  the  sum  of  two  hun- 
dred and  thirty  pounds  and  a  silver  watch,  and  that  he 
the  said  C.  D.  dia  not,  at  the  time  of  the  said  robbery,  nor 
then,  know  the  person  who  committed  the  said  fact,  with 
the  fraudulent  and  wicked  intent,  and  on  purpose  to  charge 
the  inhabitants  of  the  said  hundred  with  the  payment  of 
the  said  sum  of  two  hundred  and  thirty  pounds,  under  co* 
lour  of  justice  and  process  of  law ;  whereas,  in  truth  and 
ID  fact,  he  the  said  C.  D.  was  not  assaulted  in  the  high- 
way l^ing  from  C.  aforesaid,  in  the  county  of  W.  afore- 
said,  to  L.  in  the  said  county  of  S.  near  the  said  place 
trailed  tfie  Green  Man,  in  the  said  parish  of  W.  in  the  hun- 
dred of  H.  in  the  said  county  of  W.  by  a  tall,  lusty  man, 
wearily  a  dark  brown  wig  and  a  brown  coat,  mounted  on 
a  black  horse  or  mare;  and  whereas,  in  truth  and  in  fact, 
be  the  said  C.  D.  was  not  at  the  time  in  that  behalf  afore- 
mid,'  or  at  any  other  time  whatsoever,  robbed  of  the  sum 
<Mf  two  hundred  and  thirty  pounds  and  a  silver  watch,  as 
be  the  siaid  C.  D.  so  swore  in  and  by  his  said  information 
in  writing  as  aforesaid,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity,  {9nd  count.) 
And  the  jurors  aforesaid,  &c.  that  the  said  A.  B.  and  C. 
D.  being  such  evil  disposed  persons  as  aforesaid,  and  de- 
Tising  and  intending  uqjustly  to  oppress  and  aggrieve 
divers  subjects  of  our  said  lord  the  king  within  this 
realm,  and  wrongfully  to  chaif;e  them  with  the  payment 
of  i^reat  sums  of  money,  to  the  amount  of  two  hundred 
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%n4  thirty  pounds  and  upward^t  on,  &c.  wifli  force 
arms,  at,  &c.  did  unlawfully  aad  wickedly  conspife, 
bin/e,  confederate,  and  c^gree  tpgelher,  that  be  the  said  C. 
D,  eliQuld,  in  or  near  the  kill's  highway  there*  take  fnm 
the  person  of  the  perBop  of  the  said  A.  B,  the  aum  of  two 
hundred  and  thirty  pounds  and  a  stiver  watch,  and  tlie 
s^d  C.  D.  in  pursuance  of  the  said  last^nseotiocied  con* 
spiracy,  combination,  confederacy,  and  agreemeDt»  aftn^ 
wards,  to  wit,  on  the  same  d^y  and  year  aforesaid,  at  the 
parish  of  W.  aforesaid,  in  the  hundred  of  H*  in  the  said 
Gonnty  of  W.  did  take  from  the  person  of  tbe  said  A.  B. 
the  9um  of  two  hundred  and  thirty  pounds  and  a  ailTer 
watch,  with  the  fraudulent  and  wicked  intent,  and  on 
purpose  to  chai;ge  the  inhabitants  <^  the  said  hoBdred 
with  the  payment  of  ti^  said  last-ioentioned  saoa  of  two 
hundred  and  thirty  ppuads,  and  tiabe  vakie  of  the  said  ~ 
meatiooed  watch^  by  process  of  law,  under  colbor 
pretence  tjbat  h^  the  said  C.  D.  bad  been  robbed  «f 
same  by  sotpae  persoi^  to  him  the  said  C.  D.  unksioiii^ 
against  the  peaoei,  in^ 


984,  Imtjoasai^  for  tcmtpirmg  fs  charge  a  wum  with  m  mm,  md 
ft^fm^q  aatadfc(meaCaao«s4lMii/srlAc  mom,  wataonts* 
|oi(  to  obUun  mommffnmk  mmu 

That  J.  P.  late  of,  &c.  bbourer,  E.  bia  wife,  and  J.  H. 
late  of  the  aame,  labouiert  beiiie  evil-disposed  persons^ 
and  wickedly  devising  and  intending  onjmtkr  to  depmn 
one  H^  &  of  his  good  name,  ftune,  credit,  awl  rcpuftatioi^ 
and  also  to  sabiect  die  said  H«  wiAoiife  any  juat  canes,  to 
the  loss  of  bis  life  and  forfeiture  of  his  gooda^  oo,  Jbc  witb 
force  and  arms,  at,  kc.  among  diemselves  did  unlawfally 
wd  wickedly  conspire,  comUoe,  confederate,  and  agre^ 
felsely  to  chaige  and  aocnse  the  said  H.  &  that  Jie  the 
said  H.  S.  had  then  lately  before  felonioualy  ravisbed  and 
carnally  known  the  said  E.  against  her  will  and  consenS. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  P.,  E.  his  wife,  and  J.  H. 
afterwards,  to  wit,  on,  &c.  at,  &c.  acoording  to  Ae  can* 

Siracy,  combination,  confederacy,  ^nd  affpeement  betwesn 
em  as  aforesaid  bad,  falsely,  unlawfully,  and  for  wicfcad 
gain  sake,  in  the  presence  and  hearing  of  tf  vers  persoai^ 
did  clmige  and  accuse  the  said  H.  8.  that  be  the  said  & 
8*  bM  then  lately  befose  feloniously  ravisbed  and  eamilV 
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known  the  said  E.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  in  further  prosecu- 
tion of  the  said  wicked  devices  and  intentions  of  thera  the 
said  J.  P.,  E.  his  wife,  and  J.  H.  and  according  to  the  con- 
spiracy, combination,  confederacy,  and  agreement  between 
tnem  as  aforesaid  had,  the  said  £•  afterwards,  to  wit,  on, 
&c.  at,  &c.  did  upon  her  oath  falsely  charge  and  accuse 
the  said  H.  S.  before  T.  D.  esquire,  then  and  yet  being 
one  of  the  justices  of  our  said  lord  the  king,  assigned  to 
Iceep  the  peace  of  our  said  lord  the  king  in  and  for  the 
county  aforesaid,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanors  committed  in 
the  same  county,  that  he  the  said  H.  S.  then  lately  before 
bad  feloniously  ravished  and  carnally  known  het  the  said 
£•  against  her  will  and  consent  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  iii  fur- 
ther prosecution  of  the  said  wicked  devices  and  intentions 
of  them  the  said  J.  P,,  E,  his  wife,  and  J.  H.  and  according 
to  the  conspiracy,  combination,  confederacy,  and  agreement, 
t>etween  them  as  aforesaid  had,  the  said  E.  by  the  name 
of  E.  the  wife  of  J.  P.  afterwards,  to  wit,  at  the  general 
quarter  session  of  the  peace  of  bur  said  lord  the  king, 
holden  at.  Sec.  in  and  for  the  county  aforesaid,  on,  &c.  be^ 
fore  W.  M.  estj.  Sir  S.  S^  knight,  J.  S.  and  W.  H.  esqrs. 
and  others  their  fellows,  justices,  &c.  did  falsely  exhibit  a 
certain  bill  against  the  said  H.  S.  by  the  name  and  addi- 
tion of  H.  S.  late  of^  &c.  to  J.  8.  gent  [the  grand  jurors)  good 
and  lawful  men  of  the  said  county,  then  and  there  sworn,  and 
charged  to  inquire  for  our  said  lord  the  king,  for  the  body 
of  the  said  county,  which  said  bill  of  indictment  was,  by 
the  said  jurors  above  named,  then  and  there  returned  in 
the  court  aforesaid,  before  the  said  justices  of  our  said 
lord  the  king  above  named,  and  others  their  feUows  afore- 
Baid,  thus  indorsed,  *'  Not  found,"  which  said  bill  follows 
in  these  words,  to  wit,  {recUing  the  bill,)  with  intent  to 
obtain  and  acquire  unjustly  to  them  the  said  J.  P.,  £•  his 
mrife,  and' J.  H.  of  and  from  the  said  H.  S.  divers  sums  of 
money  for  compounding  the  said  pretended  felony  and 
rape,  so  falsely  charged  on  him  as  aforesaid,  to  the  great 
damage,  infamy,  and  disgrace  of  the  said  H.  S.  and  against 
the  peace,  &c.  {g) 

(g)  It  is  unnecessary  to  aver  innocence  is  to   be  intended 

that  H.  S.  was  innocent ;  for  it  until    the    contrary    appears. 

is  alleged  that  he  was  faUely  Regina  v.  Best  ^  aU  Trin.  3. 

charged  and  prosecutedf,  and  Ann.  B.  R.  Salk.  174. 
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285.  Indiciment  for  contniring  to  charge  a  man  with  recmrmg 
ttolen  goodif  and  thereby  obtaining  money  for  compounding  fXe 
Mm«,  a:nd  causing  him  to  lay  out  a  sum  of  manwyfor  the  ekur» 
tainmeni  of  the  conspiratofg  at  one  of  their  houses. 

Thai  A.  B.  late  of,  &c.  gent  and  C.  D.  late  of  ibe  same, 
labourer,  being  ill-disposed  persons,  and  wickedly  devisii^^ 
and  intending  one  AL  N.  not  only  of  his  credit  and  good 
reputation  unjustly  to  deprive,  but  also  to  obtain  and  ac* 
quire  to  themselves  of  and  from  the  said  M.  N.  divers 
large  sums  of  money,  on,  &c.  with  force  and  arms,  at, 
&c.*  did  amongst  themselves  conspire,  combine,  confede- 
rate, and  agree,  falsely  to  charge  ana  accuse  the  said  M.  N. 
with  having  laleW  before  then  received  stolen  goods. 
And  the  jurors  aroresaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  and  C.  D.  afterwards, 
to  wit,  on,  &c.  according  to  the  said  conspiracy,  combina- 
tion, confederacy,  and  agreement  between  themselves  be- 
fore bad  as  aforesaid,  falsely,  wickedly,  and  for  the  sake  of 
lucre  and  gain,  did,  in  the  presence  and  hearing  of  divers 
persons,  chaige  and  accuse  him  the  said  M.  N.  mat  he  the 
said  M.  N.  had  bought  hats  that  were  stolen,  knowing 
them  to  have  been  stolen,  and  that  they  the  said  A.  £ 
and  €•  D.  did  then  and  there,  falsely  pretend  and  affiim 
to  the  said  M.  N.  that  a  bill  of  indictment  had  been  found, 
at  the  general  session  of  the  peace,  holden  at  the  quarter 
sessions,  in  and  for  the  said  county,  on,  &c.  then  last, 
against  the  said  M,  N.  for  receiving  stolen  ^[oods,  knowing 
the  same  to  have  been  stolen;  whereas  m  trdth  and  io 
fact  there  was  not  at  the  time  of  such  chaige  and  accusa- 
tion,  nor  at  any  time  before  or  since,  any  bill  or  bill  of  io* 
dictment  whatsoever  in  any  manner  found  asainst  the  said 
M-  N.  for  the  said  supposed  oiTence,  so  falsely  chaiged 
upon  him,  or  for  any  such  like  crime ;  and  whereas  io 
truth  and  in  fact  the  said  M.  N.  was(A)  never  gvilty  of  the 
said  supposed  offence,  er  any  other  offence  of  that  kind. 
•And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  by  the  said  false  accusations,  and  by 
divers  threats,  menaces,  and  allegations  of  them  the  said 
A.  B.  and  C.  D.  then  and  there  uttered  and  made,  that  be 
the  said  M.  N.  should  be  transported  into  parts  bc^qnd 

(h)  This  allegation  ii  unaecesmiry^ 
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» 
the  sens,  for  the  said  pretended  offence^  they  the  mid  A. 
B«  and  C.  D.  did  theo  and  there  demand,  receive,  and  take 
of  the  said  M.  N.  one  piece  of  gold  coin,  of  the  proper 
coin  of  this  realm,  called  a  guinea,  for  and  as  a  compensa- 
tion and  agreement  of  the  said  pretended  offence,  and  to 
discharge  the  said  M.  N.  from  all  further  prosecution  for 
the  same;  and  they  the  said  A.  B.  and  C.  D.  did  also  then 
and  there,  by  the  false  and  wicked  pretences  aforesaid,  un- 
lawfully cause  and  procure  the  said  M.  N.  to  expend  and 
lay  out,  and  the  said  M^  N.  did  expend  and  lay  out 
twenty-three  shillings,  of  lawful  money  of  Great  BritaiD, 
at  the  dwelling-house  of  the  said  A.  B.  in  .wine  and  other 
liquors,  in  the  company  and  for  the  entertainment  of 
them  the  said  A.  B.  and  C.  D.*  to  the  great  damage,  in- 
famy, and  disgrace  of  the  said  M.  N.  and  against  the 
peace,  &c. 

286*  Indictment  for  a  conspiracy  to  charge  a  mail  with  an  nmui' 
tural  cn'mt,  ana  thereby  to  obtain  money* 

{Commencement  as  in  the  last  precedent  to  the  *•)  Did 
amongst  themselves  conspire,  combine,  confederate,  and 
agree,  falsely  to  chai^ge  and  accuse  the  said  M.  N.  that  he 
the  said  M.  N.  then  lately  before  had  committed  the  crime 
of  sodomy,  commonly  called  buggery,  with  him  the  said 
A.  B.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  saia  A.  B.  and  C.  D.  af- 
terwards, to  wit,  on,  &c.at,  &c.  according  to  the  conspr- 
racy,  combination,  confederacy,  and  agreement  between 
them  as  aforesaid  had,  falsely,  unlawfully,  and  wickedly 
did  charge  and  accuse  the  said  M.  N.  that  he  the  said 
M.  N.  then  lately  before  had  committed  the  crime  of  so- 
domy, commonly  called  buggerv,  with  him  the  said  A.  B. 
whereas  in  truth  and  in  feet  the  said  M.  N.  was  never 
guilty  of  the  said  crime,  or  of  any  crime  of  the  like  nature; 
and  that  they  the  said  A.  B.  and  C.  D.  in  pursuance  of 
and  according  to  the  conspiracy,  combination,  confede* 
racy,  and  agreement  between  them  as  aforesaid  had,  after- 
wards, to  wit,  on,  &c.  at,  &c.  unlawfully,  wickedly,  and 
unjustly  did  obtain,  acquire,  and  get  into  their  hands  and 
possession  the  sum  of  five  pounds,  of  lawful  money  of 
Great  Britain,  of  the  monies  of  the  said  M.  N.  of  and  uom 
the  said  M.  N.  under  the  aforesaid  false  colour  and  pre- 
tence^ and  also  und^r  colour  and  pretence  of  concealing 
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the  mid  Btmotfed  crime,  and  for  ^ot  prosecuting  the  aud 
M.  N.  for  tne  stmey  to  the  great  damage  of  the  said  M.  N. 
and  against  the  peace,  &c 

{Second  comnl*)  That  the  said  A.  B.  and  C.  D.  on,  ftc 
with  force  and  arms,  at,  &c.  wickedly,  unlawfully,  and 
for  lucre  and  gain  sake,  did  threaten  the  said  M.  N.  that 
untesB  be  the  said  M,  N«  would  give  them  the  aaid  A.  8. 
and  C.  D.  fire  pounds^  they  the  said  A.  B.  and  C.  D.  wouM 
swear  sodomy  (meaning  the  detestable  crime  of  sodomy 
called  bufojeryi  against  him  the  said  M.  N«  whereas  in 
truth  and  in  fact  the  said  M.  N.  was  nerer  guilty  of  the 
crime  of  sodomy  I  or  of  any  such  crime;  and  that  the  said 
A.  B.  and  C  D.  afterwards,  to  wit,  on  the  same  day  and 
ytssr  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said)  by  means  of  the  tbreatenmg  aforesaid,  unlawfully, 
wickedly,  and  injuriously  did  obtain,  acquire,  and  get  to 
themselves  of  and  from  the  said  M.  N.  five  pounds,  of 
lawful  money  of  Great  Britain,  of  the  monies  of  the  said 
M.  N.  (t).    {Conclusion  as  before.) 


287.  Imdietinemi  at  commnn  imo^  far  a  dnapiraef  amomg  iMriU 
men  to  fiAse  their  wage$%  eaid  MSMa  tiie  time  ofiabowr  (&)^ 

That  Ak  B.  &C.  {seUing  out  their  names  and  mtUitiom^ 


(t)  Vide  Bex  v.  RUwd,  3 
Burr.  1320,  and  the  uidict* 
ment  in  Cro.  Cir.  Ass.  216. 
Vide  also  30  Geo.  IL  ch.  24. 

(&)  By  Stat.  2  &;  3  Edw.  6. 
C  15.  8.  1.  if  Any  artificers, 
workmen^  or  labourers,  do 
conspiie^  covenant,  or  promise 
together,  or  make  anv  oatfas^ 
wt  they  shall  not  make  or  do 
their  works  but  at  a  certain 
|irioe  or  nite»  or  shall  not  en^ 
teiprise^  or  take  upon  thetn  to 
finish  that  another  hath  begun* 
or  shall  do  but  a  certain  work 
in  a  day,  or  shall  not  work  but 
at  certain  hours  and  times,  that 
then  every  peison  so  conspir- 
uig$  oove&autingt  swearmgt  or 


offending,  being  lawfully 
victed  thereof,  by  witness^ 
fession,  or  otherwise,  shall  Idr- 
feit  for  the  first  offence,  tea 
pounds  to  the  king^s  highness 
and  if  he  have  sumcient  to  pay 
the  same,  and  do  also  pay  the 
same  wiuiin  ax  days  next  aftei 
his  conriction»  or  else  shall 
suffer  for  the  same  oflenee^ 
twenty  days  imptisooment,  ud 
shall  hare  oaly  bread  and  w»» 
ter  for  his  sustenance;  andior 
the  second  offence  dballibifek 
twenty  pounds  to  die  kii^  if 
he  have  sufficient  to  pay  the 
same,  and  also  to  pay  tne  same 
within  six  days  next  after  bis 
conridion,  or  else  shall  suffer 
for  the  second  offence  punish* 
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oa,  kc  at,  fcc»  being  workmen  and  joarneymeir  in  tke 
art,  mystery,  and  manual  occupation  of  a  whedwrigfat^ 
and  not  being  content  to  work  and  labour  in  that  art  and 
mystery  by  the  usual  number  of  hours  in  each  day,  and 
at  the  usual  rates  and  prices,  for  which  they  and  other 
workmen  and  journeymen  were  wont  and  accustomed  to 
work,  but  falsely  and  fraudulently  conspiring  and  comlnn- 
ing  unjustly  and  oppressivdy  to  mcrease  and  augment  the 
wages  of  themselves,  and  other  workmen  and  joum^men 
io  the  said  art,  and  unjustly  to  exact  and  extort  ^reat 
sums  of  money  for  their  labour  and  hire  in  tbeic  said  art, 
mystery,  and  manual  occupation  from  tfaeir  masters  who 
employ  them  therein,  with  force  and  arms,  on  the  sanic 
day  and  year  aforesaid,  at  the  pariflh  aforesaid,  in  thtt 
county  aforesaid,  together  with  divers  other  worlo^ 
men  and  jouro^men  in  the  same  art,  mystery,  and  manual 
cx:cupation  (whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown)  unlawfully  dui  assemble  and  meet  together,  and 
so  being  assembled  and  met,  did  then  and  thmin^iistly 
and  corruptly  conspire,  combine,  confederate,  and  tgfe^ 
among  theowelves,  that  none  of  the  said  conspiratofB,  after 
the  same  day  of       ,  would  make  or  do  their 


work  at  any  lower  or  lesser  rate  than  five  shillings  for  tbe 
hewing  of  eveiy  hundred  of  spokes  for  wheels,  and  eight 
ghillings  for  making  of  every  pair  of  hinder  wheels^  fbr  or 
on  account  of  any  master  or  employer  whatsoever  in  the 
said  art,  mystery,  and  occupation ;  and  also  that  none  of 
them  the  said  conspirators  vrould  work  day  work  or  labour 
any  longer  than  from  the  hour  of  six  in  the  morning  tin 
the  hour  of  seven  in  the  evening  in  each  day  from  thence^ 
forth,  to  the  great  damage  and  oppression  not  only  of  their 


meat  of  the  pillory,  aad  fbr  the 
third  offence  shall  forfeit  forty 
pounds  to  the  king,  if  he  have 
Bofficient  to  pay  the  same,  and 
also  do  pay  tne  same  within  six 
days  next  after  his  conviction, 
or  else  shall  sit  on  the  pillory, 
and  lose  one  of  his  ears,  and 
also  shall  at  all  times  after  that 
be  taken  as  a  man  infamous, 
and  Kis  sayings,  depositions, 
or  oath,  not  to  be  credited  at 
anv  time,  in  any  matter  of 
judgment. 


s.  3.  Justices  of  assise,  jui«. 
tices  of  the  peace,  mayors,  bai- 
liffs, and  stewards  of  leets,  at  all 
and  every  their  sessions,  leets, 
and  courts,  shall  have  full 
power  and  authority,  to  inquire, 
near,  and  determme,  all  and 
sineular  offences,  committed, 
avamst  this  statute,  and  to  pu» 
nish,  or  cause  to  be  pmiished, 
the  offender,  according  to  the 
tenor  of  the  statute.  See  the 
St,  39,  40  G,  3.  c.  106. 


TSS  PRECEDBMT6. — Indtctmcnis. 

masterB  employing  them  in  the  said  art,  mystery,  and  occo- 
pation,  but  also  of  divers  others  of  his  majesty's  li^;e  sub- 
jects, and  against  the  peace,  &c.  (/). 

■ 

288.  Indictment  for  a  conspiracy ,  and  defranding  a  person  of 
ffisf  ponndst  under  pretence  of  procuring  his  son  the  office  aid 
piact  of  diputy  comptroller  of  the  enstomSf  in  the  port  cf  Mii- 
ford. 

That  A.  B.  late  of,  &c.  esquire,  and  C.  D.  late  of  the 
came,  yeoman,  and  E.  F.  &c.  being  evil  disposed  persons, 
and  wickedly  and  unjustly  devising  and  intending  to  de- 
fraud one  J.  W.  of  his  monies,  on,  kc  with  force  and 
arms,  at,  &c.  fiedsely,  fraudulently,  and  unlawfully  did 
conspire,  combine,  confederate,  and  agree  among  them- 
selves to  obtain,  acquire,  and  set  into  their  hands  and  pos- 
session of  and  from  B.  the  wife  of  the  said  J.  W.  a  great 
sum  of  money  of  him  the  said  J.  W.  under  a  fake  coloar 
and  pretence  of  procuring  for  6.  W.  the  son  of  the  said 
J.  W.  and  B.  W.  the  office  and  place  of  deputy  of  the  said 
A*  B.  as  comptroller  of  his  majesty's  custdms  in  his  port 
of  Milford,  and  the  members  and  creeks  thereunto  belong- 
ing. And  that  the  said  A.  B.  in  pursuance  of  and  accora- 
ing  to  the  said  conspiracy,  combination,  confederacy,  and 
agreement  between  him  and  the  said  C.  D.  and  £.  F.  so 
as  aforesaid  before  had,  afterwards,  to  wit,  on,  &c.  at,  &c 
ftlsely,  fraudulently,  unlawfully,  and  deceitfully  did  pre- 
tend to  the  said  B.  W.  that  he  the  said  A.  B.  then  had  as 
comptroller  of  his  majesty's  customs,  in  the  port  of  Mil- 
ford  aforesaid,  and  the  members  and  creeks  ttiereunto  be- 
longinjg,  power  and  authority  then  and  there  to  appoint 
the  said  G.  W.  to  be  his  deputy,  and  that  the  said  C.  D. 
in  pursuance  of  and  according  to  the  said  conspincy, 

(/)  An  indictment  may  be  contrary  to  certain  rules  entet- 

drawn  from  this  form  on  the  ed  into  by  oonspitacy,    Cio. 

statute,  bv  pursuing  the  words  Cir.  Ass.  $04.    See  the  profi- 

of  it,  and  concludmg,  "  con-  sions  of  the  stat.  39  &  40  G.  3. 

trary  to  the  form  ofthe  statute  in  c.  106.  and  the  case  of  JL  r. 

such  caiM  made  and  provided.**  Ktw/d,  6  East,  417. 

See  an  indiotment  againt  se-         See  the    King  against  the 

vera!  journeymen  serge-weavers  journeymen   taUors    of  Ca«- 

for  refusing  to  work  for  a  mas-  bridge^  8  Mod.  Rep.  10.     See 

ter  who  hm  employed  a  man  the  precedent  below,  p.  742. 
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combination,  confederacy*  and  agreement  between  him 
and  the  said  A.  B.  and  £.  F*  so  as  aforesaid  before  bad» 
did  then  and  there  fraudulently  pretend  and  affirm  to  the 
said  B.  W.  that  he  the  said  C.  D.  had  power  and  autho- 
rity, on  behalf  of  the  said  A.  B.  to  dispose  of  the  said  of- 
fice and  place  of  deputy  to  the  said  J.  W.  for  the  said 
6.  W.  his  son,  and  that  the  said  A.  B.  and  C.  D.  in  pur- 
suance of  and  according  to  the  said  conspiracy,  combina- 
tion, confederacy,  and  agreement  between  them  and  the 
said  £•  F.  so  as  aforesaid  bad,  afterwards,  to  wit,  on,  &c, 
at,  &c.  by  the  false  pretences  aforesaid,  and  also  under  co- 
lour and  pretence  of  a  certain  deputation,  purporting  to 
be  under  the  hand  and  seal  of  the  said  A.  B.  and  purport* 
ing  that  the  said  A.  B.  had  thereby  deputed  and  empow- 
ered the  said  G.  W.  to  act  and  officiate  for  him  the  said 
A.  B.  as  his  deputy  in  the  office,  business,  and  employ- 
ment of  a  coroptrolier  of  the  customs  at  A.  a  member  or 
creek  belonging  to  the  chief  port  of  M.  aforesaid,  fraudu- 
lently and  unlawfully  did  obtain,  acquire,  and  get  into 
their  hands  and  possession,  the  sum  of  fifty  pounds,  of 
lawful  money  of  Great  Britain,  of  the  monies  of  the  said 
J.  W.  of  and  from  the  said  B.  W.  that  is  to  say,  the  said 
£•  F.  the  sum  of  fifteen  pounds,  and  the  saicl  C.  D.  the 
sum  of  thirty-five  pounds;  whereas  in  truth  and  in  feet  the 
said  A.  B.  had  not  then  any  power  or  authority  to  appoint 
the  said  G.  W.  to  be  his  deputy,  or  in  any  wise  to  depute 
or  empower  him  the  said  G.  W.  to  act  and  officiate  for 
him  the  said  A.  B.  as  his  deputy  in  the  office,  business, 
and  employment  of  a  comptroller  of  the  customs  at  A. 
aforesaid,  to  the  great  damage  of  the  said  J.  W.and  against 
the  peace,  &c. 


See  the  C.  C.  A.  1 90.  also  an 
indictment  against  several  per- 
sons for  conspiring  to  influence 
the  prosecutor  not  to  sell  stock, 
but  to  buy  more  at  an  impro- 
per time»  by  false  infonnauons 
relative  to  a  peace  between 
England  and  France.  Ibid. 
206. 

The  Stat.  33  Ed.  1.  stat.  2. 
declares,  that  conspirators  be 
they  that  do  contederate  or 
bind  themselves  by  oath,  co- 


venant, or  other  alliance, 
that  every  of  them  shall  aid 
and  bear  the  other  falsely  and 
maliciously,  to  indite  or  cause 
to  indite,  or  fiedsely  to  move  or 
maintain,  pleas ;  and  idso  such 
as  cause  children  within  aee  to 
appeal  men  of  felony,  wnert- 
by  they  ace  imprisoned  and 
sore  grieved ;  and  such  as  re- 
tain men  in  the  country  with 
liveries  or  fees  to  maintain 
their     malicious    enterprises ; 
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lawful  means  they  might  unlawfully  and  unjustly  obtain 
and  acquire  into  their  hands  and  possession  the  goods, 
chattels,  and  money,  of  the  honest  liege  men  and  sab* 
jects  of  the  said  lady  the  queen,  to  maintain  their  dnfao* 
nest  and  diabolical  course  of  living,  on,  &c.  at,  &c.  falsely, 
unlawfully,  wickedly,  and  craftily  contriving,  inteodii^, 
and  conspiring^  and  devising  among  themselves  to  de- 
ceive and  defraud  one  P.  P..  not  only  of  his  monies,  but 
also  to  deprive  him  the  said  P.  of  his  good  name,  fame, 
estate,  and  credit,  and  to  bring  the  said  P.  into  hatred, 
scandal,  contempt,  and  infamy,  amongst  all  the  lic^e  aien 
and  subjects  or  the  said  lady  the  queen,  on,  &c.  at, 
&c.  falsely,  unlawfully,  deceitfully,  maliciously,  and 
for  the  cause  of  wicked  gain,  conspired,  contrived,  con- 
sulted, and  agreed  amongst  themselves,  falsely,  unjustly, 
wickedly,  and  diabolically,  to  charge  and  accuse  tbe  said 
P.  P.  to  be  the  father  of  a  child,  whereof  the  said  Elizabeth 
was  then  pr^nant,  as  they  then  and  there  pretended ; 
and  by  the  conspiracy  among  them  so  as  aforesaid  before 
had,  then  and  there,  with  force  and  arms,  &c.  they  did 
fklsely  and  maliciously  affirm,  and  every  one  of  them 
then  and  there  did  falsely  and  maliciously  affirm 
that  he  the  said  P.  then  lately  before  had  had  car* 
Dal  knowledge  of  the  body  of  her  the  said  £liza- 
beth,  and  had  carnally  known  the  said  Elizabeth: 
and  that  he  the  said  P.  was  the  father  of  the  pretended 
child,  whereof  the  said  Elizabeth  then  was  pr^ptiant,  as 
she  asserted  and  pretended ;  and  for  the  further  execu- 
tion of  the  premises,  they  the  said  R.  B.,  P.  J.,  R.  G., 
and  Elizabeth  C,  then  and  there  agreed  and  concluded 
amongst  themselves,  that  he  the  said  R.  B.  should  go  to 
the  said  P.  and  charge  and  accuse  him  tbe  said  P.  that  be 
the  said  P.  then  lately  before  had  had  carnal  knowledge 
of  the  body  of  the  said  Elizabeth,  and  that  he  the  s^ 
P.  was  tbe  father  of  the  said  pretertded  child,  whereof 
they  pretended  that  she  the  said  Elizabeth  was  pregnant 
And  the  jurors  aforesaid  upon  their  oath  aforesaid,  fur- 
ther say,  that  tbe  said  R.  B.  in  execution  of  the  premises 
and  according  to  the  said  conspiracy,  consultation,  and 
agreement  among  them  the  said  R.  B.,  P.  J.,  R  6., 
and  Elizabeth  C.  as  aforesaid  before  had,  afterwards,  to 
wit,  on,  &c.  and  at  divers  other  times,  at,  &c  falsely 
wickedly,  maliciously,  diabolically,  and  for  the  sake  of 
wicked  gain,  in  the  hearing  of  many  faithful  liege  men 
and  subjects  of  the  said  lady  the  queen,  charged  and  ac- 


t«»ed  the  said  P.  that  he  the  said  P.  tbeo  lately  beTore 
had  had  carnal  knowledge  of  the  body  of  the  said  Eliza- 
beth  C.  and  had  carnally  known  her  the  said  Elizabeth 
C.  and  that  he  the  said  P.  was  the  father  of  the  said  pr^ 
tended  child»  whereof  they  affinned  the  said  Elizabeth 
C  then  was  pregnant,  to  the  great  damaget  &c  aqd 
against  the  peace,  &c* . 

290.  IndidfMni  agamU  teoerol  /of  adnUnistering  an  untawful 

oath  (A)« 

That  A.  B.  late  of»  &c.  labourer,  C.  D.  &c.  heretofore, 
to  wit.  ou,  &c.  with  force  and  arms,  at  Overhulton,  iu 
the  coun^  palatine  of  Lancaster,  feloniously  did  admU 
nister  and  cause  to  be  administered,  to  one  H.  B.  a  cer- 
tain oath,  then  and  there  accordingly  taken  by  the  said" 
H.  B.  which  said  oath  was  then  and  there  intended  to 
bind  the  said  H.  B.  so  then  and  there  taking  the  same, 
not  to  inform  or  give  evidence  as^ainst  any  associate,  con- 
federate, or  other  person  of  or  belonging  to  a  certain  as- 
sociajtipn,  society,  and  confederacy,  the  same  then  and 
there  being  a  certain  association,  society,  and  confede- 
racy of  persons  formed  to  disturb  the  public  peace,* 
against  the  form  of  the  statute,  &c.  and  against  the  peace, 
&c. 

{^jRii  cottff^).  Feloniously  did  administer,  and  cause  to  be 
administered  to  the  said  U.  B.  a  certain  other  oath,  then 
aod  there  accordingly  taken  by  the  said  H.  B. ;  which  said 
last-mentioned  oath  was  then  and  there  intended  to  bind 
the  said  H.  B.  so  then  and  there  taking  the  same,  not  to 
reveal  or  discover  a  certain  combination  and  confederacy ^ 
formed  to  disturb  the  public  peace,  against  the  form  of 
the  Stat  &c.  and  ^inst  the  peace,  &c. 

(T/iiVd  count.)  Feloniously  did  administer,  and  cause 
to  be  administered,  to  the  said  H.  B.  a  certain  other 
oath,  then  and  there  accordingly  taken  by  the  said  H.  B. ; 
which  said  last-mentioned  oath  was  then  and  there  in- 
tended to  bind  the  said  H«  B»  so  then  and  there  taking 
the  same,  not  to  reveal  or  discover  as y  illsgal  act 
d40ne  by  certain  persons  of  and  helofiging  to  a  ceriaih  as* 
sociation,  society,  and  confederacy,  formed  to  disturb  the 

9 

(h)  Under  the  stat.  37  G.  3,  c.  123.  see  p.  158. 
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puUic  peace,  against  the  form,  &a  and  against  the  peace, 
&c 

{Fourth  count)  Feloniously  did  administer,  and  cause 
to  be  administered  to  the  said  H.  B.  a  certain  other  oadi 
accordingly  taken,  &c. ;  which  said  last-mentioned  oath 
Waa  then  and  there  intended  the  said  H.  B.  to  engage  to 
disturb  the  public  peace,  against  the  form  of  the  stiutiite, 
&a  and  against  the  peace,  &c. 

{Fifths  sixth,  seventh,  eighth  counts.)  Were  fdoia- 
ously,  aiding  and  assisting  at,  and  present  at,  and  consent- 
ing to  the  administering  to  the  said  H.  B.  a  certain  oath, 
&c.  [as  in  the  firsts  second^  third,  and  fourth  connts^  re- 
spectioely.) 

Eight  other  counts,  the  same  with  the  eight  first,  ex- 
cept that  the  word  **  engagement"  is  substituted  for  the 
word  «•  oath:* 

291.  For  taking  an  unlawful  oath. 

{Comm.  as  in  pr.  1.)  Feloniously  did  take  a  certain 
oath,  which  said  oath  was  then  and  there  intended  to 
bind  the  said  A.  B.  so  then  and  there  taking  the  same 
not  to  inform  or  give  evidence  against  any  associate,  con- 
federate, or  other  person  of  And  belonging  to  a  certain 
association,  society,  and  confederacy  of  persona  fonned 
to  disturb  the  public  peace,  he  the  said  A.  B.  not  being 
compelled  to  take  the  said  oath,  against  the  form  of  the 
statute,  &c«  and  against  the  peace,  && 

Add  counts  to  correspond  with  the  counts  of  the  fir- 
mer precedent,  subsequent  to  the  6rst 


392.  Indidtment  against  one  for  administerrng,  and  onotftcr  for 
aiding  at  the  administering,  ofanunlawfd  oaA. 

{As  in  pr.  S90.  to  the  *,  and  then  proceed,)  and  that  J.  B. 
late  of,  &a  ijibourer,  was  then  and  there  feloniously  aid- 
ing and  assisting  at,  and  present  at,  and  consentmg  to 
the  administering  the  said  oath  to  the  said  I.  C.  against 
the  form  of  the  statute,  &c 

Add  counts  to  correspond  with  the  counts  of  piece- 
dent  284,  subsequent  to  the  first  (a).     . 

(a)  This  case  is  within  the  and  not  to  stir  up  mutiny  aod 
Stat,  though  the  object  of  the  sedition.  See  3  EasL  IL  157. 
conspiracy  be  to  raise  wages,     R.  v.  Marks  and  others. 
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Sd3.   IwUctmeiU  for  sieaiin^  goods  and  diotu^ 

seen  of  the  poor,  (x) 

On,  &c«  at,  &c.  with  force  Und  anns,  at  the  parish  of 
Kingston,  in  the«ame  county  (y),  six  pounds  weight  of  pork. 


{x)  By  the  fttat.  55  G.  3* 
c.  137.  8,  h  The  property  of 
and  in  all  and  singular  the 
goods,  chattels,  furniture,  pro- 
^ions,  clothes,  &c.  kc.  had 
or  to  be  had,  bouj^ht,  procured, 
or  provided  for  the  use  of  the 
poor  of  any  parish  or  parishes, 
township  or  township^,  is  vest* 
ed  in  the  overseers  of  the  poor 
^  such  parish,  kc.  for  the 
tkneheingj  and  their  successors 
in  office  for  the  purposes  of 
that  act,  who  are  thereby  im- 
powered  to  bring,  or  cause  to 
be  brought,  any  action  or  ac- 
tions, or  to  prefer,  or  order  the 
preferring  of  aiiy  bill  or  bills  of 
indictment  against  any  person 
or  persons  who  shall  steal,  take 
or  carry  away,  or  buy  or  re- 
ceive any  such  goods,  &c.  &c. 
And  in  everv  such  action  and 
indictment  the  said  goods,  &c« 
shall  be  laid  or  described  to  be 
the  property  of  the  overseers  of 
the  poor,  for  the  time  being,  of 
such  parish  or  parishes,  &c. 
without  stating  or  specifying 
the  name  or  names  of  all  or 
any  such  overseers. 

(y)  The  above  form  of  indict- 
nent  was  used  in  the  case  of  R.  v. 
West,  who  was  tried  before  Bur*- 
Tcraehs,  J,  at  Hertford. 

The  prisoner,  at  the  time 
the  felony  was  committed,  was 
governor  of  the  workhouse  of 
the  parish  of  Kingston  ;  and  it 


was  proved  by  witnesses,  aild1>y 
the  confession  of  the  prisonerr 
that  he  had  committed  a  felony. 
by  stealing  goods  which  were 
the  property  of  the  overseers  at 
the  tim6  the  felony  was  com- 
mitted. The  learned  judge 
who  tried  the  pri^ner,  on  at- 
tending to  the  form  of  the  in« 
dictment,  doubted  whether  th^ 
indictment  was  not  ubf  ertain  i 
inasmuch  as  it  aD^sd  &at  the 
stolen  goods  were  the  goods, 
chattels,  and  property  of  the 
Overseers  of  tne  poor  of  the^ 

Jiarish  of  Kingston, /or  the  time 
emg,  and  not  that  tfaey  were 
so  at  the  time  of  the' felonious 
stealing,  taking,  and  carrying 
away  the  same.  The  prisonet 
was  convicted,  and  the  indict- 
ment was  held  to  be  good  by 
all  the  judges. 

By  the  Stat.  1  G.  4.  c.  111. 
reciting  thatj  whereas,  by  an 
act  made  in  the  56th  year  of 
the  reign  of  his  late  Majest;^, 
King  George  the  Third,  inti- 
tuled an  act  for  removing  diffi^ 
culties  in  the  conviction  of  of- 
fenders stealing  property  froiti 
mines,  it  is  among  otiier  thingi 
enacted,  that  it  shall  and  may 
be  lawful,  and  shaU  be  deemed 
sufficient  to  all  intents  and  pur- 
poses whatsoever,  for  tbc  con- 
viction of  any  offender  or  of- 
fenders charged  in  any  indirl- 
mei^t  with  grand  or  petty  lar^ 
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of  the  value  of  48.  and  divers  {specifying  the  goods  and 
value]  of  the  eoods*  chattels*  and  property  of  the  overseers 
of  the  poor  jor  ike  time  being  [z]  of  the  parish  of  King- 
ston aforesaid,  then  and  there  being  found,  f€ik>niousIy  dki 
steal,  take,  and  carry  away,  against  the  peace,  &c 

294.  Jft/bmiolJcm  /pr  a  riai  in  CovaU^Oarden  pZ^gf-ftovM,  oul 

preveniing  the  actoig  of  a  piagp 

That  on,  &c.  and  long  before  that  time,  G.  C.  esquire, 
and  certain  other  persons,  were  the  proprietors  of  a  cer*- 
tain  theatre,  or  plav-house,  situate  in  the  parish  of  Saint 
Paul, '  Covent-Gardfen,  within  the>  city  ot  Westminster, 
Commonly  called  the  theatre  royal  in  Covent-Garden, 
otherwise  Covent>Garden  theatre,  and  then  and  there  had 
lawful  power,  licence,  and  authority  from  time  to  time  to 
shew,  exhibit^  and  present  tiagedies,  comedies,  and  plays 
within  the  said  theatre,  and  to  gather  together,  entertain, 
privilege,  and  keep  such  and  so  many  players  and  persons, 
to  tLCt  tragedies,  comedies,  and  plays  within  the  said  the- 


ciny,  tof  or  on  accoiint  of  steal- 
ing any  materials,  or  any  tim- 
ber,  iron,  or  other  materials 
used  in  or  for  the  working  of 
mines,  being  the  personal  pro- 
perty of  any  company  or  adven- 
turers carrying  on  the  same,  to 
allege  and  aver  that  the  mine- 
rals, timber,  iron,  or  other  ma* 
terials  so  stolen,  are  the  pro^- 
perty  of  some  one  or  more  of 
the  partners  or  adventurers  in 
such  mining  concern,  and 
otifers  his  or  their  partners  or 
adventurers,  without  naming 
such  other  partners  or  adven- 
turers: and  whereas  the  said 
enactment  has  been  found  to 
facilitate  the  conviction  of  of- 
fenders and  to  promote  the 
due  administration  of  justice, 
without  depriving  persons  ac- 
cused of  any  fair  means  of  de- 
fence, Be  it  therefore  enacted, 
by  the  king's  most  excellent 


majesty,  and  with  the  advice 
and  consent  of  the  lords  spiii- 
tual  and  temporal,  and  com- 
mons, in  this  present  pariis- 
ment  assembled,  and  by  the 
authority  of  the  same.  That 
from  and  after  the  passim^  of 
.this  act,  the  provisions  ot  the 
said  act,  with  respect  to  the  o^ 
fenders  charged  as  in  the  said 
act  is  mentioned,  shall  be 
deemed  and  taken  to  eztewi 
to  all  cases  of  offenders  charg- 
ed in  any  indictment  with  bur- 
elary,  felony,  grand  or  petty 
larcmy,  or  criminal  breach  (x 
trust,  committed  on  the  goods, 
chattels,  or  personal  property, 
of  what  nature  soever,  <i  any 
partners  whatsoever,  in  as  am- 
ple a  manner  as  if  they  had  been 
particularly  specified  in  the 
said  act. 
(z)  Supra,  729,  note  (y)» 
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aire,  as  they  should  think  convenient  and  necessaiy;  and 
such  persons  to  permit  and  continue,  at  and  during  the 
pleasure  of  the  said  proprietors,  from  time  to  time  to  act 
tragedies,  comedies,  and  plays  within  the  same,  peaceably 
and  quietly,  without  impeachment  or  impediment  of  any 
person  or  persons  whatsoever,  to  wit,  at  Westminster  afore-* 
said,  in  the  said  county  of  M.  and  the  said  coroner  and  at-' 
tomey  of  our  said  lord  the  king,  who  prosecutes  as  aforesaid, 
further  gives  the  court  here  to  understand  and  be  informed. 
That  on,  &c.  C«  M.  gentleman,  was  a  person  who  used  and 
followed  the  profession  of  a  player,  or  actor,  and  then  was, 
and  long  before  that  time  Had  been,  privil^ed,  kept,  and 
retained  as  a  player,  or  actor,  in  the  way  of  his  said  pro- 
fession, by  the  said  6.  C.  on  behalf  ot  himself  and  the 
other  proprietors  of  the  said  theatre,  for  and  during  a  cer- 
tain time  not  then  expired,  at  and  for  a  salary  or  reward 
therefore  payable  by  tnem  the  said  proprietors  to  the  said 
C.  M.  ana  that  the  said  C.  M.  then  and  for  divers,  to  wit, 
thirty,  years  then  last  past,  sought  his  living,  and  sustained 
himseli  and  his  family  by  his  said  profession  apd  character 
of  a  player,  or  actor,  and  thereby  sained  and  acquired  pun- 
dry  great  gains,  and  a  comfortable  subsistence  for  himself 
and  his  family,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid :  and  the  said  coroner  and  attorney  of 
our  said  lord  the  king,  who  prosecutes  as  aforesaid,  fur- 
ther gives  the  court  here  to  understand  and  be  informed, 
l*hat  on  the  said  eighteenth  day  of  November,  in  the  year 
aforesaid,  a  certain  old  play,  or  comedy,  called  '*  The  Mer- 
chant of  Venice,**  was  appointed  by  the  said  proprietors 
of  the  said  theatre  to  be  presented  that  day,  at  and  in  the 
said  theatre,  according  to  public  notice  thereof  in  that  be- 
half given,  and  which  said  play  or  comedy,  bad  for  a  long 
time,  to  wit,  for  ten  years  or  more,  before  that  time,  been 
presented  and  performed  in  the  said  theatre ;  and  that  the 
said  C.  M.  as  such  player,  or  actor,  as  aforesaid,  was  ap« 
pointed  by  the  said  proprietors  of  the  said  theatre  to  play 
and  perform  a  certam  piart,  or  character,  in  the  said  play, 
or  com^y,  called  and  distinguished  by  the  name  of  **  Shy- 
lock,"  and  which  said  part,  or  character,  in  the  said  play, 
or  comedy,  the  said  C.  M.  had  often  before  played  and 
performed  in  the  said  theatre  with  great  and  public  ap- 
plause, to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid :  and  the  said  coroner  and  attorney  of  our  said 
lord  the  king,  who  prosecutes  as  aforesaid,  further  gives 
the  court  here  to  understand  and  be  infbrmcMl,  That  Tt  U 
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late  of  Westminster  aforesaid^  tailor ;  W.  A.  M.  late  ef 
tlie  same  place,  esquire ;  R.  A.  late  of  the  same  pbce, 

Jentleman ;  J.  S.  J.  late  of  the  same  place,  esquire ;  awl 
•  C.  late  of  the  same  place,  gentleman,  being  persons  of 
riotous,  turbulent,  and  evil  dispositions,  and  unlawfully, 
wickedly,  and  maliciouslv  conspiring  together  to  ruin  the 
said  C.  M.  in  bis  aforesaid  profession  of  a  player,  or  actor, 
and  to  deprive  him  of  bis  said  means  of  a  livelihood,  and 
to  extort  and  procure  his  discharge  from  the  said  theatre 
by  the  proprietors  thereof,  with  force  and  arms,  on,  &c  at 
Westmmster  aforesaid,  in  the  county  aforesaid,  unlaw* 
fully,  wickedly,  riotously,  and  routously  made  and  raised, 
and  caused  and  procured  to  be  made  and  raised,  a 
great  noise,  tumult,  riot,  and  disturbance,  and  thereby 
tumultuousK'  and  turbulently  prevented  and  hindered  the 
said  C.  M.  Kom  playii^  and  performing  the  said  part,  or 
character,  of  Shylock,  in  the  said  play,  or  comedy,  called 
"  The  Merchant  of  Venice  ;*'  and  then  and  there  wholly 
obstructed  and  prevented  the  performance  of  the  said 
plav,  or  comedy,  there  in  the  said  theatre;  and  then 
ana  there  also  forced,  compelled,  and  obliged  the  said  G, 
C.  then  bdng  one  of  the  said  proprietors  of  the  said  the* 
atre,  or  play-house,  and  then  and  there  being  the  acting 
manager  thereof,  against  his  will,  to  conpe  upon  the  stage 
of  the  ^d  theatre  there,  and  for  himself  and  the  other 
proprietors  of  the  same  theatre  then  and  there  to  dischaige 
the  said  C.  M»  without  his  consent,  and  against  his  will, 
from  his  said  retainer  and  employment  of  a  player,  or 
actor,  at  the  said  theatre,  and  wnolly  to  dismiss  him  there* 
from^  against  the  will  of  the  said  G.  C  and  of  the  ssid 
pther  proprietors  of  the  said  theatre,  to  wit,  at  Westmiif 
ster  an>resaid,  in  the  county  aforesaid,  in  conten^pt  of  our 
said  lord  the  king  and  his  laws,  to  the  manifest  injury  and 
ruin  of  the  said  C.  M.  in  bis  said  profession  and  way 
of  livelihood,  to  the  g^reat  loss  and  damage  of  the  said 
proprietors  of  the  said  theatre,  or  play-house,  to  the 
total  subversion  of  all  good  order  in  society,  to  the  evil 
and  pernicious  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  said  lord  the  king; 
his  crown,  and  dignity. 

Second  county,  for  a  riot  in  the  play  house,  and  prevent- 
ing Cp  M.  from  acting. 

Third  coihit,  alleges  that  C.  M.  was  retained  by  tb^ 
manager  on  behalf  of  the  proprietors,  and  that  the  defea* 
dants  made  a  riot,  &c.,  and  compelled  the  manager,  &c< 
id  discharge  C.  M. 


Riot,  ^y.  I9d 

!  Fourik  count,  that  the  f^roprietm  retained  C.  M.|  and 
that  the  defendants  made  a  riot,  &c.,  and  compelled  theni 
to  dismiss  him. 

Fifth  count,  for  a  riot  in  the  play-house  and  preventing 
the  performance  of  a  play.  That  the  said  T.  L.  W.  A.  M« 
R.  A.  J.  S.  J.  and  J.  C.  being  persons  of  such  riotous, 
turbulent,  and  evil  disi^ositions  as  aforesaid,  on  the  said 
eighteenth  day  of  November,  *  in  the  fourteenth  yeaiP 
aforesaid,  at  Westminster  aforesaid,  in  the  county  afore* 
fiaid,  with  force  and  arms,  unlawfully,  riotously,  and 
routously  assembled  and  gathered  together  at  and  in  a 
certain  other  theatre,  or  play-house,  situate  in  the  said 
parish  of  Saint  Paul,  Covent-Garden,  commonly  called 
the  theatre  royal  in  Covent-Garden,  and  then  and  there 
made  and  raised,  and  caused '  and  procured  to  be  made 
and  raised,  a  great  noise,  riot,  tumult,  and  disturbance, 
there,  in  order  to  obstruct,  prevent,  and  hinder,  and  for 
Ibe  purpose  of  obstructing,  preventing,  and  hindering, 
the  performance  of  the  exhibition  of  the  said  play,  or  co- 
meay,  caHed  the  Merchant  of  Venice,  in  the  toid  last* 
mentioned  theatre,  or  play  house,  and  which  said  play, 
or  comedy,  was  appointed  by  the  then  proprietors  ot  the 
«aid  last  mentioned  theatre,  or  play-house,  to  be  then  and 
there  acted  and  performed  at  and  in  the  said  last-men- 
ttoned  theatre,  or  play-house,  on  that  day,  according  to 
public  notice  thereof  in  that  behalf  given  (they  the  said 
then  proprietors  of  the  said  last-mentioned  theatre,  or 
play-house,  then  and  there  having  lawful  power,  licence, 
and  authority  for  that  purpose) ;  and  that  the  said  T.  L. 
W.  A.  M«  K.  A«  J.  S,  J.  and  J.  C.  did  then  and  therb 
Tirith  force  and  arms,  unlawfully,  tumultuously,  riotously, 
and  routously  obstruct,  prevent,  and  totally  hinder  the 
iaaid  play,  or  comedy,  from  being  then  and  there  acted  and 
performed,  at  and  m  the  said  last-mentioned  theatre,  to 
i¥it,  at  Westminister  aforesaid*  in  the  county  aforesaid, 
in  contempt  of  our  said  lord  the  king,  and  his  laws,  to  the 
great  loss  and  injury  of  the  said  then  proprietor  of  the 
said  last-mentioned  theatre,  to  the  great  subversion  of  all 
good  order  in  society,  to  the  evil  and  pernicious  example 
^f  all  others  in  the  like  case  offending,  and  against  the 
'peace  of  our  said  lord  the  king,  his  crown  and  diraity. 
-w  hereupon  the  said  coroner  and  attorney  of  our  said  lord 
the  king,  who  prosecutes  as  aforesaid,  prays  the  consir 
deration  of  the  court  here  in  the  premises,  and  that  due 
process  of  law  may  be  awarded  against  them  the  said 
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v.  L.  W.  A.  M.  R.  A.  J.  S.  J.  and  J.  C.  in  this  bebtlC 
to  make  them  answer  to  our  said  lord  the  king  toucbiag 
and  concerning  the  premises  aforesaid,  &c.  (A:) 


295.  Iindictfnenifor  a  riot^  mnd  breaking  windowM. 

[As  in  pr.  to  the  and  then  as  follows.)  Did  then  and 
there  unlawfully,  riotously,  routously  turoultuoualy,  vio- 
lently, and  outrageously  make  a  great  noise,  disturbance, 
affray,  near  to,  and  about  the  dwelling  house  of  one  G.  IL 
there  situate,  and  did  unlawfully,  &c.,  stay  and  continue 
near  to,  and  about  the  dwelling  bouse  of  the  said  G.  H. 
making  such  their  noise,  disturbance  and  affray  for  a  long 
space  of  time,  to  wit,  for  the  space  of  two  hours,  and  duriiy 
tnat  time  there  did  unlawfully,  &c.,  shoot  off  a  ceitaio 
gun  loaded  with  gunpowder  and  leaden  shot,  at  and 
against  the  said  dwelling  house,  and  through  certain  wior 
dows  parcel  thereof,  and  thereby  then  and  there  not  only 
ffreatly  terri6ed  and  ahrmed  the  said  G.  H.  and  his 
family,  and  disturbed  and  disquieted  them  in  the  peace- 
able and  quiet  possession^)  use,  and  occupation  of  the  said 
dwelling  house,  but  also  then  and  there  broke  to  pieces^ 
shatterol,  and  damaged  the  glass,  to  wit,  twenty  panes  of 
glass  of  great  value,  then  and  there  affixed  and  belongiw 
to  the  said  windows,  and  theu  and  there,  with  loud  ana 
horrid  oaths  and  imprecations,  unlawfully,  dkc,  menaced 
and  threatened  the  said  6.  H.,  to  shoot  him  through  the 
body,  and  oth^r  wirongs  to  the  said  G.  H.  then  and  there 
imlawfuily,  &c.  did  to  the  great  damage  of  him  the  saud 
G.  H.  and  against  the  peace,  &c.  (a) 

[k)  This  form  which  seems  sons  go  thither  with  intent  to 

to  be  unnecessarily  prolix  was  make  a  disturbance  and  render 

used  in  a  prosecution  for  rais-  the  performance  inaudible,  al* 

ing  a  disturbance  at  a  theatre,  though  they  offer  no   actual 

in  order    to  procure  the  dis-  violence  to  the  house,  or  aoj 

charge    of  Mr.  MacUin   the  person   there,   they  wiD    be 

actor.     The  defendants  were  guilty  of  a  riot* 
convicted  and  fined.  See  a  late         (a)  In  general  an  indictinet 

case,  2  Campbell,  358.  where  will  not  lie  for  a  mere  trespas 

it  was  he\6f,  that  although  the  to  land,  houses,  or  goods,  aues 

audience  at  a  theatre  have  i^  there  be  a  riot  or  forcible  cntiy* 

right  to  express  their  disappro*  See  3  Burr.  1701  to  1703, 1706^ 

bation  of  any  performance  or  7, 1731,3.    4Wentw(»tb309^ 

actor,  yet  if  a  number  of  per*  but  the  breaking  the  wiadovof 
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296.  Indieimentfor  a  riot  in  a  tourn,  and  for  a  nwManoe  m  p&ty- 

ing  atfooU-haU  there* 

^  {As  in  pr.  to  the  •)  And  being  so  assembled  and 
met  together  did  then  and  there  wilfully  kick,  cast,  and 
throw  a  certain  foot*ball  in  and  about  the  said  town,  near 
the  dwelling-houses  of  divers  liege  subjects  of  our  said 
lord  the  king,  and  also  in  divers  streets  and  common  high- 
ways there,  to  the  great  dama^  and  common  nuisance  of 
all  the  liege  subjects  of  our  said  lord  the  king  residing  in 
the  said  dwelling  houses,  and  passing  and  re- passing  in  and 
along  the  said  streets  and  highways,  to  the  evil  example, 
&c.,  and  against  the  peace,  &c»  (;i). 

297.  Indictment  for  a  nuisance,  m  erecting  afumacs*  ^ 

Did  on,  &c.,  at,  &c.,  unlawfully  and  injuriously  erect 
tiear  the  dwelling  houses  of  divers  liege  subjects,  and 
also  near  divers  streets  and  common  highwajjrs  there,  a 
steam-engine  with  a  furnace  for  the  burning  of  coals,  &;c. 
and  did  keep  and  continue  the  taiAe  so  erected  for  a  lone 
space  of  time,  to  wit,  from  the  day  and  year  aforesaid, 
until  the  day  of  the  taking  of  this  inqnisition,  to  wit,  at, 
&c.  and  did  during  the  whole  of  the  time  aforesaid,  to  wit, 
at,  &C.  bum  and  consume  divers  large  quantities  of  coal$ 
in  the  said  furnace,  whereby,  during  the  time  aforesaid, 
at,  &C.  divers  noisome  and  unwholesome  amokes  andsmell 
from  thence  arose,  so  that  the  air  was  thereby  greatly  cor- 
rupted and  infected,  to  the  ^reat  damage  and  common 
nuisance  of  all  the  king's  subjects,  not  only  near  the  same 

Elace  inhabiting  and  residing,  but  also  through  the  said 
ighways  and  streets  passing,  &c.  (o). 

a  dwelling  hoase,  by  firing  a  gun  per  to  aileff  e,  according  to  the 

or  throwing  stones,  especially  net,  that  the  offence  was  com- 

if  it  be  done  in  the  nigbt  time,  mitted  in  the  night  time  and 

whilst  the  family  it  within,  is  that  the  prosecutor  and  his  fa* 

an  outr^   attended  with  so  mily  were  within  the  house  at 

much  alarm  and  even  daotjger  the  time. 

to  the  family,  that  an  indict-  .    (n)  See    2    Chitty,    CrioL 

ment  would  it  seems  be  main-  Law,  494. 

tainable  for  such  an  offence.  (o)  R.    v.    Dewsnap    and 

In  such  a  case,  where  a  riot  can-  others,  16  East.    The  defen- 

not  be  allied,  it  would  be  pro-  dants  were  found  guilty  at  the 
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298.  Indtctmentfar  keeping  a  dieorderly  Aoii«w 

On»  &c«y  and  on  divers  other  days  and  tiroes  between 
that  day  and  the  day  of  the  taking  of  tUs  inquisition,  with 
force  and  arms,  at,  &c*  did  keep  and  maintain  and  yet 
doth  keep  and  maintain  a  certain  common  ill^governed 
and  disoraerly  house,  and  in  the  said  house,  for  bis  own 
lucre  and  profit,  certain  evil  and  ilt-disposed  persoDS,  of 
ill-name  and  fame,  and  of  dishonest  conversation,  to  fre- 
quent and  come  together  then  and  on  the  said  other  days  and 
times,  there  unlawfully  smd  wilfully  did  cause  and  procure; 
and  the  said  persons  in  the  said  house,  then  and  on  the  said 
btber  days  and  times,  there  to  be  and  remain,  figbting  of 
cocks,  boxing,. playing  at  cudgels,  and  misbehaving  them* 
selves,  unlawfully  and  wilfully  did  permit  and  yet  doth 
permit*  To  the  great  damage  and  common  nuisance  of 
all  the  subjects  of  our  said  lord  the  king  inhabiting  near 
the  said  house,  and  a^inst  tl^  peace  of  our  said  lord  the 
king  his  crown  and  dignity,  (p) 

299.  Indictment  for  usuiym 

Middle^e;^  to  wit,  the  jurors  for,  &c.  that  A.  B.  kle  of 
&c,  baker,  after  the  twenty^ninth  day  of  September,  ki  the 
year  of  our  Lord,  1714,  to  wit,  on,  &c.  at,  &c.  unlawfully,us«« 
riously,  and  corruptly,  liy  way  of  corniptbanzain  and  agie^ 
inent  had  and  made  between  him  and  one  C.  D.  took,  ao» 
cepted,  and  received,  to  the  use  of  the  said  C.  D.  the  aom 
of«£10,  oflsiwful,  &C.  of  the  proper  money  of  the  said 
C.  D.  for  the  loan  of  .£315,  of  like  lawful  &&,  lent  and 
p^vanced  by  the  said  A.  B.  to  the  said  C.  D*,  and  for  for- 
bearing andf  giving  day  of  payment  of  the  said  sum  of 
^315,  for  the  space  of  half  a  year,  to  wit,  from  the  11th 
day  of  May,  17G0,  until  and  upon  11th  November,  A.  D. 

anizes ;  the  indictment  having  (p)  R.  v.  Higgkmm^  3  Btnr. 

bsen   removed  by    certiorari,  R«  12.     It  was  objected  tlitfl 

and  the  court  held  that  the  the  indictment  was  too  esMsal 

paities  who  dwelt  near    the  but  the  court  held  that  Sie  »• 

place  of  the  nuisance  were  par-  dictroent  was  eood,  and  dk* 

ties  erieved  within  the  stat.  5  charged  the  nue  to  quash  it» 

W.  S:  M.  c.  11.  s«  3,  and  were  without  argument,  vide  supra, 

entitled  to  have  their  taxed  costs.  689* 
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1761,  by  tbeans  and  in  consequence  of  a  corrupt  agree* 
ffneiit  and  bargain  made  at  Westminster,  aforesaid,  after 
the  said  %tb  day  of  September,  1714,  to  wit,  on  tli^  latb 
day  of  November,  1760,  which  said  sum  of  101.  so  as  afore* 
said  received  and  taken  by  the  said  A.  B.  for  the  forbearing 
and  giving  day  of  payment  during  the  time  aforesaid,  did 
and  doth  exceed  the  rate  of  51.  for  the  forbearance  of  100L» 
for  one  year,  to  the  great  damage  of  the  said  C.  D.  against 
the  form,  &c.  and  against  the  peace,  &c. 

Another  count  leaving  out  the  words  in  italics^ 

300.  Indictment  for  engrossing^ 

On,  &c.  at,  &c.  did  engross  and  get  into  his  bands,  by 
buying,  on  divers  days  and  times,  oetween  the  20th  of 
September,  A.  D.  1798,  and  the  Ist  day  of  January,  A.  D. 
1800,  divers  large  quantities  of  hops,  to  wit,  of  one  T.W.  a 
certain  larp^e  quantity  of  hops,  to  wit,  five  hundredweight, 
{and  so  oj2o  other  persons  by  names  other  quantities)  with 
intent  and  design  to  resell  the  said  bops  so  by  him  en- 
grossed and  bought  as  aforesaid,  for  an  unreasonable  pro- 
fit, and  thereby  greatly  to  enhance  the  price  of  hops^  to 
the  evil  example,  &c.  and  against  the  peace,  &c. 

[2nd  count.)  That  the  defendant,  on  the  10th  of  No- 
Tember,  1799,  at  Maidstone,  &c.  did  engross  and  get  into 
his  hands  a  large  quantity,  to  wit,  50  acres  of  hops,  before 
that  time  planted,  and  then  growing  on  certain  lands  of 
one  J.  A.  by  a  certain  forehand  bargain,  that  is  to  sa^,  by 
contractinfi^  with  the  said  J.  A.  to  buy  and  take  of  him 
the  said  /.  A.  and  by  persuading  and  procuring  the  said 
J.  A.  to  contract,  to  sell,  and  deliver  to  him  the  said  de- 
fendant at  a  certain  large  price,  to  wit,  at  the  {^ice  of  lOU 
for  each  and  every  hundred  weight  of  all  the  hops  that 
should  be  grown  by  the  said  J.  A.  upon  certain  lanas  situ- 
ate in  the  parish  of  St.  Paul,  in  the  said  county,  in  posses- 
sion of  the  said  J.  A.  then  planted  with  hops  by  tne  said 
J.  A.  with  intent  and  design  to  resell  the  hops  thereof 
doming,  and  every  part  and  parcel  thereof  engrossed  and 
bought  as  aforesaid,  for  an  unreasonable  profit,  and 
thereby  greatly  to  enhance  the  price  of  hops,  to  the  evil 
example,  Ike.  and  against  the  peace,  &c. 

(Sd.)  That  the  defendant  on  divers  days,  &c,  at,  &c. 
did  buy  and  cause  to  be  bought,  and  did  get  into  his 
(lands  a  certain  laiige  quantity  of  hops,  by  buying  of  one 


T.  W.  (and  27  others  named  therein)  certain  laige  qaaO'- 
fities  of  hops  {cUso  specified),  with  intent  to  prevent  die 
tame  from  being  brought  to  market  for  sale,  and  to  lesetl 
the  «ime  for  an  unreasonable  profit,  and  thereby  greatly 
to  enhance  the  price  of  hops,  in  contempt,  kc 

(4^A.)  That  defendant  bought  all  the  growth  of  bops  on 
divers  acres  of  land,  situate  in  the  several  pariahes  of,  {nam' 
ing  the  parishes)^  by  certain  forehand  baigains,  viz.  by  bar- 

fainins;  with  one  T.  S.  [and  38  others  named)tohuy  all  the 
ops  then  growing  or  that  should  be  growing  in  the  then 
nqxt  season,  on  certain  lands  in  the  said  several  and  respec- 
tive parishes  {named)  at  a  certain,  large  price,  viz.  at  the 
rate  of  101.  for  every  hundred  weight,  &c.  with  intent  {as 
in  the  lastcovnU) 

{5th.)  That  the  defendant  bought  and  got  into  bis  hands 
bjT  buying  of  T.  W.  (and  27  other  persons  named)  a  cer* 
tain  large  quantity  of  hops  (therein  mentioned)  with  intent 
to  resell  the  same  for  an  unreasonable  profit,  and  thereby 
greatlv  to  enhance  the  price  of  hops. 

(6/A.)  That  the  defendant  bought  all  the  growth  of  hops 
upon  divers  acres  of  land,  situate  in  the  several  parishes 
of,  &c.  by  certain  forehand  bargains,  viz.  by  bargaining 
with  T.  S.  {and  38  others  napted),  at  a  certain  large  prioe» 
viz.  lOl.  for  every  hundred  weight  of  the  hops  then  grown  or 
that  should  be  grown  in  the  next  season  upon  the  said  landa^ 
with  intent  to  resell  the  hops  thereof  coming  for  an  unrea- 
sonable price,  and  thereby  greatly  to  enhance  the  price,  &c. 

{7th.)  That  the  defendant  unlawfully  endeavoured  to 
promote  and  enhance  the  price  of  hops,  by  persuadiif 
and  attempting  to  persuade  divers  persons  dealing  in  hops^ 
and  accustomed  to  sell  hops,  and  having  laroe  quantitiei 
of  hops  for  sale,  not  to  go  to  any  market  or  fair  with  any 
hops  K)r  sale,  and  to  abstain  from  selling  such  hopa  for  a 
longtime,  in  contempt,  &c. 

{8tL)  That  defendant  between  the  Snd  of  September, 
1798,  and  the  1st  of  Mav,  1800,  did  unlawfully  engross 
and  get  into  his  hands,  by  buying  of  divers  persons  un- 
known,  divers  quantities,  amounting  to  3000  tons  of  hops, 
with  intent  to  resell  the  same  at  an  exorbitant  profit,  and 
thereby  greatly  to  enhance  the  price  of  hops. 

The  9th  count  was  the  same  as  the  last,  only  omittii^ 
th&  charge  of  engrossing,  and  confining  it  to  a  buying. 

{lOth.)  That  the  defendant  between,  &c.  and,  &c.  bought 
of  divers  persons  unknown,  the  growth  of  diven,  viz.  5000 
acres  of  hops  then  growing  upon  9000  acres  of  land,  situ- 
ate in  the  several  parishes  (named)  at  a  large  price,  viz.  at 
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the  rate  of  lOL  for  eveiy  hundred  weight  of  hops  that 
should  be  grown  upon  the  said  land,  with  intent  to  resell 
the  hops  thereof  coming  for  an  exorbitant  price  and  lucre, 
and  thereby  greatly  to  enhance  the  price  of  hops,  to  the 
evil  example,  &c.  and  against  the  peace,  &c.  (9.) 


301.  Indictment  under  the  stat.  57  G.  3.  c.  90.  for  destroying 

game,  ^«  at  night. 

That  C.  D.  late  of  the  parish  of  M.  in  the  county  of 
L.  labourer,  heretofore,  to  wit,  on  the  10th  day  of  Novem- 
ber, in  the year  of  the  reign,  &c.  did  with  force  and 

arms  enter  into  a  certain  wo(xl  (or  open  close  or  (r)  plan* 
iation^  ice.  as  the  case  may  be)  of  A.  B.  {s)  situate  and 
bein^,  in  the  parish  of  M.  {t]  in  the  said  county  of  L.  with 
the  intent  illegally  to  take  and  destroy  (u)  game  there, 
and  that  the  said  C.  D.  having  so  entered  into  the  said. 
toood  (r),  with  the  illegal  intent  aforesaid,  and  being 
therein  with  that  intent,-  was  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaidi,  found  in  the  said  wood  at  night,  that  is  to  say, 
between  the  hours  of  six  in  the  evening  of  the  said  10th  day 
of  November  and  seven  in  the  morning  of  the  1 1th  day  of 
November,  in  the  year  aforesaid,. to  wit,  abo^ut  the  hour  of 
1 1  in  the  night  of  the  said  10th  day  of  November,  armed 
with  a  gun  (x)  (or  with  a  certain  offensive  weapon^  to  mt^ 
a  cutlass,  as  the  case  may  be),  against  the  form  of  the  sta- 


if)  This  was  the  forai  of 
iodictment  ined  ia  Wadding- 
ton**  cate.^  1  East.  Rep.  166. 
after  coninction  upon  which 
he  received  judgment  of  fine 
And  imprisonment  See  3  Inst. 
1 95,  6.  1  Haw.  c.  98.  s.  3. 
5  tc'6  Ed.  6.  c.  14.  s.  3. 
Hadham*8  case,  3  Inst.  97, 
vide  supra,  681. 

(r)  It  may  be  prudent  to  de- 
scribe the  place  ditferently  in 
different  counts. 

{s)  The  name  of  the  occupier, 

(t)  The  description  of  the 
parish  must  be  correctly  given. 

(u)  This  allegation  must  of 


course  correspond  with  the 
fact,  if  there  be  reason  to  ap- 
prehend that  the  object  was  to 
tahe  but  not  to  destroy,  the 
words  and  destroy  should  be 
omitted  in  one  count  at  least. 

(«)  The  case  is  within  the 
statute,  although  the  arms  have 
been  thrown  away  previous  to 
the  apprehension.  R.  v.  Nash 
and  Jrellert  Cor.  Bayley,  J. 
Maidstone  Spring  Ass.  1819, 
and  it  is  sufficient  if  one  be 
armed  with  the  kuowled«je  of 
the  rest.  Starkie  on  Evidence, 
Pt.  IV.  632. 
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tute  in  8uch  ea^e  made  and  provided  and  against  the  peace, 

302.  For  Ul'treatmeni  of  a  servanL 


That  E.  R.  late  of 


-9  widow,  unlawfully  and 


liciously  contriving  and  intending  to  hurt  and  injure  one 
E.  W.  being  a  servant  to  her  the  said  E.  R.  and  being  an 

infant  of  tender  years,  to  wit,  of  the  age  of yeais« 

and  being  also  under  the  dominion  and  controul  of  fafer  the 
said  E.  K.  (z)  on,  ice  and  on  divers  other  days  and  dmei 
as  well  before  as  after  that  day,  with  force  and  arms,  at, 
&c.  unlawfully,  maliciously,  and  wilfully  did  omit,  neg- 
lect, and  refuse  to  provide  for  and  give  and  admininister 
to  the  said  £•  W.  being  her  Servant  as  aforesaid,  wholly 
under  her  dominion,  power,  and  controul  as  aforesaid,  dur- 
ing all  the  time  aforesaid,  sufficient  meat  and  drink  neoes- 
saiT  for  the  sustenance,  support,  and  nourishment  a{  the 
body  of  her  the  said  E.  W«  and  did  expose  her  the  said 
E.  W;  so  being  such  servant  as  aforesaid,  to  the  coiA  and 
inclemency  of  the  weather,  as  well  within  as  without  the 
house  of  her  the  said  E.  R.  and  keep  the  said  E.  W. 
without  sufficient  and  proper  warmth  necessary  to  the 
health  of  her  the  said  E.  W.  being  such  servant  as  afore- 
said, she  the  said  E.  W.  being  then  and  there  and  during 
the  whole  of  the  time  aforesaid,  under  the  dominion, 
power,  and  controul  of  her  the  said  E.  R.  as  aforesaid  (r), 
contrary  to  the  duty  of  her  the  said  E.  R.  as  the  mistrcii 
of  the  said  E.  W.  By  reason  of  all  which  premises  she 
the  said  E.  W.  on,  &c.  became  and  was  and  for  a  loaf 
time,  to  wit,  the  space  of  six  months  then  next  follow* 
ing,  continued  to  oe  very  weak,  sick,  and  ill,  and  greatly 
consumed  and  emaciated  in  her  body,  to  wit,  at,  &c  to 
the  great  damage  of  the  said  E.  W.  in  contempt  of  our 
said  lord  the  king  and  his  laws,  to  the  evil  example  of 
all  othei*s,  aud  against  the  peace  of  our  said  lord  the 
king,  his  crown,  and  dignity. 


(x)  This  allegation  is 
essential,  see  R.  v,  JUdley^ 
3  Camp.  650.  cor.  Lawrence, 
J.Salop,  1811.  where  an  in- 
dictment omitting  it  was  held 
to  be  insufficient. 

The  same  point  was  deter- 
mined by  a  majority  of  the 
judges  in  a  case  reserved  by  Le 


Blanc,  J.  from  the  Exeter  Spnag 
Assizes,  1802.  An  indictnicaK 
against  a  master  cfaimM|T- 
sweeper  for  manslaughter  by 
omission,  &c.  was  held  Iw 
Garrow,  B.  to  be  insaificieot  a 
net  averring  that  the  prisoner 
had  the  means  of  preventing 
the  death.    0.  B.  Dec.  1817. 


Nuisance. 


at 


303.  Far  carrying  a  child  in/jscied  with  the  tmall'pox  along  a 

public  highway  (a)» 

Tliat  on  die  20th  day  of  April,  in  the  54th  year  of,  &c. 
John  Vantandillo,  an  infant  of  about  the  age  of  one 
year,  was  infected  with  a  contagious,  infectious,  and  dan- 
gerous dis  ase  and  sickness,  called  the  small-pox,  at,  &c.; 
and  that  A.  V.  late  of,  &c.  being  the  mother  of  the 
said  J.  v.,  and  well  knowing  the  premises  (6),  after- 
wards and  whilst  the  said  J.  V^  was  so  infecti^,  on, 
&c.  with  force  and  arms,  at,  &c.  unlawfully  and  in* 
juriously  did  take  and  carry  the  said  J.  V.  into  and  along 
a  certain  open  public  way  and  pa9sage  there,  calleoy 
&c.  used  for  all  tnQ  king's  subjects  on  foot,  in  which  pub^ 
lie  way  and  passage  there  were  then  and  there  divers  liege 
subjects,  ana  near  unto  and  by  divers  dwelling  bouses^ 
habitations,  and  residences  of  divers  liege  subjects  then 
and  there  dwelling,  inhabiting,  and  residing,  and  into  a 
common  highway,  situate  in,  &c.,  used  for  all  the  king's 
subjects  on  foot,  and  with  horses,  coaches,  carts,  and 
carriages,  to  pass  and  repass,  ride,  and  labour,  at  their 
free  will  and  pleasure,  in  and  along  which  said  common 
highway  divers  liese  subjects  were  then  going,  retuminff^ 
passing,  riding,  and  labouring,  and  amidst  and  among  di- 
vers liege  subjects,  who  were  then  and  there  in  the  said 
common  highway,  and  had  met  and  assembled  together, 
to  the  great  danger  of  infecting,  with  the  said  contagious, 
infectious,  and  dangerous  disease  and  sickness  call^  the 
small-pox,  all  the  liege  subjects  of  our  said  lord  the  king, 
who,  on  the  said  days  and  times,  were  in  and  near  the 


(a)  This  form  was  used  in 
the  case  of  IL  v.  VanUmdillOf 
4  M.  &  S.  73.  and  the  defend- 
ant, the  court  having  refused 
to  arrest  the  judgment,  wsis 
sentenced  to  an  imprisonment 
of  three  months.  There  were 
other  coimts  in  the  indictment* 
It  was*  objected  that  the  indict- 
ment ought  to  have  alleged 
that  there  was  some  sore  upon 
the  child,  and  to  have  shown 
that  the  act  was  unlawful.  But 
the  court  held  that  it  was  clear- 
ly, a  misdemeanor  to   expose  a 


person  labouring  under  such 
an  infectious  disorder;  that  if 
the  exposure  had  been  at  all 
warranted,  on  the  ground  of 
necessity,  the  fact  might  have 
been  proved  by  way  of  defence 
upon  the  trial,  but  that  the  al- 
legation that  the  act  was  un* 
lawfully  and  injuriously  done, 
rebutted  such  a  presumption. 
See  .Hales  P.  C.  432.  Haw. 
P.  C.  c.  52.  53.  3  Atk.  760. 

[b)  This  allegation  is  neces- 
sary; vide  supra,  165.  Andr. 
162. 
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said  public  way  and  paasage,  dwelling  bouaes,  habitatioaff 
residences,  and  common  nigbway*  and  who  bad  odt  had 
tlie  said  disease  and  sickness,  to  the  damage  and  cdfih- 
mon  nuisance  of  ail  the  said  liege  subjects,  to  the  evil 
example  of  all  other  persons  in  Mice  cases  oflending,  and 
against  the  peace,  &c. 


304.  For  exercmng  a  trade  wUho^  having  iervtd  an  apprentite^ 

skipt  agamtt  the  statute. 

That  A.  B.,  late  of,  &c.  labourer,  on  the  10th  day  of  Janu- 
ary, in  the  5th  year  of  the  reign  of  the  late  Queen  Elizabeth, 
and  so  forth,  did  not  lawfully  use  or  exercise  any  art,  mys- 
tery, or  occupation,  within  En^and  or  Wales,  yet  that 
the  said  A.  B.,  afterwards,  to  wit,  on  the  1st  January,  in 
&c.  and  continually  afterwards,  until,  &c.  for  the  apace 
of  ten  whole  months  and  upwards,  then  next  following, 
at,  &a  for  his  own  lucre  and  gain,  did  set  up,  use,  and 
exercise  the  art,  mysteiy,  aira  manual  occupation  of  a 
iNtker,  being  an  art,  mystery,  and  manual  occupatioo  aaed 
in  England,  on  the  said  10th  day  of  January,  in  the  6tb 
year  of  the  reign  of  the  said  late  Queen  Elizabeth,  in  wbidi 
same  art,  mystery,  and  manual  occupation  of  a  baker,  tbe 
said  A.  B.  was  not  brought  up  for  the  space  of  aeven 
years  as  an  apprentice,  against  the  form  of  tbe  statute^ 
&c.,  and  against  the  peace,  &c. 

305.  Agamtt  workmen  for  a  conepiracy  to  raiae  their  wages  (c). 

That  the  defendants,  with  divers  other  eril-dispoaed 


(c)  ILr.  Ferguson  and  Edge, 
2  Starkie*8  C.  489..  The  de- 
fendants had  judgment  of  fine 
and  impriioDinentin  the  King's 
Bench,  Mich.  59  G.  3.  It  ap> 
peared  on  evidence' at  the  trial, 
that  the  conspiracy  was  to 
prevent  the  masters  from  tak- 
ing a  number  of  apprentices 
exceeding  half  the  number  of 
workmen,  and  it  was  objected 
that  it  ought  to  have  been  so 
alleged;  but  the  court  held, 
that  the  indictment  was  suffici- 
ently proved. 
See  another  form,  supra,  p. 


720.  and  see  the  notes,  p.  707. 
In  the  case  of  R.  v.  GiU  mmd 
Henry^  2  B.  &  A.  204.,  it  was 
held,  that  an  indictment,  whieh 
charged  that  the  defeftdaats 
conspired,  by  divers  Iklse  pre- 
tences  and  subtle  means  and 
devices,  to  obtain  from  A.  di- 
vers large  sums  6f  moDey,  and 
to  cheat  and  defrand  him  thne- 
of,  was  sustainable.  That  k 
was  quite  sufficient  to  state  the 
fact  of  the  conspiracy  and  its 
object,  without  stating  the  spe- 
cific particulars. 


w 
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)>ersoiis,  to  the  vxtotb  unknown»  Wp  &€.«  a^dl  on  divers 
other  days  and  umes  uei(t  fqUawing,  in,  &c%Vat,  &c.,  be- 
i^e  jourheytpeq  and  workmen  in  the  trade/  fnyateiy,  and 
manual  occupation  of  engravers^  in  the  emplbyment  of 
Samuel  Davenport  and  iftober^  Fayle,  did  conspire,  com- 
bine, .confederate,  and  agree  tpgether,  to  prevent,  hinder, 
and  deter  their  said  masters  and  employers  from  retaining 
and  taking  into  their  employment  any  person  as  an  appren- 
tice, to  be  taught  and  instructed  in  tnesaid  trade»  mystery, 
and  occupation,  to  the  great  damage  of  their  said  mas* 
ters  and  employers,  to  Uie  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace,  &c. 

Second  count.  That  the  defendants,  together  with  other 
ill-disposed  persons,  afterwards,  to  wit,  on,  ^c,  at,  &c , 
being  such  journeymen  and  workmen  as  aforesaid,  in  the 
employment  of  the  said  S.  D.  and  R.  F.,  maliciously  in- 
tending to  hurt,  injure,  and  impoverish  their  said  em- 
ployers, and  to  prevent  them  from  retaining  any  other 
journeymen  and  workmen,  and  retaining  and  instructing 
apprentices  in  the  said  occupation,  did  conspire,  combine, 
confederate,  and  agree  to  quit,  leave,  and  turn  out  from 
theif  said  employment  at  one  and  the  said  time  together, 
to  the  great  damage,  &c. 

Third  count.  That  the  defendants,  together  with  the 
said  other  evil  disposed  persons,  afterwards,  to  wit,  on,  &c« 
at,  &c.,  being  sucn  journeymen  and  workmen  as  aforesaid, 
in  the  employment  of  the  said  S.  D.  and  R.  F.,  mali- 
ciously intending  to  controul,  injure,  terrify,  aiid  impove* 
rish  their  said  employers,  and  to  force  and  compel  them  to 
dismiss  from  their  employment,  divers  persons  then*  and 
there  retained  by  them  as  journeymen,  workmen,  and  ap- 
prentices therein,  unlawfully  did  conspire,  coqtibine,  confe- 
derate and  agree  to  quit,  leave,  and  turn  out  from  their 
said  employment  until  the  said  last  mentioned  journeymen, 
workmen,  and  apprentices  should  be  dismissed  by  their 
said  masters  and  employers,  to  the  great  damage,  &c 


306.  For  a  tnnspirtxcy  to  charge  a  partsh  with  the  maintenance  of 
an  infant  child^  hy  dr(>pping  it  in  the  parish^  VQith  a  count  for 
exposing  the  child,  Sfc. 

London  to  wit.  The  jurors  for  bar  lord  the  king, 
u|)on  their  oath  present,  that  £liz.  Push,  late  of  London, 
widow,  and  Thomas  Pugh,  late  of  the  same  filare   la-. 

TO^.  II.  B  B 
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bourer,  being  wicked  and  evil  disposed  persons,  and  wick* 
ediy  and  maliciously  iiitending  and  devising  to  injure  th^ 
inhabitants  off  that  part  of  the  parish  of  St.  Andrew  Hot- 
born  which  IS'  situate  in  London,  aforesaid,  and  whidi 
inhabitants  are,  and  are  by  law  liable  to  be,  taxed  and  rated 
for  the  relief  of  the  poor  of  the  same  part  of  the  said  parish, 
separate  and  apart  from  the  inhabitants  of  the  other  pan 
of  the  said  parish,  which  other  parts  are  situate  in  the 
county  of  Middlesex,  heretofore  to  wit,  on  the  94th  day 
of  August,  in  the  49th  year  of  the  reign  of  our  present 
sovereign  lord  Geoige  the  Third,  by  the  grace,  &c.  at  Lon- 
don aforesaid,  to  wit,  at  the  said  part  of  the  said  parish, 
which  is  situate  iu  London,  in  the  ward  of  Farringdon  with- 
out, did  between  themselves,  and  together  with  divers  other 
ill-disposed  persons  whose  names  are  to  the  said  jurors  at 

E resent  tmknown,  wickedly  and  maliciously  conspire,  conf- 
ine, consult,  consent,  and  agree  to  charge  the  inhabitants  of 
the  said  last  mentioned  part  of  the  said  parish  with  the 
support  and  maintenance  of  a  certain  female  infant  child, 
(whose  name  is  to  the  said  jurors  at  present  unknown,) 
the  said  infant  child  then  and  there  being  of  very  tender 
years,  to  wit,  of  the  age  of  one  year  and  eleven  mootlis, 
and  beinff  poor  and  impotent  and  not  able  to  maintain  or 
provide  ror  herself,  and  also  not  being  legally  settled  in  the 
said  last  mentioned  part  of  the  said  parish.    And  that,  is 
pursuance  of  the  said  unlawful  combination  and  conspi^ 
racy^  they  the  said  Elizabeth  Pugh,  and  Thomas  Pugh, 
afler wards,  to  wit,  on  the  ^th  day  of  August,  in  the 
40th  year  of  the  reign  aforesaid,  at  London  aforesaid, 
to  wit,  at  that  part  of  the  parish  of  St  Andrew,  Holbom, 
aforesaid,  which  is  situate  in  London  aforesaid,  in  the 
ward  of  Farringdon  Without  aforesaid,  with  force  and 
arms,  secretly  and  clandestinely,  unlawfully  and  wickedly, 
did  take  and  convey  the  said  infant  child,  from  a  certain 
other  parish,  to  wit,  the  parish  of  St.  Stephen,  into  the  said 
last  mentioned'  part  of  the  said  parish  of  St.  Andrew, 
Holbom,  whereby  the  inhabitants  of  the  said  last  men- 
tioned part  of  the  said  parish  of  Sl  Andrew,  Holbom,  have 
been  put  to  great  costs  and  charges  of  their  monies  in 
the   maintaining,  feeding,   and  keeping  the  said    inbnl 
child,  to  wit,  at  L.  aforesaid,  in  the  said  last  mentioned 
part  of  the  said  parish  of  the  ward  of  F.  aforesaid,  they  the 
said  I''..  Pugh  and  T.  Pugh,.  and  the  said  other  evitdis- 
pnstil  pffi'sons^  whose  names  are  to  the  said  jurors  unknoKU^ 
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Uien  and  there,  at  the  several  times  aforesaid^  well  know- 
ing the  said  infant  child  to  be  poor  and  impotent  and  una* 
ble  to  provide  for  or  maintain  herself^  and  not  to  be  le- 
gally settled  in  the  said  last  mentioned  part  of  the  said 
parish  of  St.  Andrew,  Holbom,  to  the  great  damage  of  the 
inhabitants  of  the  said  last  mentioned  part  of  the  said 
parish  of  St.  Andrew,  Holbom,  to  the  evil,  &c. 
Second  count  charging  the  conspiracy  only* 
[Third  count.]  And  the  jurors  aforesaid^  upon  their 
oath  aforesaid,  do  further  present  that  the  said  £.  P.  and 
T.  P.  being  such  wicked  and  evil-disposed  persons  as 
aforesaid,  and  again  wickedly  and  maliciously  intend- 
ing and  devising  to  ii\jure  the  inliabitants  of  the  said 
part  of  the  said  parish  of  St.  A.  H.  which  is  situate 
in  L.  and  which  said  inhabitants  are,  and  are  by  law 
liable  to  be,  taxed  and  rated  for  the  relief  of  the  poor 
of  the  same  part  of  the  said  parish,  separate  and.  apart 
from  the  inhabitants  of  the  other  parts  or  the  said  parish, 
of  St  A.  H.  and  which  are  situate  in  the  county  ot  Mid* 
dlesex,  and  also  to  charge  the  inhabitants  of  the  said  part 
of  the  siiid  parish  of  St  A.  H.  which  is  situate  in  London, 
with  the  support  and  maintenance  of  a  certain  other  fe- 
male infant  child  (whose  name  is  to  the  jurors  at  present 
unknown)  the  said  last  mentioned  infant  child  then  and 
there  being  of  very  tender  years,  to  wit,  of  the  age  of  one 
year  and  11  months,  and  being  poor  and  impotent  and  not 
able  to  maintain  or  provide  for  herself,  aiid  also  being 
unable  to  declare  or  make  known  the  place  of  her  birth  or 
legal  settlement,  or  the  place  from  whence  she  came,  or  the 
name  or  names  of  her  parent  or  parents,  or  of  any  |)erson 
or  persons  by  law  bound  and  liable  to  provide  for  and  sup- 
port the  said  infant  child  last  mentioned,  did  afterwards;  to 
wit,  on  the  94th  day  of  A  ugust,  in  the  49tb  year  of  the  reign 
aforesaid,  at  L.  aforesaid,  to  wit^  at  that  part  of  the  parish 
of  St  A.  H.  which  is  situate  in  L.  aforesaid,  in  the  ward 
of  Farringdon-without  aforesaid,  with  force  and  arms,  se- 
cretly and  clandestinely,  unlawfully  and  wickedly  take 
and  convey. the  said  last-mentioned  infant  child  from  a 
certain  other  parish,  to  wit,  the  parish  of  St  Stephen^ 
ColmaU'^street,  in  the  city  of  L.  into  the  said  last-mentioned 
part  of  the  said  parish  of  St.  A.  H.  to  wit,  to  a  certain 
place  in  the  said  last- mentioned  part  of  the  said  parish  of 
St.  A.  H.  called  Castle  Street,  and  then  and  there  secretly 
and  clandestinely  place,  lay  down  and  leave»  expose  and 
desert  the  said  last-mentioned  infant  child,  in  the  said  lasl- 
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mentioned  part  of  the  said  parish  of  St  A.  H.,  wherebf 
the  inhabitants  of  the  said  last-mentioned  part  of  the  satd 
parish  of  St.  A.  H.  have  been  put  to  great  costs  and 
charges  of  their  money  in  and  about  the  maintaining,  feed- 
ing, and  keeping  the  said  last-mentioned  infant  child,  to 
wit,  at  L.  aforesaid,  in  the  said  last-mentioned  part  of  tiie 
said  parish  of  St.  A.  H.  in  the  ward  aforesaid,  they  the 
said  £.  P.  and  T.  P.  then  and  there  at  the  several  time» 
aforesaid,  well  knowing  the  said  last-mentioned  inftnt 
child  to  be  poor  and  impotent  and  not  able  to  maintain  or 
provide  for  herself,  and  also  to  be  ignorant  of  and  unable 
to  declare  and  make  known  the  place  of  her  birth  or  I^;al 
settlement  or  place  from  whence  she  came,  or  the  name  or 
names  of  her  parent  or  parents,  or  of  anv  person  or  per- 
sons by  law  bound  and  liable  to  provide  for  or  support 
her  the  said  infant  child  last-mentioned,  to  the  great  da- 
mage of  the  inhabitants  of  the  last-mentioned  part  of  the 
said  parish  of  St.  A.  H.  to  the  evil,  ftc. 

{Fourth  count.)  And  the  jurors  aforesaid,  upon  tbeir 
oath  aforesaid,  do  further  present,  that  the  said  E.  P.  and 
T.  P.,  being  such  evil-disposed  persons  as  aforesaid, 
afterwards,  to  wit,  on,  &c.  with  force  and  arms,  at, 
&c.  in  and  upon  a  certain  female  infant  child  (whose 
name  is  to  the  said  jurors  at  present  unknown),  the 
said  last-mentioned  infant  child  then  and  there  being  of 
very  tender  years,  to  wit,  of  the  age  of  one  year  and  eleven 
months,  in  the  peace  of  God  and  our  said  lord  the  ko^, 
then  and  there  being,  did  make  an  assault,  and  the  wM 
last-mentioned  infant  child  then  and  there  did  beat  and 
ill-treat  and  her  the  said  last-mentioned  infant  child  then 
and  there  did  secretly,  clandestinely,  unlawfully,  wilfully, 
and  wickedly  carry  and  convey  to  and  place,  lay  down, 
leave,  expose,  and  desert  in  an  open  street  there,  at  a 
lonely  and  unseasonable  hour  of  the  night,  to  wit,  at  the 
hour  of  10  in  the  night,  and  did  then  and  there  abandon 
and  expose  the  said  last-mentioned  infknt  child  to  the  cold 
and  unwholesome  air  of  the  night,  and  other  wrnm  to 
the  said  last-mentioned  infant  child,  thqf  the  said  cL  P. 
and  T.  P.  then  and  there  did,  to  the  great  damage  of  tte 
said  last-mentioned  infant  child,  and  to  the  great  danger  of 
her  health  and  life,  and  against  the  peace,  &c. 
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307*  For  procuring  the  wutrriage  of  pmipers  in  order  to  eharge  a 
parish^  ihe  offence  not  bang  latd  as  a  conspiracy  (a). 

That  on,  &c.  and  long  before,  one  W.  C.  was  a  poor 
single  man  and  unable  to  maintain  himself  and  a  wife, 
and  that  the  place  of  the  legal  settlement  of  the  said  W. 
C  on  the  said,  &c.  and  long  before  was,  and  ever  since  hi- 
therto hath  been,  and  still  is,  in  the  parish  of  C.  in  the  said 
county  oC  O.  and  that  one  L.  B.,  now  the  wife  of  the  said 
W.  C,  on  the  same  day  and  year  aforesaid  and  long  before, 
and  continually  from  thence  until  the  marriage  of  the  said 
L.  B.  with  the  said  W.  C.  hereinafter  mentioned,  was  a 
poor  single  woman  legally  settled  and  actually  chargeable 
to  the  parish  of  B.  in  the  said  county  of  O.,  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  J.  C.  late  of  the  said  parish  of  B.  in  the  said  county 
of  O*  yeoman,  then  and  there  being  an  inhabitant  of  the 
said  parish  of  B.  and  also  an  overseer  of  the  poor  of  the 
said  last-mentioned  parish,  well  knowing  the  premises, 
but  unlawfully,  wickedly,  and  wrongfully  devising,  de- 
signing, and  intending  to  ejsonerate,  free,  and  discbarge 
himself  and  the  parishioners  and  inhabitants  of  the  said 
parish  of  B.  in  the  said  county  of  O.  from  the  charge  and 
expense  which  might  ensue  to  the  parishioners  and  inha- 
bitants of  the  said  parish  of  B.  from  the  said  L.  B.,  as  a 
poor  person,  and  then  having  a  legal  settlement  in  the  said 
parish  of  B»,  and  unjustly  to  oppress  and  aggrieve  the  pa- 
rishioners and  inhabitants  of  the  said  parish  of  C.  in  the 
said  county  of  O.  and  wrongfuliv  and  unjustly  to  charge 
and  burden  the  parishioners  and  inhabitants  of  the  said 
parish  of  C.  with  the  maintenance  and  support  of  the  said 
L.  B.,on,  &c.  with  force  and  arms,  at,  &c.  unlawfully  and 
wickedly  did  devise  and  contrive  and  did  willingly  act 
and  assist  in  the  devising  and  contriving  a  marriage  to  be 
had  and  solemnized  between  the  said  W.  C.  and  the  said 
L.  B«,  and  did  then  and  there  entice,  excite,  and  instigate^ 
and  endeavour  to  move,  procure,  and  persuade  the  said 
W.  C.  to  intermarry  with  and  take  to  wiie  the  said  L.  B., 
|ind  that  the  said  J.  C.  afterwards,  to  wit,  on,  ^c.  at,  &ic« 

(a)  Vi^e  supra,  711. 
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the  better  and  more  effectually  to  complete  and  perfect 
the  said  wicked  contrivance  and  intention,  and  to  cause 
and  procure  the  said  W.  C.  to  intermarry  with  and  take 
to  wife  the  said  L.  B.»  did  then  and  there  promwe  the  said 
W.  C.  that  he  the  said  J.  C.  would  pay  for  a  Ucense  and 
all  expenses  attending  the  solemnization  of  the  said  in- 
tended marriage  between  him  the  said  W.  C.  and  the  said  L. 
B.»  and  also  that  he  the  said  J.  C.  wouldgive  him  thesaid  W. 
C;  and  L.B.  bedding,  if  the  said  W.C.  would  marry  and  take 
to  wife  the  said  L.,  and  did  then  and  there  give  and  deliver 
to  the  said  L.  divers  articles  of  covering,  apparel,  and  bed- 
ding, to  wit,——,  and  did  also  then  and  there  pay  a  large  sum 
of  money,  to  wit,         1.  for  a  license  for  the  solemnization 
of  a  marriage  between  the  said  W.  C.  and  L.  B.  by  means 
of  which  said  premises  he  the  said  W.  C.  was  then  and 
there  persuaded  to  consent,  and  did  then  and  there  consent 
and  agree  to  marry  the  said  L.  B.,  and  did  afterwards,  to  wit, 
on,  &c«  by  the  persuasion  and  procurement  of  the  said  J.  C. 
marjy  and  take  to  wife  the  said  L.  B.  And  the  said  W.  C  at 
and  irfler  the  time  of  the  said  marriage,  being  a  poor  person 
as  aforesaid,  and  not  having  a  legal  settlement  in  the  said 
parish  of  B.  but  having  a  legal  settlement  in  the  said  parish 
of  C,  and  the  said  L.  B.  at  the  time  of  the  said  marriage 
being  a  poor  person,  and  having  a  legal  settlement  in  and 
being  diargeable  to  the  said  parish  of  C,  by  colour  and 
means  of  the  said  marriage,  the  said  inhabitants  and  pa- 
rishioners of  the  said  parish  of  C  for  a  long  time,  to  wit, 
ever  since  the  solemnization  of  the  said  marriage  until 
the  day  of  the  taking  this  inquisition,  have  been  put  to 
^reat  charges  and  expenses,  amounting  in  the  whole  to  a 
Targe  sum,  to  wit,  &c.  in  and  about  the  necessary  mainte- 
nance and  support  of  the  said  W.  C.  and  L.  the  wife  of 
the  said  W.  C.,  and  of  a  certain  infant  child  of  the  said 
L.  the  wife  of  the  said  W.  C.  bom  since  the  solemniza- 
tion of  tlie  said  marriage,  to  keep  them  from  starving, 
and  are  likely  to  be  put  to  great  trouble  and  expense  in 
and  about  the  maintaining  and  supporting  the  said  L.  the 
wife  of  the  said  W.  C  ,  and  the  said  child,  the  said  W.C 
and  L.  his  wife  being  unable  to  maintain  and  support 
themselves  and  the  said  child,  to  the  great  damage  and 
grievance  of  the  said  inhabitants  and  parishioners  of  the 
s;*iil  parish  of  C,  to  the  evil,  &c. 
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308.  Information  for  persuading  a  soldier  to  desert  (&). 

{Commencement  as  in  precedent  9.)  That  Eliza- 
beth Stonefieid,  late  of  Liverpool,  in  the  county  of  Lan- 
caster, widow,  within  six  months  now  last  past,  to  wit, 
gn  the31st  day  of  May,  in  the  49th  year,  &c.  at  L.  afore- 
said, in  the  said  county  of  L.  did  directly  and,  indirectly 
persuade  and  procure  one  Wm.  Lawrence,  being  a  soldier 
in  the  service  of  our  said  lord  the  king,  to  desert  and  leave 
the  said  service  of  our  said  lord  the  king,  in  contempt,  &c. 
to  the  evil,  &c.  against  the  form  of  the  stat,  &c.  and 
against  the  peace,  &c« 

{2fid  count.)  And  the  said  A.  G.  of  our  said  lord  the 
king,  for  our  said  lord  the  king,  further  giveth  tlie  court 
here  to  understand  and  be  informed,  that  the  said  £»  Stone- 
field  not  being  a  person  enlisted  as  a  soldier  (c)  but  well 
knowing  one  Wm.  Lawrence  to  be  a  soldier  in  the  service 
of  our  said  lord  the  king,  and  again  minding  and  intending 
to  injure  and  prejudice  the  said  service  of  our  said  lord  the 
king,  afterwards,  to  wit,  on,  &c.  at,  &c.  did  by  words  and 
promises  directly  and  indirectly  go  about  and  endeavour 
to  persuade,  prevail  on,  and  procure  the  said  W.  L«  so 
being  such  soldier  as  aforesaid;  to  desert  and  leave  the 
said  service  of  our  said  lord  the  king,  in  contempt,  &c.  to 
the  evil,  &c.  against  the  form,  &c.  and  against  the  peace^ 
&c. 

309.  For  digging  ap  and  carrying  away  a  dead  body  out  of  m 

church^yard  (d). 

On,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  the 


(5)  See  the  st.  48  G.  3.  c.  15. 
s«  118.  and  47  G.  3.  sL  I.e. 
32.  s.  1 14.  and  vide  supra.  677. 
(c)  Qiu  whether  necessary. 
'{d)  That  the  ofFence  is  in- 
dictable, as  a  misdemeanor  at 
common  Jaw,  s^e  R,  v.  Lynn^ 
2  T.  R.  733.  2  East.  P.  C.  652. 
1   Hale,  515.  2  Comm.  429. 


An  indictment  will  also  lie  for  a 
cpnspiracy  to  prevent  a  burial. 
See  2  T.  R.  734.  in  which  it 
may  be  alleged  that  the  parties 
did  conspire,  contrive,  &c.  to 
cause  and  procure  the  dead  bo* 
dy  of  one  M.  N.,  then  deceas- 
ed, to  be  taken  away  from  the 
workhouse  for  the  poor  of  the 
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church-yard  of  aud  belonging  to  the  parish  church  of  the 
same  parish  there  situate,  unlawfully,  voluntarily,  and  wil- 
fully, did  break  and  enter,  and  the  grave  there,  in  which  one 
A.B.  deceased  had  lately  before  then  been  interred  and  then 
was,  with  force  and  arms,  unlawfully,  voluntarily,  wil- 
fully, and  indecently  did  dig  open,  and  afterward^  to  wit, 
on  t^e  saiQie  day  and  year  afores^d,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  the  body 
of  her  th6  toid  A.  B.  out  of  tlie  grave  aforesaid,  unlawfully, 
vohintarily,  wilfully,  and  indecently  did  take  aod  cany 
away,  to  the  ffreat  indecency  of  christian  buriari,  to  the 
evil  example  of  all  others  ih  the  like  case  offending,  and 
against  the  peace  of  our  said  lord  the  king,  his  crown,  and 
dignity* 


dIO.  A^mM  a  -Mmgmea^  for  mrminrng  .pemms  io  light  Jtnr 
WorA9  at  his  iwelkng'^hoiim  ivm  oofny  than  into  a  fmblk  Mtnft 
^nd  tktte  disokA^^fi  ikmn  {§) . 

« 

That  on,  kc.  R*0.  late  of,  &c.  was  a  tithing  man  of  the 
said  borough  'and  town,  dnly  nomhiated,  appototed,  and 
sworn,  a^  that  l)he  said  R.  so  being  such  ti^in^«nian, 
but  disregarding  the  duty  of  his  said  office,  dtd  on  me  day 
and  y^ar  aforesaid,  at  tfhe  town  and  borough  aforesaid,  un* 
iMrfuUy  peitmt  and  suflBsT  bertain  peinons,  to  the  said  jw- 
nm  uilknDwn,  to  f^t  and  set  -oti  fire  xrertain  squibs  and 
fiiewcnfks  in  the  dwelling-house  of  him  the  said  R.  situate 
and  being  within  the  town  and  borough  aforesaid,  and 
within  the  jurisdiction  aforesaid,  and  did  also  then  and 
there  unlawfully  permit  and  suffer  the  said  persons  to 
carrjr  the  said  squibs  and  firevvorks,  so  being  lighted  and  set 
pn  firefrom  and  outof  the  said  dwelling-house,  into  acertain 


said  parish  of  •    Wherein 

the  said  M.  N.  had  been  kept 
and  maintained,  whilst  Imiig' 
as  a  poor  and  impotent  ^rson» 
unable  to  prorioe  for  himself) 
and  wherein  the  said  M.  N.  had 
died,  with  intent  that  the  said 
dead  body  should  be  dissect* 
ed,  &c.  and  to  hinder  and  pre- 
sent the  interment  and  banal 


pf  the  said  dead  body,  accord- 
ing to  the  rites  and  ceremonies 
of  the  established  church  of 
England*  See  the  fono  4 
Wentw.  219.  An  iafermatioa 
was  granted  against  a  rector 
for  reusing  to  bury  a  poor  pa» 
rishioner.  See  Wilm,  518, 
i  Chitty's  Grim.  p.  35. 
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conunon  and  public  street  at  the  (own  aod  borough  afore- 
said, and  withki  the  jurisdiction  aforesaid,  with  intent  that 
the  said  persons  might  then  and  there  unlawfully  and 
nnjustty.atid  against  the  form  of  the  statute  in  such  case 
made  and  provided,  cast,  throw,  and  discharge  the  said 
squibs  and  fireworks  in  the  said  common  and  public  street; 
atid  that  the  said  persons  did  then  and  there,  by  means  of 
the  said  permission  and  suiferance,  unlawfully  and  un*- 
justly,ana  against  the  form  of  the  statute  in  such  case  mad« 
and  provided,  cast,  throw,  and  discharge  the  said  squiba 
and  nrewoi^cs  in  the  common  and  public  street  aforesaid, 
to  the  great  terror  and  common  nuisance  of  all  the  li^ge 
subjects  of  our  said  lord  the  king,  residing,  inhabiting,  and 
being  in  or  near  to  the  said  town  and  borough,  to  the  evil» 
ftc.  and  against  the  peace,  &c. 

{Second  count.)  That  the  said  R.  so  being  such  tithiDg' 
man  as  aforesaid,  but  disregardixtg  the  duty  of  his  said 
office,  did,  on,  &c.  at,  &c.  and  within  the  jurisdiction 
aforesaid,  with  force  and  arms,  unlawfully  aid  and  assist 
certain  persons,  to  the  said  jurors  unknown,  to  cast,  throw, 
and  fire  divers  squibs  and  fireworks  in  a  certain  common 
and  public  street,  in  the  town  and  borough  aforesaid,  and 
withm  the  jurisdiction  aforesaid,  and  that  the  said  last- 
roenrtioned  persons  did  then  and  there,  by  means  of  the 
said  aid  and  assistance  of  him  the  said  K.  cast,  thr6w» 
and  fire  the  said  last-mentioned  squibs  and  fireworks  in 
the  said  last-mentioned  street,  to  the  great  terror  and  nui- 
sance of  the  inhabitants  of  the  said  town  and  borough,  to 
tlie  evil  example,  &c.  and  against  the  peace,  &c. 

{Third  count.)  That  the  said  R*  G.  on,  Sec  at.  Sec.  and 
within  the  jurisdiction  aforesaid, 'with  force  and  arms,  un- 
lawfully did  assist  in  the  casting,  throwing,  and  firing  di- 
vers squibs  and  fireworks  in  a  certain  common  and  public 
street  there  in  the  town  and  borough  aforesaid,  and  within 
tiie  jurisdiction  aforesaid,  to  the  great  terror  and  nuisance 
of  the  inhabitants  of  the  said  town  and  borough,  to  the 
aril,  &c.  against  the  form,  &c.  and  against  the  peace,  &c« 

31 1*  Indictment  ag€dnst  a  hoiiiff  for  exltortion  in  Uvying  tmder  a 

torit  o/'neri  facias. 

That  J.  L.  late  of,  &c.  yeoman,  on,  &c.  the  said  J.  L« 
beiiig^  then  ope  of  the  bailiffs  of  the  sheriff  of,  &c.  at,  Slc, 
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nnhwftilly,  uojustly,  and  extCHsiyely,  and  I^  colour  oThis 
said  office,  did  extort,  receive,  and  have,  of  and  from  ooe 
J.  C.  the  elder,  the  sum  of  31.  3s.  of  lawful  mcHiey,  &c  for 
the  fee  of  him  the  said  J.  L.  for  the  levying  the  sam  of 
361. 16s.  on  the  goods  and  chattels  of  the  said  J.  C  by 
virtue  of  a  certain  writ  of  our  said  lord  the  king,  called  a 
fieri  facias,  issued  out  of  the  court  of  our  said  lord  the 
king  of  the  bench,  upon  a  judgment  some  time  before  reco- 
vered in  the  said  court,  against  the  said  J.  C.  at  the  suit 
€(J.  P.  esq.,  in  an  action  of  debt,  whereas,  in  truth  and  m 
fact,  no  such  fee  as  31. 3s.  was  then  due  to  the  said  J.  L 
from  the  said  J.  C,  nor  ought  to  have  been  received  of  bim 
the  said  J.  C.  for  executing  the  said  writ^  called  a  fieri  fa* 
€ias,  on  the  goods  and  chattels  of  the  said  J.  C  in  manner 
and  form  aforesaid,  to  the  great  damage  of  the  said  J.  C, 
to  the  evil  example  of  all  others  in  the  like  case  affeodiogk 
and  against  the  peace^  &c.  (/) 


312.  For  obtaining  money  hffabely  pretending  that  a  ietterkd 

been  overcharged. 

That  C.  T.  of,  &c.  labourer,  being  an  ill-disposed  pe^ 
ibn,  and  contriving  and  intending  unlawfully  to  cheat  and 
defraud  one  M.  N.,  (he  the  said  M.  N.  being  the  depu^ 
postmaster  of  and  for  B.  aforesaid,)  of  bis  money,  forthe 
support  of  his  the  said  C.  T.*s  profligate  mode  ot'life,oo» 
hci,  at,  &c.,  with  force  and  arms,  unlawfully,  knowis^W^ 
designedly,  and  falsely  did  pretend  and  affirm,  to  one 
L  B.  S.  then  and  there  being  a  clerk  and  servant  to  the 
said  M.  N.,  then  and  there  being  such  deputy  postmaster 
as  aforesaid,  that  a  certain  letter,  then  and  there  produced 
and  shewn  to  the  said  I.  B.  S.  by  the  said  C.  T.  thereto- 
fore sent  by  the  post  to  one  W.  W.,  and  being  a  single 
letter,  had  been  improperly  charged  to  and  paid  by  the 
said  W.  W.  as  a  double  letter.  And  that  he  the  said  C.T. 
had  come  to  ask  and  receive  for  and  on  the  behalf  of  the 
said  W.  W.  one  half  of  the  rate  and  amount  of  tbc  post- 
age so  improperly  chained  to  and  paid  by  him  the  said 


(/)    See   1   Keb.  357.     2     to  the  allegations,  supra 
Lf  V.  268.   25  Ed.  3.  st.  2.  c.  9.      150,  &c, 
SWpriL  GIO  !fc  sequent,  and  us 


Ift 
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W.  W.  for  the  said  letter.  And  that  he  the  said  I.  B.  S. 
giyiDg  confidence  to  the  said  pretence  and  assertion  of  the 
said  C.  T.  and  believing  the  same  to  be  true,  did  then  and 
there  pay  and  deliver  to  the  said  C.  T.  a  certain  sum  of 
money,  to  wit,  the  sum  of  seven  p^nce  of  lawful  money 
of  G.  B.  of  the  money  of  the  said  M.  N.,  the  said  sum  of 
money  then  and  there  being  one  half  of  the  rate  and 
amount  of  the  postage  so  by  the  said  C.  T.  pretended  and 
asserted  to  have  been  improperly  charged  and  paid  for  the 
said  letfer,  and  the  said  C.  T.  did  then  and  there,  by  the 
said  false  pretences  (g),  unlawfully,  knowingly,  and  de- 
signedly, obtain  from  the  said  L  B.  S.  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  seven  pence  of  like  lawful  mo- 
xjey  of  the  money  of  the  said  M.  N.,  with  intent  then 
and  there  to  cheat  and  defraud  the  said  M.  N.  of  the 
same,  whereas,  in  truth  and  in  fact,  the  said  letter  had 
not  been  charged  or  paid  for  as  a  double  letter.  And 
whereas,  in  truth  and  in  fact,  the  said  C.  T.  was  not 
sent  by  nor  came  for  and  on  the  behalf  of  the  said 
W.  W.  to  ask  or  receive  any  money  for  or  on  account 
of  any  charge  or  overcharge  for  or  relating  to  the  post- 
age of  the  said  letter,  to  the  gr6at  damage  and  decep- 
tion of  the  said  M.  M.,  in  contempt,  &c.  to  the  evil 
example,  &c.  against  the  form,  &c.  and  against  the  peace, 
&c. 

Second,  third,  fourth,  fifth,  sixth,  and  seventh  counts 
for  different  sums  and  on  different  days. 

(Eighth  count.)  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  heretofore,  to  wtt, 
on,  &c.  at,  &c.  the  said  C.  T.  had  in  his  custody  and  pos- 
session a  certain  other  letter,  theretofore  sent  by  the  post 
for  and  delivered  to  the  said  W.  W.,  for  which  said  last- 
mentioned  letter,  as  being  a  single  letter,  the  sum  of  seven 
pence  of  lawful  money,  and  no  more  had  been  charged  to 
and  paid  by  the  said  W.  W.,  as  the  postage  thereof; 
and  that  upon  the  outside  of  the  said  last-mentioned  letter 
was  then  and  there  written  the  figure  7,  as  a  post  mark,  de- 
noting the  sum  of  seven  pence  of  lawful  money,  the  charge 
and  postage  of  such  letter.  And  the  jurors  aforesaid, 
tipon  their  oath  aforesaid,  do  further  present,  that  the  said 
C  T.  devising  and  intending  to  cheat  and  defraud  out  said 

(^f). These  wards  were  nut  in  the  original,  bul  seem  to  be 

accessary. 
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lord  the  king  of  his  monies^  afterwards,  to  wit,  oa,  &c« 
with  force  and  arms,  at,  &c.  unlawfully  and  fraudalently 
did  write^forge,  and  counterfeit,  and  caused  to  be  written, 
forged,  and  counterfeited,  on  the  outside  of  the  said  last- 
mentioned  letter,  the  mark  and  figures  following,  that  is  to 
say.  Is.  9d.  as  and  for  a  post  mark,  to  denote  and  repre- 
sent that  the  sum  of  Is.  9d.  was  and  had  been  charged  for 
the  said  last-mentioned  letter  as  the  posta^  thereof,  and 
did  then  and  there  unlawfully  and  fraudulently  make, 
forge,  and  counterfeit,  and  cause  to  be  made,  forged,  and 
counterfeited,  on  the  outside  of  the  said  last-mentiooed 
letter,  a  certain  note  and  memorandum  in  writing,  as  fol- 
lows, that  is  to  say,  "This  I  received  single,  chaiged 
double,  W.  W/*  And  which  said  false,  foigra,  and  coun- 
terfeited note  and  memorandum  was  then  and  there  meant 
and  intended  to  be,  and  to  be.esteemed  a  declaration  and 
allegation  by  and  on  the  part  of  him  the  said  W.  W.  that  be 
the  said  W.  W.  had  received  the  said  last-mentioned  letter 
a  single  lettjer,  and  that  the  same  had  been  charged  to  him 
with  the  rate  of  postage  of  a  double  letter.  And  the  ju- 
rors aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  C.  T.  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at,  fic.  did  unlawfully  and  fraudu- 
lently utter  and  publish  as  true  the  said  false,  forged,  and 
counterfeit  mark,  figures,  note,  and  memorandum  in  writ- 
ing, with  intent  and  in  order  to  obtain  and  receive  to  his 
the  said  C.  T.*s  own  use  the  sum  of  seven  pence,  as  and 
for  a  return  of  overcharge  of  postage  upon  the  said  last* 
mentioned  letter,  in  contempt;,  &c. 

313.  For  ohiaming  moticy  hv  fahdy  fretending  that  f&e  jmtoMr 
VMU  thi  perion  mentioned  tn  an  -order  for  mmuy  eemt  bg  the 
foet  [g). 

Town  of  Nottingham  and  county  of  the  same  town,  to  wit. 


(g)  Ston/,  the  defendant  in  the 
above  indictment,  wu  a  haw- 
ker,  and,  being  at  Nottingham, 
inquired  at  the  post-ofBoe  for 
letters  directed  to  him.  A  let- 
ter directed  to  John  iStorerwas 
by  mistake  of  the  name  deli- 
vered to  him.  This  letter 
fontained  an  order  from  the 


postBiasteT  at  another  pboe 
to  the  postmaster  of  Nottm^- 
ham  for  one  pound  to  Joha 
Storor.  The  defendant  look 
away  the  letter,  and  in  a  few 
minutes  returned  to  the  ofiBoe 
and  presented  the  order  for 
payment,  and  wrote  his  own 
name,  John  Story,  as  an  tc« 
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the  jurors  for  our  lord  the  king,  upon  their  oath  present, 
that  John  Story,  late  of  the  town  of  Nottiogbanl,  and 
county  of  the  same  town,  labourer,  being  an  evil  disposed 
person,  and  not  mtndtng  to  gain  his  lirelibood  by  truth, 
and  honest  labour,  on  tfeM  5th  day  of  August,  in  the  44th 
year  of  the  reign  of,  &c.,  &c.,  with  force  and  arms,  at  the 
parish  of  St  Mary,  in  the  town  o(  Nottingham,  falsely, 
fraudulently,  and  deceitfully,  did  produce  and  deliver  to 
Elizabeth,  the  wife  of  John  Rayner,  (he  the  said  John 
Rayner,  then  and  there  being  employed  in  the  business  of 
the  post  office,  as  deputy  post  master,  of  and  for  the  said 
town  of  Nottingham,)  a  certain  order  for  payment  of  money 
commonly  called  a  money  order,  to  wit  for  the  pay- 
ment of  the  sum  of  £1,  to  one  John  Storer,  and  did 
then  and  there  unlawfully,  knowinely,  and  designedly, 
falsely  pretend  to  the  said  Elizabeth  Rayner,  that  he  the 
said  John  Story  was  the  person  named  in  the  said  order. 
By  means  of  which  said  false  pretence,  he,  the  said  John 
Story,  did  then  and  there  unlawfully,  knowingly,  and  de- 
signedly, obtain  of  and  from  the  said  Elizabeth  Rayner, 
the  sum  of  one  pound,  of  lawful  money  of  Great  Britain, 
of  the  monies  of  the  said  John  Rayner,  with  intent  then 
and  there  to  cheat  and  defraud  the  said  John  Rayner  of 
the  sanrte,  whereas,  in  truth  and  in  fact,  he,  the  said  John 
Story,  was  not  the  person  named  in  the  said  order  nor  the 
person  entitled  to  receive  the  money  therein  mentioned,  to 
the  great  damage  of  the  said  John  Rayner,  to  the  evil  ex- 
ample, &c.,  against  the  form  of  the  statute,  &c.,  and 
against  the  peace,  &c. 

Second  count  same  as  the  first,  with  intent  to  defraud 
John  Storer. 


knowledgment  of  the  receipt  of  It  is  said  that  Rooke,  Law« 

the  money  which  was  paid  to  rence,  and  Chambre,  thought 

him,  without   discovermg    ins  the  defendant  guilty  of  larceny 

mistake,     but    said   fiothtng.  in  taking  the  order  from  the 

The    majority  of  the  judges  letter,  ami  converting  it  to  his 

thought  the  conviction    good,  own  use. 
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314.  Indictment  oaaiMi  afni9(merfofobiaimngmonefhj/fMf 
pretending  that  his  name  was  Reeve^  of  the  Alien  Office^  (M  Aat 
an  information  had  been  laid  there  against  Mn.  A.;  that  tki 
informer  was  entitled  to  £40,  and  that  du  must  pay  £10  to  ^ 

off* 

That  Joseph  Heath*  late  of  the  parish  of  St  James, 
Westminster,  in  the  county  of  M.  labourer,  being  au  ctjI 
disposed  person,  and  contriving  and  intending,  unlawfully, 
fraudulently,  and  deceitfully,  to  cheat  and  defraud  one 
Marie  Anne  Pemelle  of  her  n^onies,  for  the  support  of  bis 
profligate  way  of  life,  heretofore,  to  wit,  on,  &c.  at, 
&c.,  wickedly,  deceitfully,  unlawfully,  knowingly,  and 
designedly  did  falsely  pretend  and  affirm,  to  the  said 
M.  A.  P.  that  the  name  of  hini  the  said  J.  H.  was  Reeve, 
and  that  he  was  well  known.  That  a  woman  had  appeared 
before  him  at  the  Alipn  Office,  to  lay  an  information  against 
her,  the  said  M.  A.  P.,  and  that  the  said  woman  would  be 
entitled  to  .£40,  if  her  information  was  just  Tbat  be 
had  spoken  to  the  said  woman,  and  had  promised  her  jflO, 
which  the  said  M.  A.  P.  must  give  to  him  the  said  J.  H., 
for  the  said  woman ;  and  that  the  said  J.  H.,  by  means  of  the 
said  false  pretences,  did  then  and  there,  unlawfullv»  know* 
ingly,  and  designedly,  obtain  of  and  from  the  said  M.  A.  P. 
a  large  sum  of  money,  to  wit,  the  sum  of  j^4,  in  divers,  to 
wit,  four  bank-notes,  being  made  for  the  payment  of  the 
sum  of  j£l  of  lawful  money  each  and  respectively, 
and  being  each  and  respectively  of  the  value  of  £\, 
of  like  lawful  money,  with  intent,  then  and  there, 
to  cheat  and  defraud  the  said  M.  A.  P.  of  the  said 
bank-notes,  the  said  bank-notes,  and  of  each  of  them,  then 
and  there  being  in  force,  and  being  the  property  of  the 
said  M.  A,  P.,  and  the  said  sums  of  money  payable  and 
secured  by  the  said  bank-notes,  respectively,  then  and 
there  being  unsatisfied  to  the  said  M.  A.  P.  the  proprietor 
thereof;  whereas,  in  truth  and  in  fact  the  name  of  biOi 
the  said  J.  H.  was  not  Reeve ;  and  whereda,  in  truth  and 
hi  fact,  no  woman  had  appeared  at  the  Alien  Office  to  lay 
an  information  against  the  said  M.  A.  P.,  and  whereas,  in 
truth  and  in  fact,  the  whole  of  the  said  matter,  so  pre- 
tended and  affirmed  by  the  said  J.  H.,  was  false  and  was&- 
bricated  and  invented  by  the  said  J.  H.,  for  the  purpose  of 
cheating  and  defrauding  the  said  M.  A.  P.,  in  contempt,  &c^ 
to  the  evil,  &c.,  against  the  form,  &c.,  against  the  peace,  kc. 


Perjury.  "JS? 

{Second  count  stated  the  pretence  rather  differently, 
and  that  defendant  obtained  of,  &c.,  divers,  to  wit,  two 
other  bank-notes  each  of  the  said  last-mentioned  notes, 
being  made  for  the  payment  of  the  sum  of  £1  of  lawful, 
&c.,  and  being  respectively  of  the  value  of  £1  of  like,  &c., 
with  intent,  &c. 

Third  count  same  as  first,  the  pretence  stated  diffe- 
rently. 

Fourth  count  varying  from  third  as  second  from  first* 


315«  Indictment  for  perjury  t  assigned  on  an  affidavit  made  he/ore 

a  judge  to  support  coHs. 

That  heretofore,  to  wit,  on  the  2lst  day  of  December, 
in  the  46th  year  of  the  reign  of  our  said  lord  the  king,  a 
certain  action  of  trespass  and  ejectment  was  depending  in 
the  court  of  our  said  lord  the  king,  before' the  king  him- 
self (the  said  court  then  and  still  being  holden  at  W.  in 
the  county  of  M.)  wherein  one  John  Doe,  as  the  lessee  of 
one  George  Ryder,  was  the  plaintiff,  and  one  Joseph  Ryder; 
one  Benjamin  Ryder,  and  one  other  Joseph  Ryder,  were 
the  defendants,  in  which  said  action  an  issue  had  thereto- 
fore been  duly  joined  between  the  parties ;  and  the  said 
issue  so.  joined  had  theretofore,  to  wit,  on,  &c,  at  the  Cas* 
tle  of  York,  in  the  county  of  York,  been  duly  tried  by  the 
jurors  of  a  certain  jury,  of  the  said  county  of  York.  And 
the  jurors  of  the  said  jury  of  the  said  county  of  York 
had,  at  and  upon  the  trial  of  the  said  issue,  said,  upon 
their  oath,  that  the  said  J«  R.,  B.  R.,  and  J.  R.  were  guilty 
of  the  said  trespass  and  ejectment,  and  had  assessed  the 
damages  of  the  said  John,  by  reason  of  the  said  trespass 
and  ejectment,  besides  his  costs  and  charges  by  him  ia 
and  about  his  suit  in  that  behalf  laid  out,  to  one  shilling, 
and  for  those  costs  and  charges  to  forty  shillings.  And  the 
jurors  aforesaid,  now  here  sworn  and  charged  upon  their 
oaths  aforesaid,  do  further  say,  that  the  name  John  Doe, 
so  used  in  the  said  action,  was  merely  fictitious,  and  was 
not  the  name  of  any  real  existing  person,  to  wit,  at,  &c. 
And  the  jurors  aforesaid  now  here  sworn  and  charged, 
upon  their  oath  aforesaid,  do  further  present,  that  George 
Dimsdale,  late  of——,  well  knowing  the  premises,  but 
contriving  and  wickedly  and  maliciously  intending  to  ag- 
grieve and  injure  the  said  J.  R.,  B.  R.,  and  J.  R,,  and  un- 
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lawfully  to  cause  them  to  pay  and  to  be  compelled  to 
pay  divers  lai^ge  sums  of  tnoney,  and  to  cause  and  procure 
a  large  and  unreasonable  sum  of  money,  to  be  in  amd  bj 
the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  adjudged  in  the  said  action  to  the  said  John  Doe, 
for  the  increase  of  his  costs  and  charges  by  him  about  his 
said  suit  in  that  behalf  expended,  heretofore,  that  is  to 
say,  on,  &c.,  to  wit,  at,  &c.,  did  come  in  his,  the  nid 
G.  D.*s  proper  person,  before  Sir  S.  Lawrence,  KdL,  then 
being  one  of  the  justices  of  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  and  did  then  and  there  pro- 
duce to  and  before  the  said  Sir  S.  Lawrence,  so  being 
such  justice  as  aforesaid,  and  then  and  there  having  lawful 
and  competent  authority  to  receive  the  affidavit  of  bim, 
the  said  G.  D*,  in  that  behalf,  a  certain  paper  writiig,  » 
and  for  and  fai  order  that  the  same  might  become  and  be, 
and  be  taken  and  received  to  be,  u  afiBdavit  of  him  tbe 
said  G.  D.,  in  the  said  action,  which  said  paper  writn;  ii 
as  follows,  to  wit. 

In  the  king's  bench,  between(i)  C&eovge  Ryder  (nMuing 
the  said  George  Ryder)  plaintiff,  sntid  J.  K.,  B.  K.,  aad  J.  Rn 
defendants,  (meaningtbesaid  J.  R«,&c.  meaning  thereby  tbe 

said  action  so  brought,  prosecuted,  and  carried  oo,  by  die 
said  O.  R.,  in  the  name  of  John  Doe  as  the  lessee  of  bim 
tbe  said  G.  R.)  And  the  said  G.  D.  was  then  and  there  b^ 
fore  the  said  Sir  S.  L.  duly  sworn,  and  did  take  hiscorponi 
oath  upon  the  holy  gospels  of  God  coooemt^g  tbe  truth 
of  the  contents  of  the  said  paper  writing,  the  said  Sir  S.  L. 
having  then  and  there  competent  power  and  autho- 
rity to  administer  an  oath  to  him  the  said  G«  D.  intbii 
behalf.  And  the  jurors  now  here  sworn  and  ebaiged, 
upon  their  oath  aforesaid,  do  further  present,  that  tbe 
■aid  G*  D.  being  so  sworn  as  aforesaid,  and  not  ba?iagtbe 
fear  of  Grod  before  his  eyes,  b<jt  being  moved  and  seduced 
by  the  instigation  of  the  devil,  and  meaning  and  inteadini 
unjustly  to  aggrieve  the  said  J.  R.,  B.  R,,  and  J.  It,  u 
aforesaid,  before  the  said  Sir  S.  L.  (the  said  Sir  S.  L«  ^ 
and  there  having,  &c.)  in  and  by  the  said  paper  writioK* 
fiilsely,  rnaliciously,  knowingly,  wickedly,  wilfallyt  ^ 
corruptly  did  depose,  swear,  and  make  affidavit  io  irritiog, 

(A)   This  afiidaTit  was  not  couid  not  be  supported.    See 

properly  entitled  in  the  cause,  Bcvom  v.  BMoa,  3  T.  R«  ^\* 

and  a  oounsel  of  the  greatest  but  see  JR.  v.Aoper,  ISlarbe's 

eminence  was  of  opinion  that,  C«  532. 
on  that  account,  the  indictment 


Perjury^  iS9 

(Amongst  other  tbings)  in  substance  and  tQ  the  effect  foU 
lowing  (that  is  to  say)  I.  H.,  I.  W.,  and  L.  M.,  were  all 
of  them  severally  subpcenaed  on  the  part  of  the  plaintifT 
(meaning  the  plaintiff  in  the  said  action) ;  and  that  the 
said  I.  W.,  and  L.  M.  were  each  of  them  paid  5s.  with 
their  subpoenas,  and  that  the  said  I.W.  and  L.  M.  were 
respectively  absent  from  their  places  of  abode  in  going 
to  and  returning  from  the  said  assizes,  (meaning  the  assizes 
holden  at  the  castle  of  York,  in  and  for  the  connty  of 
York)  at  which  the  said  issue  had  been  so  tried  as  afore- 
said 14  days ;  and  that  he  the  said  G.  D.  paid  to  the  said 
I.  W.  for  his  loss  of  time,  trouble,  and  attendance,  the  sum 
of  31.  10s.,  and  that  he  paid  to  the  said  J^.  M.  for  his  loss 
of  time,  trouble,  and  attendance,  the  sum  of  31.  10&, 
which  said  affidavit,  he  the  said  6.  D.  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  exhibited  to  the  said  court  of  our  said 
lord  the  king,  as  and  for  an  affidavit  in  the  said  action, 
and  that  the  said  G.  D.  then  and  there  by  and  by  means 
of  the  said  affidavit,  did  then  and  there  unlavfrfully  and 
wrongfully  cause  and  i^rocure  divers  large  sums  of  money, 
to  be  in  and  by  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  adjudged  to  the  said  John  Doe,  in 
the  said  action,  for  the  increase  of  his  costs  and  charges, 
by  bim  about  his  said  suit  in  that  behalf  expended ; 
whereas  in  truth  and  in  fact,  the  said  I.  W.,  and  L.  M., 
were  not  nor  was  either  of  them  paid  with  their  subpoBuas 
5s ;  and  the  said  G.  D.  at  the  time  when  he  took  his  said 
oath  aforesaid,  well  knew  the  same,  to  wit,  atL.  aforesaid, 
in  the  parish  and  ward  aforesaid.   And  whereas  in  truth, 
and  in  fact,  the  said  I.  W.,  and  L.  M.,  were  not  respec- 
tively absent  froni  their  places  of  abode,  nor  was  either  of 
them  absent  from  his  place  of  abode  in  going  to,  and  re« 
turning  from  the  said  assizes,  fourteen  days,  and  whereas 
in  trnUi  and  in  fact,  the  said  L.  M.  was  absent  from  his 
place  of  abode,  in  going  to  and  returning  from  the  said 
assizes  a  much  less  space  of  time  than  fourteen  days,  to 
wit,  eight  days  only,  and  no  more,  and  the  said  G.  D. 
at  the  said  time  when  he  so  took  his  said  oath  aforesaid, 
well  knew  the  same,  to  wit,  at,  &c.,  and  whereas  in  truth 
and  in  fact,  the  said  G.  D.  did  not  pay  to  the  said  I.  W. 
for  bis  loss  of  time,  trouble,  and  attendance,  the  sum  of 
3\.  108. ;    and  whereas  in  truth  and    in  fact,    the   said 
I.  W.  was  not  paid  for  his  loss  of  time,  trouble,  and  at* 
tendance  the  sum  of  31.  IDs.,  and  whereas  in  truth  and 
in  fact,  tl>e  said  G.  I>«  did  not  pay  to  the  said  L.  M.  tor 
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bis  kMB  of  time,  trouble,  and  attendance,  the  sua>  of  31.  lOt, 
and  whereas  in  truth  and  in  feet  the  said  L.  M.,  was  not  paj 
for  his  loss  of  time,  trouble,  and  attendance  the  snm  or 
31. 10s.,  but  much  less,  to  wit,  thesum  of  11.8s.,  and  whaoj 
in  truth  and  in  feet,  the  said  I.  W.,  was  not  paid  any  som 
of  monw  whatever  for  his  loss  of  time,  trouble,  and  it- 
tendance  ;  and  whereas  in  truth  and  in  fact  the  said  som 
of  3L  lOs.  was  not  paid  for  the  loss  of  time,  trouble,  anfl 
attendance  of  the  said  L.  M.  but  a  much  less  sum,  to  wit, 
the  sum  of  IL  8s.,  and  whereas  in  truth  and  m  feet  no  sum 
of  money  was  or  had  been  paid  for  the  loss  of  time.  tiouWe, 
and  attendance  of  the  said  I.  W.,  and  so  the  jurors  tim- 
said,  now  here  sworn  and  charged  upon  their  oath  i*ce- 
said,  do  say  that  the  said  G.  D.,  on,  &c,  at,  &c  More 
the  said  Sir  S.  L.  then  and  there,  &c.,  by  his  own  set  ud 
consent,  and  of  his  own  most  wicked  and  «>»™P*^ 
and  disposition,  in  mannt  land  form  aforesaid,  did  know- 
ingly, feUely,wickedly,roaIiciou8ly.wilfully,  and  cwnipuy, 

commit  wilful  and  corrupt  perjury,  to  the  evil  and  pent- 
cious  example  of  all  others  in  the  like  case  offendmg, » 
the  great  damage  of  the  said  I.  R.,  B.  R.,  and  J.  R.. «« 
against  the  peace,  &c. 

316.  Inf<miuau»f<n-f(didytw»armgA(aav<m*gladjft>asofif< 
tkerdnf  <^tammg  a  marriage  itcence  with  tntoit  to  •anj*' 
ajonut  her  guardianU  eonsaU,  and  also  marrymg  her.  W 

•  London  to  wit  Be  it  remembered,  that  Sir  John  >ft- 
ford,  Knt,  attorney  general  of  our  present  ««3 
lord,  who,  &c..  that  at  the  time  of  committiM,  tte  sew* 
offences  hereinafter  mentioned,  one  ManaAVithen  w^ 
maiden  and  unmarried,  and  was  under  the  age  of  two^ 
one  years,  viz.  of  the  age  of  fourteen  yeara  or  tn««^ 
and  was  entitled  unto  a  very  considerable  personal  «»« 
of  the  value  of  lOOOL  and  upwards,  and  had  no  b^ 
living,  and  was  under  the  care,  custody,  and  g«"«*?^ 
of  Susannah  Withere,  of,  &c.,  her  mother;  «n<*.^""*^ 
Thomson  late  of  London,  baker,  being  an  "W^P^ 
person,  and  a  person  of  low  condition  and  circumsun^ 
of  life,  and  having  litUe  or  no  substance  or  istat^w™ 
knowing  all  the  premises  aforesaid,  but  contnving  wi 
.tending  to  entice,  inveigle,  take,  and  cany  away  tw  sw 

(i)  See  5  St.  Tr.  463.  Str.  U*.  R.  v.  Ferrfrt.  3  Camp.  *^- 


M.  W.  from  the  care,  cuBtody,  and  guardianship  of  ttie 
isaid  S.  W.  her  nother  and  gaardiau  aa  aforesaid,  and  to 
possess  himself  of  the  person,  fortune,  and  estate  of  the 
said  M.  W.,  and  to  cause  and  procure  a  marriage  to  be  in 
fact  had  and  solemnized  between  himself  the  said  J.  T.  and 
the  said  M.  W.  in  a  secret  and  clandestine  manner^  with- 
t)ut  publication  or  proclamation  of  banns  of  marriage  in 
thf^  belialf,  and  witnout  the  consent  and  against  the  wHi 
ofthe^idS.  W.  her  mother  and  guardian  as.  afoiresaid, 
-and  to  deceive,  defraud,  and  impose  upon*  (John,  by  Divine 
Providence,  lord  archbishop  of  Onterbury,  Sir  William 
Scott,  Knt,  doctor  of  laws,  master  or  commissary  of  the  fa- 
culties, and   F.  L.  a  surrogate  duly  appointed  to  receive 
and  take  the  allegations  and  affidavits  of  persons  desirous  of 
obtainitiglicenses  for  the  solemnization  of  matrimony,  from 
the  said  archbishop  of  Canterbury,  under  the  seal  of  the  of- 
fice of  faculties  of  the  said  archbishop,  did  on,  &a  at,  &r. 
come  in  his  own  proper  person,  before  the  said  F.  L.  as  such 
surrogate  as  aforesaid,    and  did  then  and  iliere  falsely, 
knowmgly,  and  deceitfully  make  a  certain  allegation  and 
aAidavit  to  and  before  tlie  said  F.  L.  purporting  and  con- 
taining amongst  other  things,  that  he  the  saraJ.  1\  in- 
tended to  marry  with    M.  W.,  a  spinster,  aged  abov« 
twenty-one  years,  and  that  he  knew  of  no  lawful  impedi- 
ment by  reason  of  any  pre-contract,  consanguinity,  af- 
finity, or  any  other  lawful  means  whatsoever,  to  hinder 
the   said    intended   marriage,  and   of  the  truth  of  the 
premises,    the   said   T.  then  and    there  took    his  cor- 
poral   oath,   and  was  sworn   upon   the  holy  gospel  of 
God,  before  the  said  F.  L.  as  such  surrogate  as  aforesaid. 
And  the  said  J.  T.  then  and  there  pray^  a  license  to  so- 
lemnize such  marriage  in  the  parish  church  of  St  Pancras 
aforesaid,  and  then  and  there,  in  order  to  obtain  such  li- 
cense, did  deceitfully,  advisedly,  and  unlawfully  exhibit* 
and  cause  to  be  exhibited  and  to  be  filed,  his  said  allega- 
tion and  affidavit  in  writing  in  the  said  office  of  faculties 
of  the  said  archbishop,  by  colour  and  pretext  of  which 
said  &lse  affidavit  and  allegation  by  him  the  said  J.  T.,  in 
form  aforesaid,  made  and  exhibited,  and  caused  to  be  exhi- 
bited and  filed,  he  the  said  J.  T.  afterwards,  that  is  to  say, 
on,  &c.  at,  &c.  did  fraudulently,  unlawfully,  and  deceit** 
fully  obtain  a  certain  license  and  facultv  from  and  in  the 
name  of  the  aforesaid  archbishop,  under  the  seal  of  hi« 
office  of  faculties  aforesaid,  bearing  date  the,  &c.  for  the 

c  c  f 
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'solemnization  of  tnatrtmony  in  the  parish  church  of  St 
Panctas,  in  the  county  of  M.,  between  the  said  J.  T.  and 
M.  W.,  without  the  publication  or  proclamation  of  the 
1)ann8  of  matrimony,  which  said  license  was  then  and  there 
granted  and  issued  upon  ihith  and  credence  given  to  the 
said  false  affidavit  and  alle^tions  of  the  said  J.  T.*  And 
the  said  attorney-general  of  our  said  lord  the  king,  giveth 
the  court  here  to  understand  and  be  informed,  that  the 
.  said  J.  T.,  in  further  prosecution  of  his  wicked  desires  and 
intentions  aforesaid,  and  to  complete  and  bring  the  same 
into  effect,  afterwards,  that  is  to  say,  on,  &c.  at,  &c.  for 
the  sake  of  lucre  and  of  the  said  estate  and  fortune  of  the 
said  M.  W.,  against  the  will  and  without  the  consent  of  the 
said  S.  W.,  then  and  there  being  the  mother  and  miardisD 
of  the  said  M .  W.  as  aforesaid,  did  wilfully,  advisedly, 
and  deceitfully  inveigle,  entice,  allure,  and  persuade  her 
the  said  M.  W.  to  contract  matrimony  with  the  said  L  T^ 
and  thereupon  did  then  and  there  wickedly,  unlawfully,  and 
by  sleight,  did  inveigle,  entice,  take,  and  cany  away  the 
said  M.  W.  itom  and  out  of  the  custody  of  her  said  mo- 
ther and  guardian,  with  intent  to  marry  her  the  said  M. 
W.,  and  afterwards,  that  is  to  say,  on  the  day  and  year 
last- mentioned,  the  said  L  T.  did  advisedly,  wilfully,  and 
deceitfully  cause  and  procure  a  marriage  in  fact  to  be  had 
and  solemnized  between  himself  and  the  said  M.  W.,  in 
the  parish  church  of  St  Pancras,  in  the  county  of  M.,  to 
wit,  atL.,  &c.  by  colQurof  the  said  license  and  faculty 
last-mentioned,  without  any  lawful  or  sufficient  publica- 
tion or  proclamation  of  the  banns  of  matrimony  between 
the  said  J.  T.  and  M.  W.,  against  the  will  and  withoat  the 
consent  of  the  said  S.  W.,  the  mother  and  guardian  as 
aforesaid ;  and  the  said  J.  T.  other  wrongs  to  the  said  BL 
W.  then  and  there  unlawfully,  wickedly,  and  malicioody 
did,  in  contempt  of  our  said  lord  the  now  king  and  his 
laws,  to  the  great  disgrace  and  disparagement  of  her  the 
said  M.  W.,  to  the  great  grief  and  disconsolation  of  the 
friends  and  relations  of  the  said  M.  W.,  to  the  great  fraud 
.and  deceit  of  the  said  archbishop  and  of  the  said  mas- 
ter and  commissaiy  of  the  faculties  and  the  surrogate 
aforesaid,  to  the  evif  example,  &c.  and  against,  Ac 

Second  count,  same  as  first,  except,  instead  of  those 
lines  between  the  asterisks  insert  the  following  i)  The 
said  archbishop  and'  the  said  master  and  commissary  of 
the  faculties  did,  in  order  to  obtain  a  license  for  the  sotem- 
nization  of  matrimony  between  himself  the  said  J.  T.  and 


ft 
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the  said  last-mentiooed  M.  W.  without  the  publication  or 
proclamation  of  the  banns  of  matrimony  in  that  behalf, 
on,  &c.  at,  &c.  knowingly,  deceitfully,  and  unlawfully  ex- 
hibit and  cause  to  be  exhibited,  to  the  master  or  commis- 
sary of  the  faculties  in  the  said  office  of  faculties,  a  certain 
allegation  in  writing,  in  form  of  an  affidavit,  purporting 
and  containing  therein,  among  other  things,  that  he  the  said 
J.  T.  intended  to  marry  with  the  said  last-mentioned  M. 
W.  a  spinster,  aged  above  91  years,  and  that  he  knew  of 
no  lawful  impediment  by  reason  of  any  precontract  con* 
sanguinity,  affinity,  or  any  other  lawful  means  whatever,  to 
binder  the  said  mtended  marriage.  And  the  said  J.  T. 
then  and  there  prayed  a  license  to  solemnize  such  marriage 
in  the  parish  church  of  St.  Pancras  aforesaid,  by  colour 
and  pretext  of  which  said  last-mentioned  false  allegation 
in  writing,  by  him  the  said  J.  T.  in  form  .aforesaid  made 
and  exhibited,  he  the  said  J.  T.  afterwards,  viz.  on,  &C 
at,  &c.  did  fraudulently  and  unlawfully  obtain  and  pro- 
cure a  certain  license  and  faculty  from  and  in  the  name  of 
the  aforesaid  archbishop,  under  the  seal  of  bis  office  of 
faculties  aforesaid, for  the  solemnization  of  matrimony  in, 
the  parish  church  of  ,  in,  &c.  between-  the  said. 

J.  T.  and  the  said  last-mentioned  M.W.  without  the  pub- 
lication or  proclamation  of  the  banns  of  matrimony,  wnich 
said  last-mentioned  license  was  then  and  there  issued  and 
granted  upon  faith  and  credence  given  to  the  said  last- 
mentioned  false  allegation  of  the  said  J.  T.  And  the  said 
A.  6«  (same  as  the  first  to  the  end)^ 

317.  InduAmmt  for  perjury ^  eommitted   before  an  arbitrator 
under  a  reference  by  rule  of  court. 

London,  to  wit  The  jurors  for  our  lord, the  king  upon . 
their  oath  present,  that  heretofore,  that  is  to  say,  at  the 
sittings  at  Nisi  Prius,  held  at  Westminster  Hall,  in  the 
great  hall  of  pleas  there,  in  and  for  the  county  of  Middle- 
sex, on  Friday  (/()  the  4th  day  of  July,  in  the  46th,  &c 
before  the  Right  Honourable  Edw.  Lord  EUenborough, 
Chief  Justice  of  our  lord  the  king,  assigned  to  hold  pleaa 
before  the  king  himself,  a  certain  issue  before  then  duly 

(&)  This  may  be  either  the  be  tried.  See  Purcett  v.  Afoc* 
first  day  of  the  sittings  or  the  namarat  9  East,  157,  iL  v« 
day  when  the  cause  came  on  to     Hucks,  2  Starkie,  C.  521. 
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joined  in  tlie  court  of  our 'said  lord  the  king,  before  tbr 
king  hiniseir,  (the  said  court  at  the  time  of  joining  the  nkl 
issue  being  held  at  Westminster,  in  the  said  county  oTM) 
in  a  certain  actioa  then  depending  id  the  said  coai% 
wherein  one   M.  H.  esq.  was  plaintifiT,    and   on  E  G« 
esq.    was  defendant,    came  on,    and  was    about  to  be 
tried  by  a  certain  jury  of  the  country,  and  thereopoo  it 
the  said  sitting  it  was  by  a  certain  order  then  and  tbeie 
made  and  ordered,  by  the  court  by  and  with  the  conseot 
of  the  jplaintiff  and  defendant,  their  counsel  and  attoroies 
(among  other  things)  that  the  last  juryman  sworn  and  im- 
pannelted  should  be  withdrawn  oot  of  the  pannel,  ami 
that  the  proceedings  in  the  said  actibo,  and  also  in  an.ac* 
tion  brought  by  the  defendant  in  that  action  ^inst  the 
plaintiff  in  that  action,  in  the  city  of  B.  should  be  discon- 
tinued without  costs  oa  either  side.    And  it  was  also  or- 
dered, by  and  with  such  consent  as  aforesaid,  that  all  other 
matters  m  difference  between  the  parties  should  be  refer- 
red to  the  award,  order,  arbitrament,  final  end,  and  de- 
termination of  such  person  as  Mr.  Serjeant  P.  and  Mr. 
C.  T.   should,  by  wnting  under  their  respectiTc  hands, 
at  the  foot  of  the  said  order,    nominate  and  appoint, 
so  as  he  should  make  and  publish  his  award"  in  wntmgof 
and  concerning  the  premises  in  question  so  as  afor^aid 
referred,  on  or  before  the  second  day  of  E.  T.  then  next  en- 
suing, and  that  th^  plaintiff  and  defendant  in  the  said  actioo 
should  be  examined  upon  oath  to  t>e  sworn  before  die 
said  lord.C.  J.  or  some  other  justice  of  the  same  court  of  oar 
said  lord  the  king,  before  the  king  himself,  if  thought  llece^ 
saiy  by  the  said  arbitrator,  and  thai  the  said  court  of  onr 
said  lord  the  king,  before  the  king  hioMdf,  might  be 
prayed  that  the  said  order  might  be  made  a  rule  of  the 
same  court,  and  the  jurors,  &c.  that  the  said  Mi;  Se^. 
P.  and  Mr.  C.  T.  in  the  said  order  mentioned,  did,  »' 
tenvards,  to  wit,  on  the  8th  day  of  November,  in  tbe4fth 
year  aforesaid,  to  wit,  at  London,  in  the  parish  of  St.  Don- 
stan-in-the-West,  in  the  ward  of  Farrii^on-withoat,  ^ 
writing  under  their  respective  handa  at  the  foot  of  the  said 
order,  nominate  S.  C.  C.  esq.  to  be  the  arbitrator  betwea 
the  said  paries,  who  thereupon  did  then  and  there  accq'^ 
and  take  upon  himself  the  burthen  of  the  said  arbitrate 
and  that  afterwards,  to  wit,  on  W^nesday  next,  ww^ 
16  days  from  Easter  day,  in  the  47th  year  of  the  ^cigo^ 
our  said  lord  the  king,  it  was  by  a  certain  rule  or  ordtf 
then  made  in  the  said  action  by  th«  court  of  oar  said  m^ 
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the  king,  before  the  king  himself,  the  said  court  then  be« 
ing  held  at  Westminster  aforesaid,  ordered,  that  the  said 
oraer  so  made  at  the  said  sitting  at  Nisi  Prius  should  be 
entered  and  made  a  rule  of  the  said  last-mentioned  court. 
And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  fur- 
ther present,  that  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  it  was,  by  a  certain  other  rule  or  order  then 
made  in  the  said  action  by  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself  (the  said  court  then  being 
held  at  W.  in  the  said  county  of  M.)  ordered  that  the 
time  limited  for  the  said  arbitrator  making  his  award 
should  be  enlarged  until  the  50th  day  of  April  then  ^ 
instant,  and  that  the  said  arbitrator  should  be  at  liberty, 
by  writing  under  his  hand,  to  direct  a  rule  to  be  applied 
for,  from  time  to  time,  for  such  further  time  as  he  mighf 
think  fit  And  that  the  said  S.  C.  C.  afterwards,  to  wit, 
on  ,  A.  D.        ■     ,  at*  ,  did,  by  writing  un- 

der his  hand,  direct  that  application  should  be  forthwith 
made  to  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  for  enlarging  the  time  for  making  his 
award  in  the  said  matter  to  the  second  day  in  the  then 
next  Michaelmas  term;  and  that  thereupon,  afterwards, 
in  pursuance  of  the  said  direction  of  the  said  S.  C.  C,  to 
wit,  on  Wednesday  next,  after  ope  month  from  Easter 
day,  in  the  47th  year  of  the  reign  of  our  said  lord  the  king, 
it  was,  by  a  certain  other  rule  or  order  then  made  in  the 
fiaid  action  by  the  court  last  aforesaid  (the  said  court  theq 
being  held  at  W.  in  the  county  of  M.)  ordered  that  the 
time  limited  for  the  said  arbitrator  making  his  said  award 
should  be  further  enlarged  until  the  second  day  of  the  then 
next  M.  T.  And  that  afterwards,  to  wit,  on  Friday  next 
after  the  Morrow  of  All  Souls,  in  the  48th  year  of  the 
reign  of  our  said  lord  the  kin^,  it  was,  by  a  certain  other 
rule  or  order  then  made  in  the  said  action  by  the  court 
last  aforesaid,  (the  said  court  then  being  held  at  W.  in  the 
county  of  M.)  by  the  consent  of  Mr.  K.  of  counsel  for 
the  defendant,  and  Mr.  B.  of  counsel  for  the  plain- 
tiff, ordered,  that  the  time  limited  for  the  said  arbitrator 
making  his  said  award,  be  further  enlarged  until  the  9nd 
day  of  the  then  next  E.  T.,  to  wit,  at  — — — .  And  the 
jurors,  &c.  that  the  said  S.  C.  C,  the  said  arbitrator,  after 
the  taking  upon  him  the  burthen  of  the  said  arbitration, 
to  wit,  on  — — ,  in  ,  at  — — ,  did  thiqk  it  necessary 
that  the  said  E.  6.  should  be  examined  upqn  oath,  in  an- 
swer to  certain  interrogatories  tl|en  and  th^re  submitted  to 
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him  the  «aid  S.  C.  C,  Tor  the  examination  of  the  mA  E. 
G.,  touching  and  relating  to  the  matters  in  differaace  be- 
tween the  said  M.  W.  and  the  said  E.  G.,  so  referred  to 
him  the  said  S.  C.  C.  as  aforesaid;  which  said  interro- 
gatories then  and  th**re  contained. -among  other  things, 
certain  questions  and  matters  of  and  concerning  certain 
lands  aAd  tenemente,  called  the  East  Mark  Estate, 
and  a  certain  lease  theretofore  granted  to  one  G.  W. 
Hall,  and  which  said  questions  and  matters  were  then 
and  there  material  to  the  matters  in  diderexice  between 
the  said  M.  W.  and  the  said  E.  G.,  so  referred  to  him 
the  said  S.  C.  C.  as  aforesaid,  in  substance  and  U>  the  eflfecl 
following:  that  is  to  say,  "  did  you"  (sialin^  the  Uierro^a. 
tories.)  And  the  jurors,  &a,  that  the  said  E.  G-  haTiog 
seen  the  interroMtories,  afterwards,  to  wit,  on  the  8th  day 
of  March,  in  the  48th  year,  &c.  at  London  aforesaid,  to 
wit,  at  ,  came  in  his  own  proper  person  before  the 
said  Right  Honourable  Edw.  Lord  Ellenborough,  Chief 
Justice  of  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  in  order  to  answer  upon  oath  to  the  said  in- 
terrogatories, and  then  and  there,  before  the  said  C  J., 
exhibited  and  produced  a  certain  answer  or  examinatioQ 
in  writing  of  him  the  said  £•  G.  to  the  said  interrogatories, 
with  intent  that  the  same  answer  and  examination  in  writ« 
ing  might  be  afterwards  exhibited  to  the  said  &  C.  C  as 
such  arbitrator  as  aforesaid/  And  that  the  said  E.  G.  did 
then  and  there,  with  such  intent  as  aforesaid,  before  the  said 
C.  J.,  take  his  corporal  oath,  and  was  then  and  there  duly 
sworn  to  the  truth  of  the  said  answer  or  examinatioci  in 
writing  of  him  the  said  E.  G.  to  the  said  innterrogatories^ 
he  the  said  C.  J.  then  and  there  having  sufficient  and  oom- 
petent  power  and  authority  to  administer  an  oath  to  the  said 
£.  G.  in  that  behalf.  And  the  jurors,  &c.  that  the  said  E. 
G.,  being  so  sworn  as  aforesaid,  not  having  the  fear  of  God 
before  his  eyes,  but  beins  moved  and  sedCiced  by  the  insti- 
gation of  the  devil,  and  devising,  and  wickedly  and  malict* 
ously  intending  to  ii\jure  the  said  M*  W.,  and  to  impede 
and  pervert  the  course  of  justice,  and  to  procure  the  said 
S.  C.  C,  so  being  such  arbitrator  as  aforesaid,  to  make  his 
award  touching  the  matters  so  to  him  the  said  S.  C.  C 
referred  as  aforesaid,  favourable  to  him  the  said  E.  6., 
did  then  and  there,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  L.  aforesaid,  at,  &c.,  in  and  by  his  said 
answer  and  examination  in  writing  upon  his  oath  afi>re<r 
said,  before  the  said  C.  J.,  falsely,  wickedly,  wilfullT,  and 
corruptly  and  by  his  own  proper  act  and  coDsent,  depose 
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and  9wear,  amongst  other  things,  in  substance  and  to  the 
effect  following:  that  is  to  say,  (set  out  the  answers^  and 
nef(atifie  them  oy  the  assignments  of  perjury,  and  conclude,) 
And  so  the  jurors  aforesaid.  Upon  their  oath  aforesaid,  do 
Bay,  that  the  said  E.  G.,  in  and  by  his  said  answer  and  exar 
mination  in  writing  upon  his  oath  aforesaid,  on  th?  Stii 
day  of  March,  in  the  48th  year  of  the  reign  aforesaid,  at 

li.  aforesaid,  in  the  parish  of ,  did,  in  manner  and 

form  aforesaid,  commit  wilful  and  corrupt  perjury,  to  the 
great  displeasure,  &c. 

318.  For  PERJURY  in  swearing  before  a  surrogate  that  one  J.  L, 
had  died  intestate  in  order  to  obtain  letters  of  administration*, 

« 

London  to  wit.  The  jurors  for  our  lord  the  king,  upon 
their  oath,  present,  that  A.  L.  late  of,  &c.  spinster,  being 
an  evil-disposed  person,  and  wickedly  devising  and  intend- 
ing to  deceive  and  impose  upon  the  Right  Honourable  Sir 
W.  Wynne,  knt,  doctor  of  laws,  master,  keeper,  or  com- 
missary of  the  Prerogative  Court  of  Canterbury,  lawfully 
constituted,  and  also  to  defraud  one  M.  B,,  and  unlawfully 
to  cause  and  procure  administration  of  all  and  singular  the 
goods,  chattels,  and  credits,  which  were  of  one  J.  L.  late 
of,  &c.  deceased,  at  the  time  of  his  death,  to  be  granted  to 
her  the  said  A.  L.,  by  -^,  by  Divine  Providence,  arch- 
bishop of  Canterbury,  primate  of  all  England,  and  metro- 
politan, as  if  the  said  J.  L.  was  dead  intestate  heretofore, 
to  wit,  on,  &c.  at,  &c  personally  appeared  before  the 
Worshipful  T.  £.,  doctor  of  laws,  then  and  there  being 
surrogate  of  the  said  Sir  W*  W.,'knt,  so  being  such  mas- 
ter, keeper,  or  commissary  of  the  Prerogative  Court  of  Can* 
terbury  as  aforesaid^  and  did  then  and  there  take  her  cor- 
poral oath,  and  was  duly  sworn  upon  the  holy  gospel,  be- 
fore the  said  T.  £.,  the  surrogate  aforesaid,  (he  tne  said 
T.  £.  then  and  there  having  sufficient  power  and  autho- 
rity to  administer  the  said  oath  to  the  said  A.  L.  in  that 
behalf.)  And  the  said  A.  L.,  not  having  the  fear  of  Go4 
before  her  eyes,  but  being  moved  and  seduced  by  the  insti- 

fation  of  the  devil,  did  then  and  there,  before  the  said  T* 
L,  being  such  surrogate  as  aforesaid,  upon  her  oath  afore- 
said, falsely,  maliciously,  wilfully,  and  corruptly,  say, 
depose,  and  swear,  among  other  things,  that  the  said  A.  L. 
believed  that  the  said  J.  L.  was  dead  intestate ;  whereas, 
ill  truth  and  in  fact^ihe  said  J.  L.  bad,  in  his  lifetime,  duly 
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made  and  published  bis  last  will  and  testament  in  writiDg;  i 
which  said  last  will  and  testament  was  in  full  fbice  at  t£e  I 
time  of  the  death  of  the  said  J.  L.  And  whereas,  in  troth 
and  in  fact,  the  said  A.  L.  knew  and  believed  that  the  said 
last  will  and  testament  of  the  said  J.  L.  was  in  full  force  at 
the  time  of  the  death  of  the  said  J.  L.  And  so  the  juron 
aforesaid,  upon  their  oath  aforesaid,  do  say.  that  the  said 
A.  L.,  on,  &C.  at,  &c.  before  the  said  T.  E.,  being  audi 
surrogate  as  aforesaid,  and  having  sufficient  power  and  au* 
thority  to  administer  the  said  oath  to  the  said  A.  L^ 
falsely,  maliciously,  corruptly,  and  wilfully,  in  manner 
aforesaid,  in  and  by  her  oath,  did  commit  wilful  and  cor- 
rupt perjury,  to  the  great  displeasure  of  Almighty  God, 
to  the  evil,  &c  and  against  the  peace,  &c* 

319.  Jii/brmiitum  ol  tfte  Qiiarter  Sfsnb^ 

c»  lA^forfomaaOmg  (/)• 

Town  of  Hertford,  At  the  general  quarter  aessions  of 
the  peace  of  our  sovereign  lord  uie  king,  held  at  Hertford, 
in  the  county  of  Hertford,  of  and  for  the  town  of  Hert- 
ford aforesaid,  on  the  8th  day  of  October,  in  the  6th  year 
of,  &c.  and  in  the  year  of  our  Lord  1766,  before  i, 

and  others,  assigned  to  kee^  the  peace  in  the  said  town, 
and  also  to  hear  and  determme  divers  felonies,  trespasses, 
and  other  misdemeanors  in  the  said  town  committed, 
cometh Richard  Williams,  of  the  parish  of-—,  in  die 
county  of——,  butcher,  in  his  propier  person,  and  as  well 
for  our  saidloitl  the  king  as  for  himself,  giveth  the  couft 
here  to  understand  and  be  informed,  that  Benjamin  Cherry, 
late  of  the  parish  of  All  Saints,  in  the  town  of  Hertforl 
aforesaid,  butcher,  not  r^rding  the  laws  of  this  leaim, 
after  the  1st  day  of  May,  A.  D.  1552,  and  on  divers  days 

and  times  between  ■■    ■  and  the      ■■   day  of ,  A.  D. 

1766,  at  the  parish  of  — -^  aforesaid,  in  the  town  <k  Hert- 
ford aforesaid,  and  within  the  jurisdiction  of  this  court, 
did  engross  and  get  into  his  hands,  by  buying  of  divers  per- 
sons to  this  informant  as  yet  unknown,  divers  quantities 
of  bacon,  to  wit,  7000  stone  weight  of  bacon,  at  eight 
pounds  to  a  stone,  at  a  certain  price,  to  wit,  the  price  of  — , 
of  lawful  monev  of  Great  Britain,  for  every  stone  thereof, 
limpunting  in  the  whole  to  a  large  sum  of  money,  to  wit. 

(Q  See  lodictments  for  engrossing,  supra  681,  737* 
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the  sum  of  — — «  to  the  intent  to  sell  the  same  again, 
against  the  form  of  the  statute,  &c.,  whereby  the  said 
Benjamin  hath  forfeited,  for  that  his  first  offence,  /• 

of  lawful  money  of  Great  Britain,  to  wit,  the  value  of  the 
same  bacon,  so  by  him  in  manner  and  form  aforesaid,  and 
against  the  form,  &c.  bought  and  engrossed,  and  the  said 
R.  W.  is  ready  to  verify  the  same  as  the  law  requires. 
Whereupon  the  said  R.  W.  as  well  for  the  said  loixl  the 
king  as  for  himself,  prayeth  the  advice  of  this  court  in  the 
premises,  and  that  tne  aforesaid  B.  Cherry  may  be  con* 
victed  of  the  premises,  and  suffer  and  pay  the  punishment 
and  penalty  by  law  to  be  inflicted,  according  to  the  form 
and  eftect  of  the  statute  in  that  case  made  and  provided, 
and  that  the  said  R.  W.  may  have  one  moiety  of  the  pe- 
nalty and  forfeiture  aforesaid,  and  that  the  said  B.  C.  may 
answer  the  premises,  and  that  the  process  of  this  court  {m) 
may  issue  accordingly.  R.  W« 

Affidavit  (»)• 

R.  Williams,  of  the  parish  of,  &c.  butcher,  the  inform- 
ant named  in  the  said  information  hereunto  annexed,  upon 
his  corporal  oath  saith,  that  the  offence  in  the  said  in- 
formation was  not  committed  in  any  other  county  than 
the  county  of  Hertford,  where,  by  the  same  information, 
the  same  is  supposed  to  have  been  committed*  And  that 
be  this  deponent  believes,  in  his  conscience,  that  the  said 
offence  was  committed  within  a  year  before  the  said  in- 
formation, within  the  same,  to  wit,  at  the  town  of  Hertr 
ford,  in  the  same  county,  where  the  said  information  is 
comn^enced,  viz.  it)  the  said  town  and  county  of  Hertford. 

R.  Williams. 


(m)  See  the  provision  of  the' 
St.  $&6Ed.6.  c.  14.  s.  10. 

By  the  st,  18  Ellz.  c.  5. 
ma^e  perpetual  by  the  st.  27 
Eliz.  c.  10.  Every  informer 
upon  any  penal  statute  shall 
exhibit  his  suit  in  proper  per- 
son, and  pursue  only  by  him- 
selfy  or  Dy  his  attorney  in 
court;  and  upon  every  mfor- 


luation  a  note  shall  be  made  of 
the  dav,  motitb,  and  year  of 
the  exhibiting  thereof  in  any 
Office,  to  be  of  record  from  that 
time  and  not  before.  And  no 
process  shall  be  sued  out  until 
such  information  be  exhibited, 
upon  which  process  shall  be 
indorsed  the  party's  name  that 
pursueth  the  statute,  and  upo^ 
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320.  IndiclmaU  for  unlamfuUif  compomndmg  apenaltf,  eoKtarf 

to  theUaiiUe[o)m 

That  one  Thomas  Haman,  heretofore,  that  is  to  say,  oo 

the  ■     day  of ,  in  the— ^ear  of  the  leigD  of 

our  aoyereign  lord  Geoige  the  Third,  &c.  {hw* 
cuted  out  of  the  court  of  our  aaki  lord  the  king,  before 
the  king  himself,  the  same  court  then  being  at  Westmio- 
sfeer,  in  the  coun^  of  Middlesex,  a  certain  writ  of  our  M 
lord  the  king,  called  a  latitat,  asainst  one  I.  B.  directed  to 
the  then  sli^ff  of  Worcestershire,  by  which  said  writ, 
reciting  that  our  said  lord  the  king  commanded  the  said 
then  sheriff,  that  he  should  take  the  said  LB.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  writ,  so  sued  out,  as»  aforesaid,  by  the 
said  Thomas  Haman,  was  by  him  sued  out  with  intent  to 


which    the     information     is 
grounded. 

By  the  st.  31  Eliz.  c.  5.  The 
offence  shall  be  laid  to  have 
been  committed  within  the  pro- 
per county;  and  by  st  21 G.  1. 
c.  4,  s.  1.  no  officer  shall  re- 
ceiye  or  file«  Itc.  any  informa- 
tion for  an  offence  required  to 
be  tried  in  the  proper  county 
till  the  informer  has  taken  an 
oath  before  a  judge  of  the  court 
that  the  oflfenoe  was  not  com- 
mitted in  any  other  county, 
the  same  to  be  entered  of  record, 

(o)  The  sL  18  Eliz.  c  5.  s. 
oiacts,  that  if  any  informer  by^ 
colour  or  pretence  of  process, 
or  without  process,  tpon  colour 
or  pretence  of  any  manner  of 
offence  against  any  penal  law, 
make  any  composition,  or  take 
any  money,  reward,  or  promise 
ol  reward,  without  the  order  or 
OQOsent  of  the  court,  he  shall 
^tand  two  hours  in  the  pillory 
(this  part  is  abolished  by  tM 


St.  56  G.  3.  c.  138.)  aodbefor 
ever  disabled  to  sue  oo  any  po- 
pular or  penal  statute,  vid 
shall  forfeit  lOL— The  threat- 
ening, by  letter  or  otbervise, 
to  put  in  motion  a  prosecntica 
by  a  public  officer  to  recover 
penalties  under  a  statute,  b  lot 
in  itself  an  indictable  ofieott 
at  common  law;  for  it  is  > 
threat  which  a  firm  andspi^ 
dent  man  may  well  be  ex- 
pected to  resist  {R,  t.  SofA 
erton^  6  East,  R.  6.);  ^V^ 
it  seems  that  it  might  be  cods)-* 
dered  as.an  attempt  to  commit 
a  statutable  misdemeaDor.  Hk 
In  such  case  the  offence  vtixd' 
e«f  should  be  shown  to  be  with- 
in  the  statute,  and  laid  to  be 
against  the  form  of  tbc  statute, 
ib.  So  it  seems  that  tbeoffeiKt 

might  have  been  laid  as  an  at- 
tempt to  defraud  the  reveooe, 
by  stifling  a  public  prosfCotKio 
for  the  ssiLe  of  private  gaia,  ib» 
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declare  against  the  said  I.  B.  in  the  Bame  court,  iti  a  certain 
plea  of  debt,  for  a  certain  penalty  supposed  to  have  been 
incurred  by  the  said  I.  B.,  by  reason  of  bis  the  said  I.  B/s 
having  before  that  time  caused  a  certaifi  waggon  of  him 
the  said  I.  B.  drawn  by  more  than  four  horses,  to  wit,  by 
five  horses,  to  travel  and  pass  upon  a  certain  turnpike 
road  in  the  parish  of———,  in  the  said  county  of  WJ, 
the  fellies  of  the  wheels  of  the  same  waggon,  at  the  time 
the  same  so  passed  along  the  same  road,  being  of  less 
breadth  and  gage  than  nine  inches  from  side  to  side, 
against  the  form  of  the  statute,  &c.  And  the  jurors  afore* 
said,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  T.  H,  late  of  — — ,  in  the  said  county,  being  a 
person  of  an  evil-disposed  mind,  and  not  regarding  the 
statute  in  that  case  made  and  provided,  on  the  first  day 
of  December,  in  the  third  year,  &c.  at  the  parish  of  B., 
in  the  said  county,  unlawfully  and  for  wicked  gain  sake 
xlid  take  upon  himself  to  compound  and  agree  with  thfe 
said  I.  B.  for  the  said  offence,  without  the  order  or 
consent  of  the  court  of  our  said  lord  the  king  before 
the  king  himself,  out  of  which  same  court  the  said 
writ  against  the  said  I.  B*  was  so  sued  out  as  afore- 
said, atid  then  and  there  did  exact,  receive;,  and  have, 
of  and  from  the  said  I.  B.,  a  large  sum  of  money,  to  wit, 
four  pieces  of  gold  coin  of  the  realm,  of  the  value  of 
5/.  OS.  of  lawful  money  of  Great  Britain,  as  and  fcfr  a  re- 
ward for  compounding  with  the  said  I.  B.  for  the  said  of- 
fence, and  desisting  from  further  prosecuting  his  suit 
against  the  said  I.  B.,  against  the  form,  &c.*and  against  the 
peace,  &c. 

{Second  Count,)    And  the  jurors  aforesaid,  upon  theiir 
oath  afbresaid.  do  further  present,  that  the  said  T.  H.,  be- 
ing an  evil-disposed  person,  and  disregarding  the  statute, 
in  that  case  made  and  provided,  on  the  said  day  of 

'  ,'  in  the  said  second  year  of  the  reign  aforesaid,  at 
&c.  by  colour  and  pretence  of  a  certain  process,  by  him 
before  that  time  taken  out  and  prosecuted  out  of  the 
court  of  our  said  lord  the  king,  before  the  king  himself, 
against  the  said  I.  B.,  for  and  on  account  of  a  certain  of- 
fence supposed  to  be  committed  by  the  said  John,  in  this 
that  the  said  J.  had  before  caused  a  certain  waggon  of  him 
the  said  J.,  drawn  by  more  than  four  horses,  to  wit,  by  fivi:; 
horses,  to  travel  and  pass  upon  a  certain  turnpike  road,  in  the 
parish  of— ,  in  the  said  county  of——,  the  fellies  of 
the  wheels  of  the  same  waggon,  at  the  time  the  same  so 
passed  along  the  said  road,  beiiig  of  less  breadth  and  gage 


tiian  nine  inches  from  side  to  aide,  contrary  to  a  cettain 
statute  in  that  case  made  and  provided,  be  the  said  T.  H« 
unlawfully  and  for  wicked  gain  sake,  did  take  upon  him- 
«elf  to  make  composition  with  the  said  I.  B.  for  the  said 
last  mentioned  offence,  and  did  theii  and  there  take  and 
receive,  of  and  from  the  said  I.  B.,  a  large  sum  of  mooqr, 
that  is  to  say,  five  pieces  of  gold  coin  of  the  proper  coin 
of  this  kingdom,  called  guineas,  of  the  value  of  five  pounds 
.«nd  five  shillings,  as  and  for  a  reward  for  his,  the  said 
T.  H.'s  desisting  and  forbearing  to  prosecute  the  said  I.  B. 
for  the  said  last  mentioned  offence,  without  the  order  and 
consent  of  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  or  without  the  order  or  consent  of  any  of 
our  lord  the  king's  courts  at  Westminster,  for  that  par- 
pose  had  and  obtained  against  the  form  of  the  statute,  &c. 
and  against  the  peace,  &c. 

[Third  count.)  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  1\  H.  be> 
4ng  an  evil  disposed  person,  and  disregarding  the  statute 
in  that  case  made  and  provided,  on  the        day  of  , 

in,  &c.,  at,  &&  upon  colour  and  pretence  of  the  said  I.  B.*s 
having  committed  a  certain  offence  against  a  certain  penal 
law,  in  this,  that  the  said  L  B.  had  before  that  time  caused 
a  certain  waggon  of  him  the  said  I.  B.,  drawn  by  moie 
than  four  horses,  to  wit,  by  five  horses,  to  travel  and  pass 
upon  a  certain  turnpike  road,  in  the,  &c«  the  fellies  of  the 
wheels  of  the  same  waggon,  at  the  time  the  same  so 
passed  along  the  said  road,  being  of  less  breadth  and  gage 
than  nine  inches,  from  side  to  side,  contrary,  &c.  did  oa- 
lawfully  and  for  wicked  gain  sake,  and  without  the  onkr 
and  consent  of  any  of  our  lord  the  king's  courts  at  Wertr 
minster,  take  upon  himself  to  make  compensation  witk 
the  said  I.  B.  for  the  said  supposed  offence  last  mentioned, 
and  did  then  and  there  take  and  receive  of  and  from  the 
said  I.  B.  a  large  sum  of  money,  viz.  ten  pieces  of  gdd 
coin  of  the  proper  coin  df  this  kingdom,  called  guineas, 
of  the  value  of  10/.  10s.  of  lawful  money  of  Great  Biitaio, 
as  and  for  a  reward  for  his  the  said  T.  H.'s  forbeahi^  to 
prosecute  the  said  I.  B.  for  the  said  supposed  offence, 
a^^ainst  the  form  of  tlie  statute  in  that  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  lord  the  king,  bis 
crown  and  dignity. 
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321.  Indkiment  for  keeping  aferoeitntg  masHff  unmuttUd. 


That  A.  O.,  late  of ,  in  the  said  county  — — , 

on  the  — —  day  of  — ,  in  the year  of  the  reign 

of  our  sovereign  lord  George  the  Third,  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  king,  defender  of 
the  faith,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  taking  of  this  inquisition,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  near  unto  the 
king's  common  highway  there,  unlawfully  did  keep,'  and 
still  doth  keep,  a  certain  lai^e  dog,  of  a  fierce  and  lurious 

nature;  and  the  said  do2,  on  the  said day  of  — — — , 

in  the  year  aforesaid,  and  on  the  said  other  days  and  times, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  near  unto 
the  said  highway  there,  unlawfully  did  permit  and  suflTer, 
and  still  doth  permit  and  suffer,  to  go  unmuzzled  and  at 
large,  by  reason  whereof  the  liege  subjects  of  our  said  lord 
the  king,  on  the  said  — —  day  of——,  in  the  year  afore- 
said, and  on  the  said  other  days  and  times,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  could  not,  nor  can  they 
now  go,  return,  pass,  and  labour  in  and  through  the  said 
highway  there,  without  great  danger  and  hazard  of  being 
bit,  maimed,  and  torn  by  the  said  dog,  and  losing  their 
lives,  to  the  great  damage,  terror,  and  common  nuisance 
of  all  the  liege  subjects  of  our  said  lord  the  king,  in,  by, 
and  through  the  said  highway  there  going,  returning, 
passing,  repassing,  and  labouring,  to  the  evu  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dignity. 


322.  Indictment  on  the  st*  6  G,  I,  c.  18,  comTnonly  eaUed  the 

Bubble  Act* 

London.  That  W.  H.  late  of,  &c.  and  —— .  late 
of,  &c.  being  ill-disposed  persons,  not  regarding  the  laws 
and  statutes  of  this  realm,  nor  fearing  the  pains  and  penal- 
ties therein  contained,  after  the  making  or  a  certain  act  of 
{)arliament,  made  in  the  parliament  of  the  late  sovereign 
ord  George  the  First,  late  king  of  Great  Britain,  &c.  at  a 
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session  thereof,  holden  at  Westminster,  in  the  county  of 
Middlesex,  in  the  sixth  year  of  the  reign  of  the  said  late 
king,  intituled,  *^  An  act  for  better  securing  certain  powers 
and  privileges  intended  to  be  granted  by  his  majesty,  by 
two  charters  for  assurance  of  ships  and  merchandizes  at 
sea,  and  for  lending  money  upon  bottomry,  and  for  re- 
straining several  extravagant  and  unwarrantable  practices 
therein  mentioned;"  and  after  the  24th  day  of  June,  1790, 
mentione<l  in  the  said  act  of  parliament,  to  wit,  on  the 
24th  of  September,  in  the  47th  year  of  the  reign  of  our 
sovereign  lord  George  the  Third,  by  the  ^race  of  God  of 
the  united  kingdom  of  Great  Britain  and  Ireland,  king, 
defender  of  the  faith,  at  London  aforesaid,  to  wit,  in  the 
parish  of  St.  Mildred  the  Virgin,  in  the  Ward  of  Cheap, 
did  unlawfully,  and  without  legal  authority,  either  by  act 
of  parliament  or  by  any  charter  from  the  crown,  contrwe 
a  certain  dangerous,  mischievous,  and  unlawful  undertak- 
ing, tending  to  the  common  grievance,  prejudice,  and  in- 
convenience of  a  great  number  of  his  majesty's  subjects  in 
their  trade,  commerce,  and  other  lawful  affairs,  that  is  to 
say,  a  certain  dangerous,  mischievous,  and  unlawful  un- 
idertaking,  to  raise  a  capital  of  100,0001.,  in  transferable 
shares  of  1001.,  for  forming  a  certain  company,  tb  be  called 
the  British  Copper  Company,  in  contempt  of  our  said  lord 
the  king  and  his  laws,  to  the  great  damage  and  common 
nuisance  of  great  numbers  of  the  liege  subjects  of  our  said 
lord  the  king,  against  the  form,  &c.  and  against  the  peace, 
&c* 

Second  count  same  as  the  first,  inserting  practice  instead 
of  contrive. 

Third  count  same  as  the  first,  inserting  the  words  attempt 
to  practice  instead  of  contrite. 

(Fourth  count.)  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  defend- 
ants, being  ill-disposed  persons  as  aforesaid,  after  the  mak- 
,  ing  of  the  said  act  of  parliament,  and  after  the  said  94th 
day  of  June,  1720,  mentioned  in  the  said  act  of  pariiament, 
to  wit,  on  the  12th  day  of  November,  in  the  48th  year  of 
the  reign  of  our  said  lord  the  king,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  did  unlawfully,  and 
without  legal  authority,  either  by  act  of  parliament  or  by 
any  charter  from  the  crown,  contrive  a  certain  other  dan- 
gerous, mischievous,  and  unlawful  undertaking,  tendii^ 
to  the  common  grievance,  prejudice,  and  inconvenience  of 
a  great  number  of  his  msyesty^s  subjects  in  thrir  ttade, 


^him^rce,  ami  other  lawAil  affairs.  ^  (that  is  \o  say)  t 
trertain  dangerous,  mischievous,  and  unlawful  undertak- 
ings ^o  form  a  company  as  joint  traders  and  copari^er's^t 
for  purchasing  copper  and  other  metals^  smelting^  manu* 
Jacturing^  and  setting  the  same  from  the  ■  day  of  > 
under  the  fitm  of  the  British  Copper  Company^  with  a 
capital  150,0001.  in  1500  shares,  in  contempt,  &c« 

Fifth  and  sixth  counts  vaiy  ffom  the  fourth  a!ft  second 
and  third  froai  first. 

Seventh  count  same  as  the  fdntth  to  this  mari^^  and 
then  asjbllows.    That  is  to  say,  ^  certain  other  danger- 
ous, mischievous,  and  unlawful  undertaking,  tending  to 
the  common  grievance,  prejudice,  and  inconvenience  of 
a  great  number  of  his  majesty's  subjects  in  tfa^ir  trad^, 
trommerce,  atid  othei*  lawful  affairs,  that  is  to  say,  un* 
dertaking  a    certain  dangerous,    mischievous,   ^nd   un« 
lawful*,  to  raise  a  capital  of  100,0001.,  in  transferra- 
ble  shares  of  lOOL  each,  for  forming  a  certain  company, 
to  be  called  the  British  Copper  Company,  and  in  further- 
ance of  their  said  last- mentioned  dangerous,  mischievous, 
and  unlawful  undertaking,  did  then  and  there,  to  wit,  on 
the  said  24th  day  of  September,  in  the  47th  year  aforesaid^ 
•and  on  divers  other  days  and  times  between  that  day  and 
the  takiug  of  this  inquisition,  at  L.  aforesaid,  in  the  P.  and  . 
W.  aforesaid,  under  false  pretences  of  public  good,  unlaw- 
fully presume,  according  to  their  own  devices  and  schemes^ 
lo  open  certain  books  for  public  subscriptions^  in  order  to 
raise  the  said  capital  of  100,000/.  in  manner  and  for  the 
purpose^  last  aforesaid  f,  and  did  then  and  there,  to  wit^ 
on  the  said  24th  of  September,  in  the  47th  year  afore- 
said, and  on  divers  other  days  and  times^  between  that  da)g 
und  the  day  of  taking  this  inquisition^  at  L.  aforesaid^  ih 
the  parish  and  ward  aforesaid^  unlawfully**  draw  in  diver's 
and  very    many    unwary  persons  to  subscribe  therein^ 
towards  raising  lie  said  capital  of  100,000/.,  tk5  last  afore^ 
said^  in  contempt,  &c. 

Hth  count  same  as  the  7th,  substituting  the  following^ 
for  the  words  subsequent  to  the  **.  To  take  certain  sub- 
«criptions  for  raising  the  said  capital  of  100,0001.  as  last 
aforesaid,  and  did  then  and  there  unlawfully  receive  divers 
Bums  of  money  on  the  said  subscriptions,  in  contempt,  &:c. 

Ninth  count  same  as  eighth,  leaving  out  those  lines  in  the 
seventh  between  the  marks  t  and  *  * . 

Tenth  count  same  as  the  seventh  to  this  mark*.  A 
certain  dangerous,  mischievous,  and  unlawful  undertaking, 
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jto  form  a  company  as  joint  traders  and  copartnen  fbr  pot' 
chasiDg  copperand  other  metals,  and  for  smelting,  rosno- 
factqring,  and  selling  the  same  from  the  24th  day  of  ^ 
tember^  A.  D.  1807,  under  the  firm  of  the  British  Copper 
Company,  with  a  capital  of  15O,00OL  in  1500  shares;  and 
in  furtherance  of  tneir  said  last  mentioned  daDgerooi, 
mischievous,  and  unlawful  undertaking  did  dieo  and  ^im, 
to  wit,  on  the  said  12th  day  of  November,  in  the  48tk 
year  of  the  reign  aforesaid;  and  on  divers  (conltmursrfo 
as  before)  at  L.  aforesaid,  in  the  P.  and  W.  aforesaid, 
tinder  false  pretences  of  public  good,  unlawfully  t  (C0<- 
clude  as  in  seventh  coarn^.) 

Eleventh  and  twelfth  vaiy  from  tenth  as  eighth  t»i 
ninth  from  seventh. 

Thirteenth  count  same  as  seventh  to  this  made  *.  A 
certain  dangerous,  mischievous,  and  unlawful  undertaking 
to  form  a  certain  company,  to  be  call^  the  British  Cop- 
per Company,  by  means  of  a  certain  capital  of  100,OOOl 
m  shares  of  1001.  each,  and  did  then  and  there  pretend  to 
mitke  said  shares  of  the  said  capital  transferrable,  witboct 
any  legal  authority,  either  by  act  of  parliament  or  by  ifif 
charter  from  the  crown  for  so  doing:  in  contempt,  fcc 

Fourteenth  same  as  seventh  to  this  mark  *  A  certain 
dangerous,  mischievous,  and  unlawful  undertaking  to fortri 
a  certain  company  as  joint  traders  and  copartners*  for 
purchasing  copper  and  other  metals,  smelting,  manafac- 
turing,  and  selling  the  same,  from  the  said  24th  Septem- 
ber, 1807,  under  the  firm  of  the  British  Copper  Company, 
with  a  capital  of  160,0001.  in  1500  shares,  and  did  tha 
and  there  unlawfully  pretend  to  make  the  said  shares " 
the  said  capital  assignable,  without  any  legal  autborit^i 
either  by  act  of  parliament  or  by  any  charter  from  tk 
crOwn  for  so  doing :  in  contempt,  &c. 

Fifteenth  count.  And  the  Jurors,  tea  that  the  «id  * 
being,  &c.  after  the  making  of  the  said  act  of  pfliHiaiDentj 
and  after  the  said  24th  day  of  June,  mentioned  in  the  w 
,act  of  parliament ;  to  wit,  on  the  24th  day  of  Septemba, 
in  the  47th  year  of  the  reign  aforesaid,  at  L.  aforesaid,  m 
the  P.  and  W.  aforesaid,  did  unlawfully  and  without  legtl 
authority,  either  by  act  of  parliament  or  by  any  charter 
from  the  crown,  contrive,  &c.  that  is  to  say,  a  ccrta'J 

4  •*■  a_.^_  ^A*  AJk 


,each,  tor  formmg  a  certain  company,  to  be  ^^^ 

British  Copper  Company;  and  in  turthannce  of  their  <>" 

'last  mentioned  dangerous^  mischievous,  and  uolawfal  bb* 
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^dertaking  did  then  atad  there  unlawfully  print,  puVKsht 
and  circulate,  and  caone  to  be  printed,  published,  and  cir« 
cuiated  a  certain  prospectus  in  the  word6  and  figures  foI« 
lowing ;  (to  wit)  [setting  out  thie  Prospectus)  in  contempi:, 
Ac 

Sixteenth  count  same  as  fifteenth.  Usirtg  the  word 
.  advertisement  instead  o{ prospectus. 

S^enteenth  same  a^  fifteenth  to  this  mark  t  thein  as  the 
tenth  to  this  mark  t  and  proceed  as  follows:  a  ceKaih 
advertisement  in  the  words  and  figures  following,  (hete 
follows  an  abstract  of  the  articles)  in  conftempt,  &c. 

Eighteenth  count  same  as  seventh.  Practice  instead  of 
€ontrvse^  and  second  left  out 

Nineteenth  sarnie  as  eighth.    Practice  instead  of  contrive* 

Twentieth  same  as  ninth.    Practice  instead  of  contrive. 

Twenty-Jtrst  and  twenty*second  same  as  the  tenth  and 
twelfth*    Practice  instead  of  contrive. 

Twenty^third  same  as  seventh.  Attempt  to  practice  in- 
stead of  contrive. 

Twenty^fourth  same  as  eighth  and  same  difllerence. 

Twcnttf'Jiftht  twenty^ixth,  and  twenty-seventh  from 
ninth,  tenth,  and  twelfth.     Attempt  to  practice  for  contrive^ 

322.  Indictment  for  disoheying  an  order  cf  sessions  to  pay  a  weekly 
sum  JOT  the  relief  of  the  defendanCs  father. 

Cornwall  to  wit«    The  jurors,  &c.  that  on,  &c.  at,  &c. 

(p)  Uiuier  the  Stat.  43  EHz.  The  indictment  contained  tbe 

c.  2.  s.  7.  which  enacts  that  the  order  (which  was  dated  the 
father  and  grand-father,  mother     3rd  of  October,  1B15)  which 

andgrand-mother, andthechil-  was  set  out   at' length;    and 

dren  of  every  poor,,  old,  blind,  recited,    that    complabt    had 

lame,  and  impotent  person  or  been  made,  to  the  magistrates 

other  peison  not  able  to  work,  residing  near  the  place  where 

beingof  sufficient  ability,  shall  the  society  was  held,  by  Job 

at  their  own  charges,  maintain  Jamiespn,  according  to  the  sta- 

such  poor  person,  as  by  the  jus-  tute  33  G.  3.  c.  54.  that  he  ha4 

dees  of  the  peace  at  their  quar-  been  excluded  from  the  society 

ter  sessions,  shall  be  assessed';  against  the  rules  of  the  society, 

iip6n  pain  to  forfeit  20s,  for  and  contrary  to   the    statute, 

every  month.                   ^  That  the  society  had  been  duly 

See  the  form  of  an  indict-  enrolled.     That  the  defendants;, 

ment  for  disobedience  of  an  or-  being  the  Rewards,  had  been 

der  of  justices  mider  the  Friend-  duly  summoned,  and  had  there- 

ly  Society  Act,   R.  v.   Gash^  upon  appeared  before  the  ma- 

1  Starkie*s  C.  44  U  pstrates,  who  proceeded  to  hear 
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at  a  geoeval  quarter  session  of  the.  peace  of  our  said  Vxi 
the  king,  then  and  there  hol<lea  by  adjourament,  before 
i  and  others,  their  associates,  justices- of  our  said 

lord  the  king,  assigned  to  keep  the  peace  of  our  saidiofd 
the  king*  in  the  said  county  of  C,  and  also  tohear  aod 
determine  dirers  felonies,  trespasses,  and  other  misd^ 
meanors  in  the  same  county  committed,  upon  applicatkn 
made  to  the  same  court  by  the  church wanlens  aod  orer- 
,  seers  of  the  poor  of  the  parish  of  *^-,  in  the  said  coaotj, 
it  was,  by  the  said  court,  ordered,  adjudged,  and  assessed, 
that  W.  W*  of  the  parish  of  -— ,  in  the  said  coantr, 
should,  at  his  own  costs  and  charges  relieve  aod  oiaiDtun 
one  E.  W.  by  his,  the  said  W.  W.,  paying  to  the  charck- 
wardens  and  overseers  of  the  said  parish  of  —  weekly, 
and  every  week,  from  the  day  of  making  the  aaid  order 
until  the  said  court  should  order  to  the  contrary  (9)9  thenns 
of  four  shillings  for  and  towards  the  necessary  relief  and 
maintenance  of  the  said  £•  W.:  he,  the  said  E.  W.,  being 
a  poor,  old,  impotent  person,  unable  to  work  or  maiDtaa 
himself,  and  dwelling  m,  and  being  chargeable  to*^^ 
parish  of  — ,  and  being  the  father  of  the  said  W.W. 
and  the  said  W.  W.  being  of  sufficient  ability  to  relive 
and  maintain  the  said  E.  W.  in  the  manner  tbejr  directed, 
as  by  the  said  order  (reference  being  thereunto  bad)  dwr 
fully  appears.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  afterwards,  to  wit,  00, 
&c.  at,  &c.  the  said  W.  W.  was  duly  served  with  the  aw 
order,  and  had  notice  thereof;  and  that  the  wid  W.W.  was 
then  and  there,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  taking  this  inquisition,  at,  4c.  le- 
quested  to  pay  to  the  churchwardens  and  overseers  of  said 

the  matter  of  the  said  complaint;  and  refusal.    It  appeared  «** 

and  having  heard  the  allega-  the  order  had  been  served  0^ 

tions  of  Job    Jamieson    upon  the  defendants  *^' ^^^j^rj 

oath,  and  the  allegations  of  the  ceased  to  be  ■tewaids;  w» 

said  defendants,  did  adjudge,  was  held  that  it  was  «tifl  «»*• 

that  the  said  defendants  and  the  gatory  on  them,  as  nembeis  <' 

other  members  of  the  said  so-  the  society,  to  attempt  to  i^ 

ciety  should  forthwith  restore,  state  the  complainant,  iw^ 

reinstate,  and  re-admit  the  said  their  having  ceased  to  be  if^ 

Job  Jamieson  as  a  member  of  aids  was  no  jmtificatioaot 

the  said  sQtpiely:    the  indict-  tire  neglect  on  their  pjut 
ment  then  alleged  the  sendee         (o)  According  to  the  ^^ 

of  notice  of  the  order  upon  the  of  tne  order,  but  qo*  *■*  , 

defendants,  and  their  neglect  the  order  ought  to  be  10  g^ 
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parish  of ,  the  said  weekly  sum  in  the  said  order  men- 
tioned for  the  purpose  therein  mentioned.  Yet  the  said  W. 
W.,  late  of,  &c.  not  renting  the  said  order  nor  the  laws  of 
this  realm,  did  not,  on  the  day  and  year  last  mentioned,  and 
when  he  was  so  requested,  nor  hath  he,  since  that  day, 
weekly  and  every  week,  or  at  any  time  or  week,  relieved  the 
said  E.W.  by  paying  to  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  *—  the  said  sum  of  four  shil- 
lings, in  the  said  order  mentioned,  for  and  towards  the 
necessary  relief  and  maintenance  of  the  said  E.  W.  or  any 
part  thereof;  nor  hath  he,  the  said  E.  W>,  at  any  time  or 
times,  since  the  making  of  the  said  order,  otherwise  re- 
lieved, maintained,  or  provided  for  the  said  E.  W.,  ac- 
cording to  law;  but,  on  the  contrary  thereof,  the  said 
E.  W.  on  the  day  and  year  last  mentioned,  and  continually 
from  that  day  until  the  day  of  taking  this  inquisition,  un- 
lawfully, wilfully,  obstinately,  and  contemptuously  did, 
and  yet  doth  neglect  and  refuse  to  pay  and  cause  to  be 
paid  unto  the  churchwardens  and  overseers  of  the  said 
parish  of  — —  for  the  time  being,  or  to  either  of  them, 
weekly  and  every  week,  or  at  any  time  or  in  any  week 
whatsoever,  the  said  sum  of  four  shillings,  in  the  said  order 
mentioned,  or  any  part  thereof,  for  the  purpose  in  the  said 
order  mentioned,  tne  said  E.  W.  being  still  alive,  to  wit, 
at,  &c.  contrary  to  the  said  order  and  in  manifest  breach 
and  contempt  of  the  same,  in  contempt  of  our  said  lord 
the  king  and  his  laws,  to  the  great  damage  of  the  inhabit- 
ants of  the  said  parish  of——-,  to  the  evil  example,  &c.  and 
against  the  peace,  &c« 

323^  Reoord  of  the  pnsentfiuntjDf(r)  a  highway  hy  a  justice  ofiht 

peace  on  view* 

Surrey  to  wit    Be  it  remembered,  that  at  the  general 
quarter  session  of  the  peace  of  our  lord  the  king,  boiden 


(r)  J?.  V.  ^toti^tOR,  2  Saund. 
157.  The  defendant  pleaded 
that  the  inhabitants  of  the  pa- 
rish of  Stoke  ifere  bound  by 
prescription  to  repair  the  road 
in  question,  and  the  king's 
coroner  (the  record  having  b^n 
removed  by  certiorari)  demur- 
red, on  the  ground  that  the. de- 
fendant, in  his  t)1ea,  had  not 
answered   the  cnarge  of   en- 


croachment. But  Saunders^ 
for  the  defendant,  answered 
that  the  defendant  had  been 
charged  with  the  repajrs  by 
reason  of  tenure,  that  was  the 
principal  matter  to  be  answer- 
ed, and  that  if  the  defendant 
bad  been  chargeable  by  reason 
of  encroachment,  he  ought  not 
to  have  been  charged  by  reason 
of  tenure,  but  by  reason  o( 
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for  tbe  couaty  of  Surrey  aforesaid,  at  GuilfoFd,  io  the 
same  county,  on  Tuesday,  in  tbe  week  next  after  the  fnst 
of  the  translation  of  St  Thomas  tbe  Martyr,  that  » to 
say,  on  the  14tb  day  of  July^  in  the  SOth  year  of  the  reign 
of  our  lord  Charles  the  Second,  by  tbe  grace  of  God,  of 
England,  Scotland,  France,  and  Ireland,  king,  defender  of 
the  faith,  &a  before  Arthur  Onstowe,  Henry  Hildeyard, 
and  William  EBiott,  esquires,  and  other  their  fellows,  jus- 
tices of  our  said  lord  the  king,  assigned  to  keep  tbe  peace 
in  the  county  o(  Surrey  aforesaid,  and  also  to  hear  aod  de- 
termine divers  felonies,  trespasses,  and  other  misdmo- 
nors  in  the  same  county  committed,  came  John  Wioae- 
banke,  esquire,  one  of  the  justices  of  our  said  lord  the 
king,  assigned  to  keep  the  peace,  in  the  county  aforesaid, 
and  also  to  hear  and  determine  divers  felonies,  trespuKSi 
and  other  misdemeanors,  in  the  same  county  comioitted, 
in  bis  proper  person,  and  upon  bis  the  said  John  Wikk* 
banke's  own  proper  knowledge  and  view,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  tbeo 
and  there^  in  the  court  of  our  said  lord  the  king,  bdbre 
the  said  justices,  presented,  that  a  certain  common  bigb- 
'^^y,  lying  in  the  parish  of  Stoke,  near  Guildford,  in  the 
county  aforesaid,  leading  between  the  market-towo  of 
Guildford  aforesaid,  in  the  county  aforesaid,  and  the  mii- 
ket-town  of  Okinglmm,  m  the  county  of  Berks,  in,  through, 
over,  and  upon,  a  certain  piece  of  land,  lying  in  the  pa* 
rishof  Stoke,  near  Guildford  aforesaid,  in  the  county  of 

croachment  only,  and  of  that  Ions  as  the  inclosure  lasts.  Ih., 

opinion  were  the  court.  The  ge-  andDuncombe's  caie,  Cro.  Car. 

neral  rule  of  common  law  is,  366.    IL  v.  FUeknow,  1  Bor. 

that  if  a  common  highway  be  465.      SieeU   v.  JPnebtt,  2 

89  out  of  repair  that  it  is  dan-  Starkie's  C.  463.    So  if  heo- 

gerous,  or  even  incommodious»  close  a  road  on  one  'Jde  wmch 

to  travel  over  it,    the  public  has  been  anciently  encloied  cb 

have   a   right  togoupcm  the  theother;  butiflieeiicloieow 

adjacent    laiid,     although    it  side  only,  and  there  be  no  a- 

be  sown  with  grain.     See  2  cieni  enclosure  on  the  ocher. 

Will.  Saund.  161.  n.  12.     1  he  is  boond  to  repair  erf /» 

HolLAb.  390.pl.l.    Ahiony,  vim  only.   1  Sid.  464.  1  Hiv. 

Fiwdk,  2  Show.  28.     Taylor  P.   C.  76.    s.    7.     Sedc  t. 

V.  WkHehead,  Doug.  749.    If  Pm*elf,2Stafkie*»C.463.The 

a  party  enclose  the  lands,  and  obligation  ceases  with  tbe  «- 

then   deprives   the  publie  of  croachment.     AmU*  B«  ^ 

their  privilege,  he  is  bound  to  Per  RelyUge,  C,  J,    2  SsodA 

laake  a  perfect  good  way  as  160, 
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Surrey  aforesaid,  called  Stoke  Common,  containing  in 
length  970  rods,  being  from  time  whereof  the  memoiy  of 
man  is  not  to  the  contrary  a  common  kingfs  highway  for 
all  the  liege  subjects  of  our  said  lord  the  king,  and  his  pre- 
decessors, kings  and  queens  of  En|;land,  with  their  horses, 
carts,  and  carriages,  to  go,  pass,  ride,  and  labour,  at  their 
pleasure,  on  the  5th  day  of  March,  in  the  eighteenth  year  of 
the  reign  of  our  said  lord  the  now  king,  became,  and  con- 
tinually afterwards  hitherto  was,  and  yet  is,  very  ruinous, 
miry,  deep,  broken,  and  in  great  decay,  for  want  of  repair- 
ing^nd  amending  the  said  king's  highway,  so  that  the 
liege  subjects  of  our  said  lord  the  king,  with  their  horses, 
carts,  and  carriages,  in,  through,  and  over  the  said  king's  ' 
highway^  from  the  said  5th  day  of  March,  in  the  eighteenth  ' 
year  aforesaid,  hitherto  could  not,  nor  yet  can,  go,  pass, 
ride,  and  labour,  as  they  were  wont  and  ought  to  do.  And 
that  Sir  Nicholas  Stoughton,  of  the  parish  of  Stoke,  near 
Guildford,  in  the  county  of  Surrey  aforesaid,  baronet,  be- 
ing lord  of  the  manor  of  Stoke,  in  the  parish  of  Stoke 
aforesaid,  ought  to  repair  and  amend  the  said  common 
king's  highway  as  often  and  when  it  was  necessary,  by  rea- 
son of  the  tenure  of  certain  lands,  parcel  of  the  said  piece  ' 
of  land,  called  Stoke  Common,  containing  in  length  £70 " 
rods,  and  in  breadth  four  rods,  lying  on  the  west  side  of' 
the  said  common  king's  highway,  so  as  aforesaid,  ruinous, 
miry,  deep,  and  in  decay,  by  him  the  said  Sir  Nicholas 
Stoughton,  on  the  95th  day  of  February,  in  the  seven* 
teenth  year  of  the  reign  of  our  said  lord  the  now  king, 
enclosed  and  encroached  from  the  said  king's  common 
highway,  and  by  him  the  said  Sir  Nicholas  continued- to ' 
be  enclosed  and  encroached  from  the  said  25th  day  of 
February,  in  the  seventeenth  year  aforesaid,  hitherto ;  and 
which  said  land  so  as  aforesaid  enclosed  and  encroached 
for  the  whole  time  aforesaid,  until  the  said  25th  day  of 
February,  was  parcel  of  the  said  common  king's  high- 
way,  to   the   great  damage  and  common  nuisance  of 
all  the  li^e  subjects  of  our  said  lord  the  king,  going, 
passing,  riding,  and  labouring,  in,  through,  over,  and  upon' 
the  said  king's  highway,  with  their  horses,  carts,  and  car- 
riages; and  against  the  peace  of  our  said  lord  the  now 
king,  his  crown  and  dignity. 
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324.  hidiclment  against  a  parish^  with  the  taoepttah  of 
ship  exempted  spedally  by  act  ofparUasmaU^for  not 
highway  [s]. 

That  OD  the  8tb  <^ay  of  April  aext 'after  the  nudLiog  «m1 
passing  of  a  certain  act  of  parliament,  passed  in  the  nioe- 
^eenth  year,  &c.  *'  for  repairing  and  widening  the  road 
frpm  Garden -lane,  in  the  county  of  Derby»  taSheffield*  in 
the  West  Riding  of  the  county  of  York,  and  abo  the  road 
branching  out  of  the  said  road,  at  or  Qeal^  Moabrougb 
Green,  in  the  said  county  of  Derby,  to  Clowa  ia  the  said 
county,**  John  Parker,  ecc  being  sixteen  of  the  tniatees 
appointed  by  the  said  act  to  put  the  same  into  executkn, 
at  a  meeting  held,  &c.,  made  an  order,  that  the  road  fron 
Sheffield  to  Woodthorpe  Common,  being  part  of  the  road 
by  the  said  act  directed  to  be  ordered,  altered,  widened^ 
turned,  and  repaired,  and  part  thereof  being  in  SbeffieU 
Park,  in  the  same  act  mentioned,  should  be  forty  feet 
wide,  &c.  I'hat  ^t  anpth^r  meeting  of  the  trustees,  held 
ou  thfi  %th  Afvil,  it  was  ordered,  that  the  footway 
should  be  on  the  west  side  of  the  road,  through  SbeffieM 
Park,  &c.:  that  afterwards,  to  wit,  on  the  lat  Januaiy, 
1780,  the  said  road  in  the  said  orders  mentioned,  insodi 
piarts  thereof  as  was  and  is  lying  in  Sheffield  Park,  was, 
in  pursuance  of  the  said  orders,  made  and  perfected,  and 
then  and  there,  by  virtue  of  the  same  orders  lespectiveiy, 
and  of  the  said  act,  became  and  was  and  ever  since  ham 
hfien  a  common  pMblip  king*^  higUway  for  all  the  king's 

(«)  R,  V.  the  Inhabitanta  of  puTposes,  and  be  repaired  as 
Sheffield^  2  T.  R.  106.  The  such.  By  a  subseouent  daiite 
defendants  pleaded  a  prescript  the  inhabitants  of  ine  townshiD 
live  obligation  on  the  inhabit-  of  Sheffield  were  ezempied 
ants  of  the  township  of  Sbef»  from  the  lepaiiingof  any  oi  the 
iield,  to  repair  all  highways  roads  made  under  the  act.  The 
within,  the  township,  to  which  court  held,  that  the  township 
the  prosecutQcs  demurred,  and  beinzthus  specially  exempted, 
judgment  was.  given  by  thei  the  burthen  of  repairing,  hj 
court  of  K*  B.  for  the  king,  the  rule  pf  common  law,  de- 
The  act  in  (j^uestion,  viz.  19  volved  upon  the  parish  at  laige^ 
jG.  3.  c.  99.  directed,  that  the  with  the  exception  of  the  town- 
highways  to  be  made  in  pursu-  ship.  See  1  Vent.  1^*  9« 
tuanoe  of  the  act,  should  be  1  Ld  Ray.  725.  5  Burr.  27()(^ 
highways  to  all    intents  and 
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subjects,  &c.  That  afterwards,  to  wit»  on  the  Ist  of 
June,  1785,  a  certain  part  of  the  said  common  king's  high- 
way in  Sheffield  Park  [particularly  describing  i<),  and 
continually  from  that  time  was  and  is  ruinous,  &c.  {as  in 
prec.  269,  p.  6Q4.)  and  that  the  inhabitants  of  the  said  pa- 
rish of  Sheffield,  (except  th^inhabitants  of  the  townsnip 
of  Sheffie(d)  ought  to  repair  and  amend  the  same  when 
and  so  often  as  shall  be  necessary. 

The  second  count  stated,  that  on  the  1st  of  June,  1785^ 
there  was  and  yet  is  a  certain  common  king's  highway, 
leading  from  the  town  of  Sheffield  to  Woodtnorpe,  in  the 
said  county  of  York,  for  all  the  liege  subjects,  &c.;  and 
that  a  certain  part  of  the  same  common  king's  highway, 
situate  and  being  in  Sheffield  Park  {particularly  describe 
ing  t7),  on  the  2nd  of  June,  1785,  and  continually  from 
that  time  until,  &c.,  was  and  yet  is  veiy  ruinous,  &c*  {as 
before).  And  that  the  inhabitants  of  the  parish  of  Shef« 
field,  (except  the  inhabitants  of  the  township  of  Sheffield, 
who  are  exempted  from  the  repair  thereof,  by  virtue  of 
an  act  of  parliament  passed  in  the  nineteenth  year,  &cO 
ought  to  repair  and  amend  the  same  when  and  so  often  9A 
8ba|l  be  necessary » &c. 
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PLEAS. 


325.  Not  guUty  m  ca$e  of  tntuim  orfolamfm 

And  being  immediately  asked,  how  be  will  acquit  him- 
self of  the  premises  {in  case  of  felony,  or  of  the  treasons^ 
tn  case  of  treason^)  above  hid  to  his  charge,  saith  that  he 
18  not  guilty  thereof,  and  thereof  for  goc^  and  for  ill  he 
puts  himself  upon  the  country  {a). 

326.  Not  guilty  upo^  an  information  m  the  King's  Bendu 

And  now,  to  wit,  on  ■  next  after  three  wed» 

of  St.  Michael  in  that  same  term,  before  our  lord  the 
king,  at  Westminster,  comes  the  said  A.  B.  by  C.  D.  bif 
attorney,  and  after  oyer  of  the  said  information,  ttith, 
that  he  is  not  guilty  thereof,  and  of  this  be  puts  himself 
upon  the  country ;  and  the  said  C.  D.  attorney-general 
of  our  said  lord  the  king,  in  the  court  of  our  said  lord  the 
king,  who  prosecutes  for  our  said  lord  the  king  in  this 
behalf,  doth  the  like,  &c. 

327.  Plea  of  a  wrong  addition  (6], 

And  the  said  A.  B.  (c),  who  in  and  by  the  said  indict* 
ment  is  called  by  the  name  and  addition  of  A.  B.  late  of 
the  parish  of  K.  in  the  county  of  M.  veoman,  in  his  own 
person  cometh,  and  having  heard  the  said  indictment 
read,  says,  that  at  the  time  of  the  taking  the  said  indict* 
ment,  and  long  before,  he  the  said  A.  B.  was  and  em 

(a)  In  cases  of  treason  and         (c)  Apleaof  misnomersboold 

felony,  no  issue  is  joined  with  comnjence  thus,  **  wheieopon 

the  prisoner  on  behalf  of  the  cometh  R.  W.  who  is  iodided 

crown.  by  the  name  of  J.  W."  and  tf 

(5)  The  plea  should  be  ten-  he  should  say,  **  the  said  J.W. 

dered,  engrossed  upon  parch-  he  would    be  ooncloded* 

ment,  but  in  some  instances  Hale,  175« 
such  a  plea  has  been  allowed 
when  6nered  ore  tenvs. 
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since  batb  been,  aed  3tiU  is  inhabitipg,  commorant,  and 
reBtdent,  in  the  parish  of  St  James,  in  the  liberty  of  W^sfc- 
minster,  in  the  said  county  of  M. ;  without  this,  that  be  ^ 
the  said  A.  B.  now  is,  or  at  the  taking  of  the  said  indict- 
n^enty  or  at  any  time  before,  was  inhabiting,  resident,  or 
commoraut  at  the  parish  of  K.,  in  the  said  countv  of . 
M.,  and  this  he  is  ready  to  verify.    Wherefore,  and  be- 
cause he  the  said  A.  B.  is  not  callcKl  in  the  said  indictment,  , 
A.  B.  late  of  the  parish  of  St  James,  in  the  liberty  of 
Westminster,  he  the  said  A.  B.  prays  judgment  of  the 
said  indictment,  and  that  the  same  may  be  quashed  (rf). 

328.  Plea  of  misnomer  of  the  defendants  christian  nanUm 

And  Francis  Berthe,  who  is  indicted  by  the  name  of 
Thomas  Berthe,  cometh  here  into  court  in  his  own  proper 
person,  and  having  heard  the  indictment  aforesaid  read, 
and  protesting  that  ne  is  not  guilty  of  Ae  premises  charged 
in  the  said  indictment,  or  of  any  part  thereof,  prayeth 
judgment  of  the  said  mdictment,  because  he  says  that  he 
was  baptized  by  the  name  of  Francis,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid;  and  by  the  christian 
name  of  Francis  hath  always  since  his  baptism  been  named 
and  called,  without  this,  that  the  said  Francis  Berthe  now 
is,  or  ever  was,  called  or  known  by  the  christian  name  of 
Thomas,  as  by  the  said  indictment  is  supposed;  and  this 
the  said  Francis  is  ready  to  verify,  wherefore  he  prays  that 
he  may  be  dismissed  by  the  court  of  our  said  lord  the 
king,  here  upon  the  premises,  and  that  the  said  indictment 
against  him  may  be  quashed. 


329.  Plea,  that  the  defendant  has  no  addition  (c). 

And  the  said  A.  B«  comes  in  his  proper  person,  and 
having  beard  the  said  indictment  read,  says,  that  he,  at 
the  time  of  the  taking  of  the.  said  indictment,  and  long 

[d]  It  is  necessary,   under  is  true.    The  plea  should  be 

the  Stat.  4  &  5  Ann,  c.  16.  s.  11.  signed  by  counseU 
to  verify  the  truth  of  the  plea         (e)  Note,  that  as  the  defect 

by  affidavit,  or  to  shew  some  appears  on  the  record,  the  ob* 

probable  matter  to  induce  the  jection  may,  it  seems,  be  taken 

court  to  believe  that  such  plea  on  a  motion  to  quash  the  in-* 

dictment^  vide  Appendix, 
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before,  wat  and  yet  is  a  yeoman ;  and  that  the  said  iin 
dictment  does  not  contain  an  addition  of  the  said  estate 
of  the  said  A.  B.,  nor  of  any  estate,  degree,  or  mysteiy  of 
the  said  A.  B.:  and  this  he  is  ready  to  verify :  wheierore, 
for  want  of  the  addition  of  the  estate,  d^pree.  or  mysteiy. 
of  the  said  A.  B.  in  the  said  indictment,  be  prays  jndg^ 
ment  of  the  9aid  ipdictment,  and  that  the  same  may  be 
qqashed* 


330.  Pka  im  abaUmeml  of  a  writ  of  apngal,  thai  there  h  no 

pariih  a*  the  omenameamiL 

Comes  and  defends  the  force  and  injury,  when,  4c 
and  aU  the  felopy  and  whataoerer,  &c  because,  he  says^ 
that  he  the  said  C.  D.  is  by  that  writ  appealed  fay  the 
name  of  C.  D.  late  of  the  parish  of  Saint  Jamea^  West- 
minster, ia  the  county  of  Middlesex,  gentleman ;  whems 
iq  truth  and  in  fiict,  there  is  a  certain  parish  in  the  cona^ 
of  MiddleseXj  called  and  known  by  the  name  of  the  parish 
of  Saint  James,  within  the  liberty  of  Westminsiier;  bot 
that  there  is  not  within  the  said  county  of  Middlesex,  nei* 
ther  was  there  on  the  day  of  obtaining  the  said  origiori 
writ  of  appeal,  neither  hath  there  since  been,  aqy  parish, 
town,  or  place»  known  and  called  by  the  name  of  the  pa- 
rish  of  Saint  James,  Westminster,  as  the  said  A.  B.  by  his 
writ  aforesaid  above  supposes,  and  this  he  the  said  C.  D. 
is  ready  if)  verifv.  wheretore  he  prays  judgment  of  the  said 
Mf rit^  1^  th^t  the  99me  may  be  quashed^  ^c. 


aUegatiam 


And  the  said  A.  B.  &c.  and  saith,  that  eitr  said  kwd 
ought  not  further  to  impeach  or  molest  him  the  said  A. 
B.  on  account  of  the  premises,  because  he  saith,  that  the 
said  indictment  is  insufficient  in  law  to  put  him  the  said 
A  •  B.  to  answer  to  the  said  indictment ;  and  that,  by  the 
law  of  the  land,  no  process  ought  to  be  made  upon  the 
said  indictment  against  him  the  said  A.  B. ;  for  that  it 
doth  not  appear  by  the  said  indictment,  upon  what  certain 
day,  or  in  what  certain  place,  the  offence  aforesaid,  in  the 
indictment  aforesaid,  supposed  to  have  been  committeJ  by 
the  said  A.  B.,  was  coi^mitted  by  the  said  A.  B.,  as  by  the 
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hvr  of  the  land  ought  to  appear ;  wherefore,  for  the  in- 
sufficiency ef  the  said  indictment,  be  pra}r a  judgment,  and 
that  he  may  be  discharged  from  the  premises  by  the  court 
here,  &c* 

332.  Demurttr  to  an  indictment  for  non-repair  of  an  highway^ 

And  now,  that  is  to  say,  on,  &a  at,  &c.  come  C«  D. 
and  E.  F.  two  of  the  inhabitants  of  the  said  parish,  in  the 
name  of  all  the  inhabitants  of  the  said  parish,  by  6.  H. 
their  attorney,  and  having  heard  the  said  indictment  say, 
that  our  said  lord  the  king  will  not,  and  ought  not,  fur- 
ther to  impeach  or  trouble  the  said  inhabitants  of  the 
said  parish,  on  account  of  the  premises  aforesaid ;  because 
they  say,  that  the  said  indictment,  and  the  matters  therein 
contained,  are  insufficient  in  law ;  and  that  they,  the  said 
inhabitants  of  the  said  parish,  are  not  bound  by  the  law  of 
the  land  to  answer  thereto;  whereupon,  for  the  insuffi- 
ciency thereof,  they  pray  judgment  of  the  said  indict* 
nient,  and  that  the  said  inhabitants  of  the  said  parish  may 
be  discharged  by  the  court  here  of  the  premises  aforesaid. 


333.  Plea  of  auterfoits  acauii  to  an  indictmefit  for  burglary  and 

demurrer,  (f) 

The  said  James  Vandercomb  and  James  Abbott  protest* 


(/)  In  the  case  of  Vander- 
comb and  Abbott,  Leach,  816, 
supra  324. 

And  see  the  case  of  the  King 
V.  Clarke^  1  Broderip  &  Bing- 
ham, 473.  The  prisoner 
pleaded  that  she  had  been 
acquitted  on  an  indictment  for 
murdering  a  child,  by  adminis- 
tering a  certain  deaaly  poison, 
to  wh,  oil  of  vitriol,  and  by 
forcing  the  child  to  take,  drink, 
and  swallow  down,  a  lat^e 
quantity  of  the  said  oil  of  vi- 
triol, knowing  it  to  be  a  deadly 
poison,  whereby  the  child  be- 
came sick  and  distempered  in 
bis  body,  and  by  that  sickness 


languished  and  died.  Held 
(by  eleven  judges.  Wood,  B. 
absent)  a  g:ood  bar  to  an  in* 
•dictment,  (Ist  count,)  for 
murdering  the  same  child,  by 
administering  a  large  quantity 
of  oil  of  vitrioU  and  forcing 
the  child  to  take  into  his  mouth 
and  throat  a  large  quantity^  of 
the  said  oil  of  vitriol,  knowing 
that  the  said  oil  of  vitriol  would 
occasion  the  death  of  the  child, 
whereby  he  became  disordered 
in  his  mouth  and  throat,  and 
by  the  disorder  choking,  suffo- 
eating,  and  strangling,  occa.- 
sioned  thereby,  languished  and 
died  ;    (2nd  count,)  for  mur-^ 
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ing  that  they  are  Tiot  gailty  of  the  premiies  cbar^  id 
the  said  indictment,  demand  judgment  of  the  said  indict- 
ment, and  all  and  eveiy  part  thereof,  they  haTiiijg  hereto- 
fore,  by  a  jury  of  the  countiy,  in  due  form  of  law,  been 
acquitted  and  discharged  of  the  premises  in  the  said  in- 
dictment above  specified  and  charged  on  them ;  and  for 
plea  to  the  said  indictment,  say,  that  our  said  lord  the 
king  ought  not  further  to  prosecute  them  by  reason  of  the 
premises  in  the  said  indictment  mentioned;  because,  tber 
say,  that  heretofore,  to  wit,  at  this  now  present  deliveqr 
of  the  king*s  gaol  of  Newgate,  now  holding  for  the  county 
of  Middlesex,  at  Justice  Hall,  in  the  Old  Bailey,  in  die 
suburbs  of  the  city  of  London,  they  the  said  James  Yan- 
dercomband  James  Abbott  stood  indicted  by  the  names  and 
description  of  JamesVandercomb,  late  of  the  parish  of  Saint 
<3eorge,  Hanover  Square,  in  the  said  county  of  Middlesex, 
labourer,  and  James  Abbott,  late  of  the  same,  labonrer.  For 
that  they,  &c.  as  by  the  said  indictment  now  here  lemain- 
ing,  affiled  of  record  in  the  said  court  of  the  delivery  of 
the  said  goal  of  our  said  lord  the  king,  of  Newgate,  more 
fully  and  at  large  appears.    On  which/ said  indictment 
they  the  said  James  Vandercomb  and  James  Abbott,  after* 
.wards,-  to  wit,  at  the  same  session  of  gaol  delivery,  novr 
holding  for  the  county  of  Middlesex  as  aforesaid,  in  doe 
form  of  law  were  tried,  and  by  a  juiy  of  the  county,  then 
and  there  in  due  form  of  law  chosen,  and  sworn  to  speak 
the  truth  of  and  concerning  the  premises  in   the  said 
indictment  last  above  mentioned  specified,  then  and  there, 
in  due  form  of  law,  were  acquitted  and  found  not  guil^' 
of  the  premises  in  the  said  last  mentioned  indictment  spe- 
cified and  charged  on  them,  as  they  the  said  James  Van- 
dercomb and  James  Abbott,  in  their  plea  to  the  said  last 
mentioned  indictment  in  that  behalf,  have  allied ;  where- 
upon, it  was  considered  and  adjudged  by  the  said  last 
mentioned  court  there,  that  they  the  said  James  Vander* 
comb  and  James  Abbott,  of  the  premises  in  the  said  last 
mentioned  indictment  specified,  snould  be  discharged  and 

derin^  the  child,  by  adminis*  he  became  disord|ered   in  hit 

tering  a  certain  acid,   called  mouth  and  throat,  and  incapa- 

oil  of  vitriol,  and  forcing  the  ble  of  swallowing  his  food,  and 

child  to  take  a  large  quantity  died  of  the  infiammation,  ia- 


of  the  said  acid  into  his  mouth     jury,  and  disorder,  occasioasd 
and  tttfoat,  by  means  whereof     thereby. 
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'^acquitted  thereof,  and  the  said  James  Vandercomb  and 
James  Abbott  further  say,  that  they  the  said  James  Van- 
dercomb and  James  Abbott,  now  here  pleading,  and  the 
said  James  Vandercomb  and  James  Abbott,  in  the  indict- 
ment aforesaid  named,  and  thereof  acquitted  as  aforesaid^ 
are  the  same  identical  persons,  and  not  other  or  different 
persons ;  and  that  the  said  burglary  in  the  said  dwelling 
house  of  the  said  Mercial  Nevill  and  Ann  Nevill,  in  the 
indictment  aforesaid,  above  pleaded,  specified,  and  sup- 
posed to  be  done  and  committed  by  them  the  said  James 
Vandercomb  and  James  Abbott,  is  the  same  identical  and 
individual  burglary,  as  in  the  said  indictment,  to  which 
they  the  said  James  Vandercomb  and  James  Abbott  are 
now  here  pleading,  is  supposed  and  alleged  to  have  been 
done  and  committed  by  them  the  said  James  Vauder* 
comb  and  James  Abbott,  and  not  other  or  different,  to 
wit,  at  the  parish  of  Saint  George,  Hanover  Square,  afore- 
said, and  in  the  county  aforesaid,  and  this  they  are  ready 
to  verify,  &c.  Wherefore,  they  pray  judgment  of  the 
court  here,  whether  our  said  lord  the  king  will  or  ought 
further  to  prosecute,  impeach,  or  charge  them  on  account 
of  the  premises  in  the  said  indictment,  to  which  they  the 
said  James  Vandercomb  and  James  Abbott  are  now  here 
pleading,  contained  and  specified,  and  whether  they  ought 
further  to  answer  thereunto,  and  that  they  may  be  dis- 
missed this  court  without  delay. 

To  this  plea  there  was  the  following  demurrer  : 
And  Thomas  Shelton,  esquire,  who  prosecutetb  for  our 
said  lord  the  king,  in  Ihis  behalf,  cometh  and  saith  that, 
for  and  notwithstanding  any  thing  in  the  said  plea  of  the 
said  James  Abbott  and  James  Vandercomb,  by  them  above 
pleaded,  our  said  lord  the  king  ought  further  to  prosecute 
them  the  said  James  Abbott  and  James  Vandercomb,  bv 
reason  of  the  premises  in  the  said  indictment,  to  which 
the  said  plea  is  above  pleaded,  mentioned ;  because,  he 
saith,  that  the  said  plea,  and  the  matters  therein  contained, 
are  not  sufficient  in  law  to  bar  our  said  lord  the  king  from 
further  prosecuting  them  the  said  James  Abbott  and 
James  Vandercomb,  by  reason  of  the  premises  in  the  said 
indictment,  to  which  the  said  plea  is  above  pleaded,  men- 
tioned ;  and  this  the  said  Thomas  Shelton  is  ready  to  ve- 
rify :  wherefore,  lie  prays  judgment  that  our  said  lord  the 
king  may  further  prosecute  them. the  said  James  Abbott 
and  James  Vandercomb,  by  reason  of  the  premises  in  the 
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said  indictment,  to  which  the  said  plea  ia  above  pleaded^ 
mentioned,  and  that  the  said  James  Abbott  and  James 
Vandercomb  may  answer  over  to  the  same  indictmeot. 
To  this  demurrer  there  was  a  joinder  as  follows: 
And  the  said  James  Vandercomb  and  James  Abbott 
being  now  here  as  aforesaid,  in  their  proper  persons,  under 
the  custody  of  the  said  sheriff  of  the  county  of  Middle^ 
sex,  say»  tliat  the  said  plea  of  themfthe  said  James  Van- 
dercomb and  James  Abbott,  in  form  aforesaid,  above 
pleaded,  and  the  matters  therein  contained,  are  sufficteot 
m  law  to  bar  our  said  lord  the  king  from  further  prosecut- 
ing them  the  said  James  Vandercomb  and  James  Abbott, 
by  reason  of  the  premises  in  the  said  indictment,  to  which 
the  said  plea  is  above  pleaded,  mentioned.  And  this  they 
are  ready  to  verify,  &c.  Wherefore,  as  before,  they  pny 
judgment,  and  that  our  said  lord  the  king  may  be  barred 
from  further  prosecuting,  by  reason  of  the  premises  men- 
tioned in  the  said  indictment;  to  which  the  said  pdesof 
them  the  said  James  Vandercomb  and  James  Abtiott  it 
above  pleaded;  and  that  they  may  be  dismissed  this 
court  without  day,  &c. 


334.  Plea  to  the  jurisdiction  upon  a  trial  for  high  treason  under  a 

special  commission  [g]. 

Upon  the  motion  of  Charles  Hamilton  Gordon,  esqu'ne, 
and  '  Jodrell,  esquire,  bein^  assigned  as  counsel 
for  the  defendants  in  this  cause,  and  by  their  consent,  and 
also  at  the  desire  and  request,  and  by  the  consent,  of  the 
defendants  now  at  the  bar  here,  and  also  by  the  consent  of 
Mr.  attorney-general  on  behalf  of  the  king,  it  is  ordered 
by  the  court  here,  that  Richard  Foy,  the  last  of  the  jurors, 
sworn  and  impannelled  in  this  cause,  be  withdrawn  out  of 
the  panel ;  and  that  the  rest  of  the  jurors  in  this  cause  be 
dischar^d,  no  evidence  whatsoever  having  been  e^ven  to 
the  saia  jury  in  this  cause,  either  on  the  part  of  the  king 
or  of  the  defendants.  And  it  is  further  ordered  by  the 
court  here,  that  the  said  defendants  have  leave  to  with- 
draw their  pleas  of  not  guilty  by  them  formerly  pleaded, 

(g)  Foster,  17. 
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to  the  indictment  in  this  cause,  and  have  leave  to  pfead  to 
the  jurisdiction  of  this  court;  and  that  the  said  defend- 
ants  have  time  till  to-morrow  to  put  in  such  plea,  and  that 
they  deliver  copies  of  such  plea  to  Mr.  Sharpe,  solicitor 
for  the  king  in  tnis  cause,  by  eight  of  the  clock  tnis  evening* 
And  thereupon  the  said  defendants  do  now  here  at  the  bar 
withdraw  their  said  plea  of  not  guilty,  in  order  to  put  in 
such  plea  to  the  jurisdiction  of  thi,s  court  asaforesaiil. 

And  the  said  Alexander  Kinloch,  in  his  own  proper 
person,  comes,  and,  having  heard  the  indictment  aforesaid 
read,  and  protesting  that  he  is  not  guilty  of  the  premises 
charged  in  the  said  mdictment,  for  plea  nevertheless  saith, 
that  he  ought  not  to  be  <:ompelled  to  answer  to  the  said 
indictment;  because  he  saith,  that  the  kingdom  of  Scot- 
land, before  and  until  the  time  of  the  union  of  the  two 
kingdoms  of  England  and  Scotland,  was  regulated  and  go* 
vemed  by  the  proper  laws  and  statutes  of  that  kingdom, 
and  not  by  the  laws  and  statutes  of  the  kingdom  of  Eng- 
land ;  and  that  ever  since  the  said  union  of  the  said  two 
kingdoms,  that  part  of  the  realm  of  Great  Britain,  called 
Scotland,  hath  been,  and  yet  is,  governed  and  regulated  by 
the  proper  laws  of  that  part  of  the  said  riealm,  called  Scot- 
land»  and  not  by  the  laws  of  that  part  of  the  said  realm, 
called  England. 

And   the  said  Alexander  Kinloch  farther  saith,  that 
within  the  said  kingdom  before  the  union  of  the  said  two 
kingdoms,  and  until  the  said  union  thereof,  and  within 
that  part  of  Great  Britain,  called  Scotland,  ever  since  the 
said  union,  there  hath  been  and  now  is  a  certain  court 
called  th6  court  of  justiciary:  and  that  all  and  singular 
offences  of  hish  treason,  committed  within  the  said  king-* 
dom  of  Scotland,  before  and  until  the  said  union,  and 
within  that  part  of  the  realm  of  Great  Britain,  called  Scot- 
landy  since  the  said  union  Sy  the  natives  thereof,  appre- 
hended or  taken  for  such  offences  there  (except  peers 
of  the  realm  of  Great  Britain),  have  been,  and  of  right 
ou^t  to  be,  inquired  of,  heard,  and  determined  in  the  said 
court  of  justiciary,  before  the  justices  of  that  court,  or  in 
some  other  courts,  or  before  other  justices  within  tbe^  said 
realoa  of  Scotland,  before  the  union,  and  within  that  part 
of  the  realm  of  Great  Britain,  called  Scothmd,  since  the 
said  union;  and  not  in  any  courts  or  before  any  justices 
within  the  realm  of  England,  before  the  said  union,  or 
within  that  part  of  the  realm  of  Greajt  Britain,  called  l::ug« 
land,  since  the  said  union. 

vox*.  li<  £   E 
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And  the  QftU)  Alesqaader  I^^inlocb  fatther  flaiA«  thil 
Foeiiabiers,  in  the  shire  of  Mom^,  ki  the  Baid  indicUneBl 
mentioned*  the  plaoe  where  the  said  ofTence  oootaiaed  in 
t|be  said  ipdictment  is  supposed  to  have  been  comibitiHl, 
befofe  and  until  the  said  udioq  of  the  said  two  kingdosi 
was  within  and  parceV  of  the  said  kingdom  of  Sootbod, 
«Dd  ever  aince  the  said  union  was  afid  ttow  is  Ijriag  wilkis 
and  parcel  of  that  part  of  the  lenl^fr  of  Gfoat  Britain  called 
lSootland« 

And  the  said  Alexander  Ki9^h  &rther  aaith»  thst  hewas 
bom  within  that  part  of  the  realn»  of  Great  Britwi,cdkd 
Scotland^  to  wit,  at  Fochabers  aforesaid ;  and  thatal  thetine 
when  the  said  offonc^  in  the  said  indictment  ooDtsineiii 
therein  supposed  to  hav^  been  committed,  and  Umg  beta 
that  time  and  since,  he  the  said  Alexander  Kinkcb,  «« 
resident  and  comraorant  within  that  part  of  Great  Britao, 
called  Scotland,  to  wit,  at  Fophabeis  aforesaid.  And  khs 
be  is  ready  to  verify.  Wherefore  the  said  Alesaoda 
Kinl<H:h  prays  judgment,  if  the  court  of  our  h>rd  the  kii( 
here  will  farther  proceed  upon  the  indictment  dkt&fH 
ilgainst  him,  and  that  he  m^  be  dismiaaed  from  the  coiHl 
hereof,  and  upon  the  premises^  &c. 

And  the  said  Sir  Dudley  Rider,  kniabt,  attoram;^ 
ral  of  our  present  sovereign  lord  the  Kin^  wbe^  w  <Ni 
said  present  sovereign  lord  the  king^  in  thia  behalf,  fntt- 
cutetb,  as  to  the  said  plea  of  him  the  said  AleKander  Kk 
loch,  by  him  above  pleaded  as  aforesaid^  for  our  ssid  pi^ 
sent  sovereign  lord  the  ki^g  saith»  that  the  said  plei  uii 
the  matter  therein  contained,  are  not  sufficient  io  hw  10 
preclude  the  court  here  from  their  jurisdiction  to  hear  iv 
determine  the  high  treason  mentioned  and  specified  it  A|| 
said  indictm»t,  and  above  chaiged  upon  him  die  «» 
Alexander  Kinloch,  in  and  by  the  said  indiptmeot  Vf\i» 
fere,  for  vrant  of  a  proper  and  sufficient  answer  in  this  be* 
half,,  he  prayeth  judgment,  and  that  the  said  A3eM^ 
Kinloch  may  answer  m  court  here  to  our  said  proMSti^ 
vereign  lord  the  king,  touchiog  and  conoernii^  the  pit* 
mises  aforesaid. 

And  the  said  Alexander  Kinloch  likewise. 


335.  Plea  to  on  ampeal  of  murder^  auUr^foiU  comnd  cf  a*** 

sloMgnUr  and  admisdonjo  hu  cUr^. 

Because  he  says,  that  otherwise,  to  wit,  at  the  geo0v 
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goal  dd^Wetr  OT  tar  lord  the  king  6f  bis  eowihr  <if  Gmn^ 
MflaiNii  botden  fivr  tbe  cMmntjr'  of  Gomb^rhuia  tferataU^ 
nc  the  cit^  of  Garlble,  in  the  sfttd  coiihty,  6n,  Ice^  before 
£.  W.  kni^bt,  cUief  baron  of  thd  fixebeqner  of  our  8ai<l 
lord  the  king,  kni  h  T.  kni^ht^  one  of  the  j!iisfk;eli  of 
oar  mid  lard  thd  king^  ateignm  to  held  ]^iee»  before  the 
king  himself,  jtt^icek  airigned  to  delivcfr  tb^  go^l  of  onr 
»akl  lord  the  king  of  tlnM  being  in  the  saki  prison^ 
upon  the  teth  of  J.  B.  [and  hdeJiiy-onS  othets,)  gtod  and 
lawful  tnenof  the  county  aforeeaia^  swdrn  to  intftiH^  and 
pretont  for  onr  said  k>fd  the  king  and  the  bbdy  of  the 
said  county,  it  was  presented^  that  T.  h.  kt^  of»  fcd.  gem 
tleman^  not  hayiag  the  fear  6f  Ged  before  hl»  ejres^  hwt 
b^ingr  moted  atfd  sedwcedy  &ow  {^MHng  etti  the  iil^dictmeni) 
agiin^  the  peace  of  oar  said  lord  the  king,  bia  crown^ 
amd  dignity.    And  that  the  said  T«  L.  being  then  and 
tb^re  brought  to  the  b^r  before  the  said  justices,  by  J.  P* 
esquire,  ti^n  sheriff  of  (he  county  aforesaid,  to  whose 
custody  he  had  been  before  c6mmitted,   in  bis  propef 
pets6ri  comes^   and  then  and  there  being  in^mediat^ 
ashed,  how  be  would  acquit  himself  of  the  premises,  bv 
the  said  indretment  ^bove  alleged  against  bini,  then  toidl^ 
that  he  was*  ilot  guilty  thereof,  and  thereof  for  good  and 
ill  then  put  hiRYseif  u]k>n  the  country;   and  the  jory 
Sworn  Chereupon  by  tlie  sAid  sheriff  in  that  behalf  then 
and  there  feturiied  and  impannelled,  to  wit,  J.  B.  gent^ 
ftc«  bemg  called  on,  came,  who  bemg  then  taken,  tried^ 
and  sWorn,  upon  their  oath  said,  tbalt  the  said  T.-  £/•  Waa 
not  guilty  of  the  murder  aforesaid,  in  the  indictment 
afeffMrid  above  specified,  in  Intaner  and  form  as^  he  the 
sard  T*  L^  bad*  in  his  plea  ab(We  alleged^  ik>r  hnd  be  evef 
fled;  but  the  jurors  aforesaid,  upori  tbeif  oath  aiibiesaid^ 
eb^n  aild  there  did  aay,  tbat  the  said  T.  L.  waa  guilty  of 
tbe  feteny  and  mansiaugbtei^  orily ,  Co  Wit,  of  tba  fekHliotM 
kiltffig  of  the  said  R.  A.  and  that  the  said  T.  L.  bed  no 
goodn  or  ehattels,  bnda  or  tenements,  ai  tbe  time  of  tbd 
coKinDlTttmg  6f  the  said  felony  and  manalaugbUlrtf  6r  evef 
afterwarda,  to  tbe  knowleifge  6f  the  sdid  jitron,  as  by  tiie 
fedofd  tliersof  in  full  foice  and  effect  stUl  bdtng,  (which 
recofdy  cur  kml  tbe  king  fdf  certain  reasont  hath  (Mu^ 
to  come  into  his  court  here,  before  the  king  himself,  by 
his  writ  of  certiorari'y  which  now  remains  fil^  of  record  in 
tbe  said  court  of  our  lord  tbe  king,  before  th^  king  him- 
self, aifkiongst  the  indictments  of  the  terra  of  Saint  Hilary, 
in  the        ■  ■  ■■  year  of  the  reign  of  our  said  lord  the.  king,) 
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amcxigst  other  things  fully  appean;  and  the  said  T.  L 
further  saith,  that  no  indgment  of  and  coocernhf  the 
premises  in  the  said  indictment  aDeged  against  him,  wis 
pronounced  at  the  said  general  gaol  ddiveiy;  but  the 
said  T.  L.  further  saith,  that  he  the  said  T.  L.  theo  wn 
and  yet  is  a  clerk,  and  then  and  there  at  the  said  geoenl 
goal  delivery  of  the  county  of  Cumberland  aiofesiii 
before  the  justices  assigned  to  deliver  the  said  gaol,  de- 
manded [h]  that  the  braefit  of  clergy  should  be  aikmed 
him  for  the  manslaughter  aforesaid,  whereof  he  was  then 
convicted  by  a  jury  of  the  country  as  aforesaid,  and  of* 
fared  himself  and  was  ready  to  read  as  &  clerk,  if  the 
court  would  admit  him  to  the  book  for  that  purpose;  aBd 
the  said  T.  L.  further  saith,  that  afterwards,  lo  wit,  oo 
Monday  next  after  the  morrow  of  the  purification  of  the 
Biessecl  Virgin,  in  the  term  of  Saint  Hilary,  in  tbe  eighth 
year  of  the  reign  of  our  said  lord  the  now  king,  in  the 
said  court  of  our  said  lord  the  king  here,  before  the  king 
himself,  came  the  said  T.  L.  in  his  proper  person,  in  the 
custody  of  the  marshal  of  the  marshalsea  of  our  kxd  the 
DOW  king,  in  the  court  of  our  lord  the  now  kiiif  ,  before 
the  king  himself,  into  whose  custody  the  said  T.  L  b^ 
fore,  to  wit,  oo,  &c«  being  brought  here  to  tbe  bubf 
virtue  of  a  writ  of  our  said  lord  the  king  of  AaiMxevrpif 
•d  iubjieiendttm,  ^c.  directed  to  the  sheriiT  of  tbe  ttiii 
county  of  Cumberland,  was  then  and  there  by  tbe  si^ 
court  committed,  and  is  committed  to  the  custody  of  the 
said  marshal;  and  immediately  by  the  said  court  beK 
being  asked  if  he  had  any  thing  to  say  for  himself,  vhj 
tbe  said  court  of  our  said  lord  the  king,  before  tbe  king 
himself,  shouid  not  proceed  to  judgment  and  ^c^^|i^ 
against  the  said  1\  L.  of  and  concerning  tbe  afi)refl» 
conviction  of  manslaughter  in  the  said  record,  for  the 
death  of  the  said  R.  A.  which  said  record  our  said  io^ 
tbe  king  had  Ibr  certain  reasons  caused  to  be  reiwM 
by  his  writ  of  certiorari,  into  tbe  said  court  ^  ^^^ 
lord  the  king,  bdbre  the  king  himself  as  aforesaid;  tw 
which  did  then  and  still  does  lamain  in  the  said  couit  a 
our  said  lord  the  king,  before  the  king  bimsetC  Aod  w^ 
said  T.  L.  then  and  there  (i)  sakl,  that  be  was  a  dtft. 

{h)  The  prayer,  under  the  provided,    might  be  tS^ 

Stat,  5  Ann.  c.  6.  would  now  nitn.*' 
be,  "  that  the  benefit  of  the  sta-  ft)  Under  the  slat  5.  An 

tute,    m  that  ca[st  made  and  c.  6.  the  entry  would  oov  be, 
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and  then  ^d  there  prayed  the  benefit  of  clergy  to  loe  ai-^ 
lowed  him;  and  thereupon,  the  book  being  then  and 
there  delivered  by  the  said  court  to  the  said  T.  L.  the 
said  T.  L.  did  then  and  there  read  as  a  clerk;  and  it  was 
then  and  there  considered  by  the  said  court,  that  the  said 
T.  L.  should  be  burnt  upon  his  left  hand,  and  the  said 
T.  L.  was  then  and  there  burnt  on  his  left  hand,  as  by* 
the  record  thereof,  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  fully  appears.  And  this 
he  the  said  T.  L.  is  ready  to  verify,  wherefore  he  prays 
judgment  if  the  said  J.  A.  ought  to  have  or  maintam  his 
said  appeal  against  him  the  said  T*  L.  concerning  the 
death  aforesaid,  &c.  with  this,  that  he  the  said  T.  L.  is 
willing  to  verify,  that  he  the  said  T.  L.  now  appealed, 
and  the  said  T.  L.  in  the  said  indictment  above  named, 
and  in  form  aforesaid,  convicted  and  burnt  in  the  hand, 
are  one  and  the  same  person,  and  not  another  or  different 
person,  and  that  the  wound  of  which  the  said  II.  A.  is 
supposed  in  the  said  appeal  to  have  died,  and  the  said 
wound  of  which  the  said  R.  A.  is  supposed  in  the  said 
indictment  to  have  died,  are  one  and  the  same  wound, 
and  not  other  and  different  wounds,  and  he  prays  allow- 
ance of  the  premises.  And  as  to  the  felony  and  murder 
aforesaid,  the  said  T.  L.  saith,  that  be  is  not  guilty  thereof^ 
and  thereof  for  good  and  ill  be  puts  himself  upon  the 
country,  &c.  and  the  said  J.  A.  doth  the  like,  &c. 

336.  Plea  hy  the  inluihitarUs  of  a  county  for  not  repairing  one 
half  of  a  public  hridgej  that  certain  persons  being  liable  ratione 
tenuree  to  repair  an  ancient  iimher  bridge  there,  which  was 
washed  away  by  a  floods  built  half  of  the  present  bridge,  ancf 
are  Uahle  to  the  repairs  (A). 

And  now,  that  is  to  say,  on  Friday  next,  after  the  oc-i 
tave  of  Saint  Hilary,  in  this  same  term,  before  our  said 
lord  the  king,  at  Westminster,  R.  C.  and  J.  W.^  two  of 


that  the  benefit  of  the  statute, 
**  in  such  case  made  and  pro^ 
vided,  might  be  allowea  to 
him,  '^d  tne  same  was  allowed 
to  him  accordingly,  and  there* 
upon  it  was  considered,  &c«'*  A 
person  convicted  of  manslaugh- 


ter is  still  liable  to  be  burnt  in 
the  hand. 

{h)  In  the  case  of  the  King 
a^inst  the  Inhabitants  of  the 
West  Riding  of  Yorkshire,  2 
East.  353,  n.  (u),  the  iahabit- 
ants  were  indicted  for  the  non- 
•TSptur  of   a    public    carriage 
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tb«  jnfaibii«ltt  of  the  $aiA  oouniy  of  S.,  ootne  by 

their  cterk  ip  couit»  as  well  by  tbemadves  as  all  men  the 

inhabitants  of  the  said  county,  excqpt  Sir  T.  D.  AckM, 

fcCf  ajid  baviflg  beard  the  said  indictiDeDt  raad,  «y«  tte 

the  iobabitant?  of  the  said  county  of  S.  (except  at  befne 

^Jtceptcd)  ought  not  to  he  chaiged  with  the  lepairiag  or 

a^ieDidiog  the  said  part  of  the  said  bridge  so  lying  in,  &c 

as  in  tbe  said  indictment  mentioned,  minr  the  htif  pat 

thereof  lying  therein,  and  theieby  suppoeed  to  be  in  gna 

decay,  broken,  and  ruinoas;  because  prote8tin|[  thtttke 

aaid  bridge  in  the  said  indictment  mentioned,  is  sot  m 

ever  was  such  common  public  bric^  as  by  tbe  nid  » 

dictment  is  above  supposed  for  plea  in  this  behalf,  thr 

aay,  that  long  before  the  firet  time  in  the  said  indictiiKoC 

mentioned,  and  during  all  the  time  in  the  said  tndictiDat 

pientioned,  and  wherein  it  is  thereby  supposed,  that  tke 

said  part  of  the  said  bridge  was  in  great  decay,  bnto 

and  ruinous,  tbe  said  Sir  T.  A.,  fcc  were  severtlly  nl 

respectively  seised  in  their  several  and  respective  daneaie 

as  of  fee  of  and  in  the  aeveral  and  respective  lands  sod  (e* 

pements  hereinafter  respectively  mentioned,  with  tbdr 

appurtenances,  via.  the  said  Sir  T.  A.,  of  and  mSOtaa 

of  land  with  the  appurtenances,  called  Vipley,  sadsboof 

{md  in  two  other  acres  of  land  with  the  appuiteaiBcei, 

caUed  BlacUands;  and  also  of  and  in  a  certaia  tmoM 

with  the  appurtenances,  called  Exbridge  house,  lyuf  ^ 

being  in  the  parish  of,  &c  and  the  said  of  and  in,  ^ 

and  tbe  said  R.  C.  and  J.  W.  further  say,  that  a  certaa 

public  timber  bridge*  from  tiine  whereof,  &c  until  tbe 

said  destruction  thereof  bereinidfter  mentioniedv  was  erected, 

hridgBf  plea  that  certain  town-  the  townshipa   oodd  aoc  be 

ships  were  liable,  by  prescrip-  bound  by  prescription  tt>  ^ 

tioD,   to   the   vepaiT   of   thq  pMr  a  carnage  Imdge,  wb 

bridge.    It  appeared  upon  the  pad   heen   epiistiitalad  viua 

trialtbat  until  the  year  1745  time  of  lyiemory.    ^^ 

the  bridge,  which  tiU  then  was  said,  where  a  ptuty  is  bmad  ^ 

merely  Kfoot  brid^,  had  then  repair  a  foot  hn^  ^  ^ 

been  enuDrged  by  the  town**  aiA  discharge  hinsetfW^ 

ships  into  a  horse  bridge  at  i«g  it  imo  a  horse  or  ctnse| 

Iheu  expense,  aad  m  1755  had  bndge,  but  sdU  ha  iUl  ^ 

been  again    enlaiged  by  the  beboaad  te  itpairit»**|2 

townships     into    a    carriage  bridge  that  is  pta  isia  ^ 

bridge.     After    a  verdict  m  therefore  qo.  aslolli9^*J'"v 

the  defendants,   the  court  of  ef  the  above  plea. 
K.  B*  grapited  a  new  trial,  for 
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made,  and  standing  over  the  said  river,  called  the  river 
£x.9  one  half  whereof  was  in  the  parish  of  B.,  in  the 
county  of  S.  aforesaid,  in  the  king's  highway,  mention^ 
in  the  said  indictment,  for  all  the  li^e  subjects  of  this 
realm,  to  go,  return,  pass,  and  repass,  over,  on  foot,  and 
with  their  horses  and  cattle,  at  all  times,  at  their  free 
will  and  pleasure;  which  said  timber  bridg^  long  before 
any  of  the  times  in  the  said  indictment  mentioned,  to  wit, 
on  — — ,  1748,  was  by  the  violence  and  rapidity  of  the 
said  river  Ex  broken  down,  destroyed,  and  carried  away, 
and  that  the  then  several  tenants  of  the  lands  and  tenanento 
herein  above  mentionedt  now  to  be  in  the  tenures  of  Sir  T. 
A.  &c.  did  in  the  place  of  the  same  timber  bridge,  and 
on  the  spot  where  the  same  had  been  erected  or  stood 
erect  and  set  up,  the  said  part  of  the  said  bridge  in  the 
said  indictment  speciBed,  viz,  at,  &c.  aforesaid.  The  re- 
maining part  thereof  being  erected  and  built  by  divers 
other  persons,  to  whom  it  then  and  there  of  right  belonged 
to  repair  the  part  of  the  said  timber  bridge  not  beiog  in 
the  said  parish  of  B,,  in  the  said  county  of  S.  And  the 
said  R.  C.  and  J.W»  further  any,  that  the  several  tenants  of 
the  aci^ral  lands  and  tenements  herein  above  mentioned 
to  be  in  the  tenure  of  tb0  said  Sir  T.  A.,  9cc*  for  the  tinoa 
being,  by  reason  of  their  tenune  of  the  said  several  lands 
and  tenements,  from  time  whereof,  &c.  until  the  destruo* 
tion  of  the  said  public  tiipber  bridge  herein  above  men- 
tioned, ought  to  have  repaired  and  amended,  and  used 
and  w^re  accustomed  to  repair  and  amend  the  said  half 
part  of  the  said  public  timber  bridge,  standing  in  the  said 

Earish  of  B.  in  tne  said  county  of  S.^  as  often  as  oocasion 
as  required,  and  from  the  time  of  erecting  and  building 
the  said  bridgCi  in  t^e  said  indictment  mentioned,  by  rea-* 
son  of  the  premises,  ought  to  have  repaired  and  amended, 
amd  were  used  and  were  accustomed  to  repair  and  amend, 
and  have  repaired  and  amended;  ^d  the  said  Sir  T.  A., 
&c.  by  reason  of  the  pjiemises;  still  ought  to  repair  and 
amend  the  said  part  or  the  said  bridge  in  the  saia  indict- 
inent  specified,  when  and  as  often  as  occasion  requires; 
without  this,  that  the  inhabitants  of  the  said  county  of  S. 
ought  to  repair  and  amend  the  said  half  part  of  the  said 
bridge,  lying  and  being  in  the  said  parish  of  B.,  in  the  said 
county  of  S.  aforesakl,  and  this  the  said  B.  C«  and  J.W.  are 
ready  to  verify  *  wherdbre  tbey  pray  judgment,  and  that  Uie 
inhabitants  of  die  said  county  of  S.  (except  as  before  ex- 
cepted) may  be  dismissed  and  diichai^ed  by  the  court 
here  therefrom,  tec. 
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337.  Plea  hy  two  of  the  inhabitants  of  a  parish  tfint  eiqf  nniirf 
guilty  (u  to  part  of  the  road  in  auestion^  and  as  to  the  hd,  tki^ 
itoupht  to  be  repaired  by  parttcuitn'  indrnduals^  hfrwumof 
the  indosurt  of  certain  l(Mds» 

And  A.  B.  an«l  C.  D.  two  of  the  inhabitants  of  the  said 
parish  of  M.  for  theroselveft  and  the  rest  of  the  inhibit' 
anU  of  the  said  parish  of  M.  except  E.  F.,  G.  E,  lod 
I.  K.  eome,  and  having  heard  the  said  indictment  rad, 
say,  that  as  to  certain  part  of  the  said  highway,  in  the 
said  indictment  specified,  and  therein  mentioned  to  be 
rufnous  and  in  decay,  beginning  at  A.  and  exteaiing 
from  thence  to  B.  in  the  said  indictment  mentioned,  ani 
therein  alleged  to  be  ruinous  and  in  decay  as  afomaid, 
they  are  [l]  not  guilty  of  the  premises  in  the  said  indict- 
ment specified,  above  laid  to  their  charge,  as  by  the  aid 
indictment  is  above  supposed,  and  of  this  they  put  tbcan 
selves  upon  the  countiy,  &c. ;  and  as  to  the  raidoe  of 
the  same  highway,  they  say,  that  they  do  not  intend,  tht 
our  said  lord  the  king  will  further  proceed  agaioal  the 
said  inhabitants  of  the  said  hamlet  of  M.  orany  of  them, 
except  the  said  E.  F.  and  G.  H.  and  I.  K.  by  ream  of 
the  premises  in  the  said  indictment  specified;  bectoK 
they  say,  that  the  said  residue  of  the  said  highway,  io 
the  said  indictment  mentioned,  and  therein  aihged  to 

(1)  Uponapleaofnotguxlty,  cessary  to  disclose  the  pomA 

the  pansh  may  shew  that  the  on  which  they  claim  to  he  dii- 

Toad  in  question  is  in  repair,  chaxged,    in   a  special  pie^ 

or  that  it  is  not  an  highwavt  1  Haw.  c  76.  s.  9.  I  Mod  J  H 

or  that  it  does  not  lie  withm  I  Vent.  256.   2  Saand.  159.  ^ 

the  parish,  for  these  facts  the  10.  and  so  stron^l^f  doe»  this 

prosecutor  is  bound  to  prove,  common   law  liability  attad^ 

and   therefore   they    may    be  that  where    penons  charged 

disproved    by  tbe  defendant,  with  the  repair  of  an  hi^bva; 

1  Str.   181,     But  the  parish  by  act  of  parh'ament  become 

being  primd  facie  bound  by  Insolvent   (1  Ld.    Ray.  72^) 

the  law  of  the  land  to  repair  or  particular  indiridnab  for- 

all  hiffh^yays  lyin^  within  it,  n^eriy  liable  by  prcscr"***' 

must,  m  order  to  dischaige  it-  are  exempted  from  the 

self  of  that  liability,  throw  die  by  legislative   provisioi 

burden  upon  others,   1  Vent*  borthen  immediately  ^^^^^ 

1S9.    Kathexine  Austin's  case,  upon  tbe  parish  at  laige.   21^ 

1  U.  Ray.  725.  2  T.  R.  11 1.  Riy.  il69«  2  Saimi  l^^^ 
And  for  this  purpose  it  is  ne- 
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be  ruinous,  miry,  deep,  broken,  and  in  decay,  adjoins, 
and  from  time  w  hereof  the  memory  of  mafi  is  not  to  the 
contrary  hath  adjoined  to,  certain  lands  in  the  parish  of 
M.  aforesaid,  now  and  at  the  time  of  the  taking  of  the 
said  inqusition,  in  the  several  occupations  of  the  said 
£•  F.  and  G.  H.  and  L  K. ;  and  that  the  said  residue  of 
the  said  highway,  in  the  said  indictment  mentioned,  and 
therein  alleged  to  be  ruinous,  deep,  miir,  broken,  and  in 
decay  as  aforesaid,  from  time  whereof  the  memory  of 
roan  is  not  to  the  contrary,  until  the  inclosur^  thereof 
hereinafter  mentioned,  was  a  certain  common  king*s 
highway,  upon  and  leading  over  a  certain  piece  of  open 
and  uninclosed  ground,  called  ,  of  which  the 

said  several  lands,  in  the  several  occupations  of  the  said 
£.  F.,  G.  H.,  and  I.  K.  were  parcel,  and  not  separated  or 
divided  from  the  same  by  any  fence  or  inclosure*    And 
that  afterwards,  to  wit,  on,  &c.  (m)  the  same  residue  of 
the  same  highway  was  inclosed  on  both  sides  thereof  1>y 
certain  fences,  then  erected  and  made  in  and  upon  the 
said  respective  lands,  now  in  the  occupation  of  the  said 
E.  F.  and  G.  H.  and  I.  K.  and  continually,  from  that  time 
hitherto  hath  continued,  and  still  contmues  (n),  so  in-^ 
closed  as  aforesaid ;  and  at  the  time  of  the  taking  the 
said   indictment,  and  continually  from  thenceforth  hi- 
therto hath  been,  and  still  is  continued  so  inclosed  by  the 
said  E.  P.,  G.  H.,  and  I.  K.  respectively,  by  and  with  the 
respective  fences  of  their  said  respective  lands.    And  that 
the  sa£d  E.  F.,  G.  H.,  and  I.  K.  respectively,  by  reason  of 
their  said  continuance  of  the  saia  inclosure  of  the  said 
residue  of  the  said  highway,  so  being  ruinous  and  in  de- 
cay as  aforesaid,  ought  to  have  repaired  and  amended, 
and  still  ought  to  repair  and  amend,  the  said  residue  of 
the  same  highway,  so  long  as  they  have  continued  and 
shall   continue  the  said  inclosure,  in  manner  following, 
that  is  to  say,  the  said  E.  F.  ou^ht  to  repair  and  amend 
so  much  of  the  said  residue  of  the  said  highway  through- 
out the  whole  breadth  thereof,  as  hath  been  so  continued 
inclosed  by  him,  on  both  sides  thereof  as  aforesaid ;  and 
BO  muc^  thereof  as  hath  been  so  continued  inclosed  by 

(m)  About  the  time  of  the  inclosure  of  the  adjacent  land, 

inclosure.  lay  it  open  Sjg^ain,  he  gets  rid 

(91)  This  is  necessaiyt  since  of  the  obligation.  1  Haw.  c^  76. 

if  a  person  bound  to  repair  an  s,  7,  and  supra.  779. 
highwmyA  in  consequence  of  his 
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tui»  on  one  i&le  theieof  only,  the  said  E.  F.  ought  to 
mpair  the  same  bigbway,  oa  tiiat  side  thcnof,  » fe 
^  the  laiddle  of  t£e  same  highway  (o) :  and  the  aid 
G.  9*  and  L  £•  respectiTdv  ought,  in  like  manner,  to 
repair  the  i^pective  parts  of  the  said  residue  of  the  nid 
liigbway  a4ioiiiiag  to  the  said  respective  indoBuiet,  to 
moytinued  1^  them  respectively  as  aforesaid,  throiighat 
the  whole  breadth  thereof;  wheve  the  same  is  so  iodand 
i>y  them  lespectively  on  both  sides  thereof,  and  whee 
the  same  is  so  inclosed  by  either  of  them  on  one  side 
th^eof  only,  then  the  said  6.  H.  and  L  K.  respectiidf 
^ugbt  to  repair  the  same  respective  parts,  so  iaclosed  hf 
eitW  of  them  on  one  side^  on  such  respective  side  ooly 
as  &r  as  the  middle  of  the  same  highway,  so  long  as  their 
^d  respective  inclosures  shall  be  continued  by  them  I^ 
apectively  as  aforesaid;  and  this  the  above^nestiooed 
A*  B«  and  C«  D.  for  themselves  and  the  rest  of  the  in- 
habitants of  ih»  said  parish  of  M.  (except  ss  afioienid) 
are  leady  to  verify  {p) ;  wherefore  they  pray  judgmeDtof 
the  court  here,  and  that  they  may  be  dismissed  and  d»- 
chaiged  of  the  premises  in  the  said  indictment  above  spe- 
cified. 


333.  Plm  Iff  a  pamhf  thd  the  road  m  qmsUon  u  s  s«v  fos^ 
ffuvie  iu  virtu$  of  an  qd  of  fmrliatMnl^t  Mepng  a  auiomf^ 
fiirticmar  townAipg,  an4  of  parUcidar  dutricU  m  on<  of  tMs 
<0U?fuAtp,  to  repoxr  their  own  highways,  and  aUtmg  tkt  fk 
other  highways  in  that  township  were  repairable  hypartlclff 
indwidualSf  ratione  tenurce,  and  that  the  highways  tn  ^veifics 
were  so  repairable^  no  determination  as  to  the  repairs  kaehj 
heen  made  in  jptcmianne  of  the  redted  acL 

And  hereupon  A.  B.  and  C.  P.  two  of  tbe  iobabiUots 
of  the  said  parish  of  B,  by  ■  '■  "»  their  attorney,  come, 
and  having  neard  the  $aid  indictment  read,  say  (bat  tbey 
do  not  intend  that  our  said  lord  the  king  will  further 
proceed  against  th^  inhabitants  of  the  said  parisb  of  f 
open  the  said  indlctmeot,  by  i^eason  of  the  preiaiMS  in 

(o)  See  note  (r),  p.  779.  not  to  traverse  tbe  dXi^^ 

(p)  if  a  palish  be  indieted  -  to  repair^  for  it  wooM  bet 
§n  not  Tenaiiiag  an  highway,  traverse  of  a  matter  «C  ^ 
or  a  eoimiy  for  aot  cepairing  a  and  thsr^fbrs  deimirfiMe.  ^ 
bridge,  and  thvowthe  chaiM  1  Sauwi^  23.  2  Sassd.  W 
upon  another,  the  plea  ought     a.  10* 
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ttie  indictment  nforesaid  above  specified,  because  they 
say  ^  that  the  said  parts  of  the  said  common  highway, 
so  being  in  decay  bs  in  the  said  indictment  is  specified, 
during  all  the  time  aforesaid,  and  also  at  the  time  of  pass- 
ing a  certain  act  of  parliament  made  and  passed  in  the 
47th  year  of  the  reign  of  our  said  lord  the  king,  entitled, 
^  An  act  to  continue,  &c.''  {setting  ovt  the  title  of  the  act,) 
were,  and  from  thence  hitherto  have  been,  and  still  are, 
parts  of  the  diverted,  or  new  line  of  road  in  the  said  act 
made  and  passed  in  the  47th  year  aforesaid  mentioned,  and 
tliat  the  said  perish  of  B.,  now  is  and  at  the  time  of  taking 
the  said  inquisition  was,  and  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  hath  beein  divided  into 
divers,  to  wit,  seven  districts  and  different  township?^  to 
wit,  E.  F.,  6.  H.,  &c.    And  that  within  the  said  town* 
ship  of  H.  there  now  are,  and  from  time  whereof  the 
memory  of  man  is  not  to  the  contreiy,  there  have  been 
divers,  to  wit,  three  distinct  and  different  districts,  to 
wit,  one  district  there  called  M.  one  other  district  ther^ 
called  N.  and  one  other  district  there  called  O. ;  and  that 
within  the  said  township  of  H.  but  not  within  the  said  se* 
veral  districts  thereof,  there  now  are,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contraiy,  there 
have  been  certain  lands  and  tenements  respectively  called 
P.,  Q.,  R.,  S.,  &a    And  the  said  A.  B.  and  C.  D*  fur- 
ther say,  that  within  the  said  parish  there  now  is,  and 
from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, there  hath  been  a  certain  ancient  and  laudable  cus- 
tom there,  during  all  the  time  aforesaid  used  and  ap- 
proved of,  with  respect  to  the  repairing  of  all  and  every 
the  king's  common  nighways  within  the  said  parish,  that 
would,  but  for  the  said  custom,  be  repairable  b^  the  in- 
habitants of  the  said  parish  of  B.  at  large,  that  is  to  say, 
that  the  same  respectively  should  be,  and  the  same  re* 
spectively  have,  during  all  the  time  i^oresaid,  been,  and 
during  all  the  time  aforesaid  of  right  ought  to  have  been, 
and  still  of  right  ought  to  be  repaired  and  amended  by 
the  inhabitants  of  the  respective  townships,  within  whicp 
the  same  respectively  lie,  or  of  some  district  thereof, 
within  which  the  same  respectively  lie,  and  not  by  th^ 
inhabitants  of  the  said  pariah  at  large ;  and  that  the  said 
inhabitants  of  each  respective  township  should  be,  and 
they  have  during  all  the  time  aforesaid  neen,  and  of  right 
ought  to  have  been,  and  still  of  right  ought  to  be,  ex* 
empted  and  dischai|;ed  from  the  repairs  of  the  said  king^s 
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Goncnon  highways,  lying  and  beii^  witbio  the  aid  ptiih, 
out  of  their  own  respective  towoabips.  And  the  wd 
A.  B.  and  C.  D.  further  say.  that  all  and  eTeiy  the  com- 
mon king's  highways  lying  and  being  within  the  said 
township  of  H.  that  would  otherwise  and  but  for  the 
qnstom  aforesaid,  have  been  repaired  by  the  inbabitaDli 
of  the  said  parish  at  large,  have  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  until  the  mak- 
ing of  the  said  diverted  or  new  line  of  road,  been  le* 
paired  and  amended,  and  have  been  used  and  accustomed 
to  be  repaired  and  amended,  and  from  that  time  hitbeito, 
except  so  far  as  the  liability  to  repair  tbe  same  is  altered 
by  the  effect  and  operation  of  the  said  reapective  acts  of 
parliament,  of  right  ought  to  have  been,  and  still  of  rigbt 
ought  to  be  repaired  and  amended,  in  manner  followiiig, 
that  is  to  say,  the  same  common  king's  highways  lyiiid 
within  each  of  the  said  districts,  by  the  inhabitaoti  of 
each  respective  district  repairing  and  amending  tbe  same 
common  king's  highways  Iving  within  their  own  respect- 
ive districts ;  and  the  said  A.  B.  and  C.  D.  further  say, 
that  all  and  every  the  common  king's  highways  lyiqgaod 
being  within  each  of  the  same  respective  lands  sod  tene- 
ments, respectively  called  P.,  Q.,  R.,  &c.  have,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  until 
the  making  of  the  said  diverted  or  new  line  of  road,  bees 
repaired  and  amended,  and  have  been  used  and  accus- 
tomed to  be  repaired  and  amended,  and  from  that  time 
hitherto,  except  so  far  as  the  liability  to  repair  tbe  sape 
is  altered  by  the  effect  and  operation  of  tbe  said  respective 
acts  of  parliament,  of  right  ousht  to  have  been,  and  still  of 
right  ought  to  be,  repaired  ana  amended  by  the  respective 
occupiers  of  those  respective  lands  and  tenements,  b; 
reason  of  the  tenure  ot  the  said  respective  lands  and  te> 
Dements,  in  manner  following,  that  is  to  say,  tbe  saise 
common  king's  highways  lying  within  the  said  lands  aod 
tenements  called  P.  by  the  occupiers  of  those  lands  and 
tenements,  and  the  same  common  king's  highways  Ijii^ 
.within  the  said  lands  and  tenements  respectively,  called 
Q.  and  R.  or  cither  of  them,  by  the  several  and  respective 
occupiers  of  those  respective  lands  and  tenements  joiotiy. 
And  the  said  A.  B.  and  C.  D.  further  say,  that  before  and 
until  the  making  of  tbe  said  diverted  or  new  line  of  road, 
part  of  the  said  old  road  from  R.  to  B.  in  the  said  act 
mentioned,  to  wit,  of  the  length,  &c,  and  of  tbe  bt^^ 
kc.  did  lie  within  the  said  township  of  U.  and  out  of  tbe 
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said  districts,  and  within  the  lands  and  teneiiierits  called 
P.  and  which»  durin.^  all  the  time  in  the  said  indictment 
meiitioned,  was,  and  still  is,  in  the  occapation  of  S.  T. 
and  one  U.  W.  and  also  one  other  part  of  the  same  road, 
to  wit,  of  the  length,  &c.  and  of  the  breadth,  &c.  did  lie 
within  the  said  township  of  H.  and  out  of  the  said  diS'^ 
tricts,  and  within  the  same  lands  and  tenements  called  Q. 
and  which,  during  all  the  time  in  the  said  indictment 
mentioned,  was,  and  still  is,  in  the  occupation  of  one 
M.  A. ;  and  that  the  said  part  of  the  said  cQimmon  king's* 
highway  in  the  said  indictment  first  mentioned,  did, 
during  all  the  time  last  aforesaid,  lie,  and  still  does  lie,' 
within  thejands  and  tenements  called  R.  and  within  the 
said  township  of  H. ;  and  that  the  said  part  of  the  said 
common  king's  highway  in  the  said  indictment  se* 
condly  mentioned,  did,  during  all  the  time  last  afore-* 
said,  lie,  and  still  does  lie,  within  the  said  lands  and 
tenem.ents  called  S.  and  within  the  said  township  of  H.; 
and  that  no  determination  hath  been  made  by  any  two- 
justices  of  the  peace,  according  to  the  form  and  effect  of 
the  said  act  of  parliament  passed  in  the  47th  year  afore« 
said,  what  part  or  parts  of  the  said  new  road  should  be  re« 
(>aired  by  the  respective  parties  interested  therein^  and 
liable  to  repair  the  same  respectively  ;  and  this  the  said 
A.  B.  and  C.  D.  are  ready  to  verify,  wherefore  they  pray: 
judgment,  &c.  {as  in  the  lust  pr.) 


339.  Plea^  that  the  parish  consists  of  ssveral  toumships^  *  each  of 
which  is  bouna  by  custom  to  repair  its  own  roads*  [q) 

And  A.  B.  and  C.  D.  two  of  the  inhabitants  of  the 


{q)  Where  different  districts 
in  a  parish  have  for  time  im- 
memorial been  accustomed  to 
re^pair  the  highways  lying 
within  them,  toe  prescription 
should  be  pleaded  to  an  in- 
dictment against  the  parish  at 
large,  for  the  parish  would  be 
concluded  by  a  judgment 
against  it,  unless  fraiw,^  R, 
V*  S*.  Pojicww,  Peake,  N.  P. 
219.  want  of  notice,  &c. 
Doug.  421.  R.  V.  Townsend^ 


1  Saund.  159.  n.  10.  R.  v. 
LeominaSeu  could  be  shewn 
in  order  to  rebut  such  a  con- 
clusion* Mr.  Serjeant  WiU 
Hams  was  of  opinion,  2  Saund. 
159.  n.  10.  that  each  district 
should  separately  plead  the 
prescription  and  claim  the  ex* 
emption,  as  was  done  in  an  is- 
sue tried  before  Mr.  J.  Heath, 
at  Heref.  S.  A.  1800,  in  the 
case  of  jR.  v.  ths  inkahitants  of 
Leominster, 
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ptMA  of  B.  b^  M*  N.  tbefr  rttom^  for  tb^ttsefvei  $aA 
the  fest  of  the  mhUbitanti  of  the  said  ptrieb,  exc^  the 
itihabitants  of  the  ton^nshipe  of  C.  and  H.  hereinafter 
Qientioiied,  come,  and  having  heard  the  said  indktfnent 
ready  say^  that  they  do  not  intend  that  oar  said  loitl  the 
kinlg  ought  further  to  proceed  against  the  tnhabitiBlta  of  ft. 
esccept  as  afoiesaidy  by  reason  of  the  premisea  in  the  said 
iDdtctmeot  spedfied,  because  they  say  that  the  said  parish 
of  B.  now  is,  and  at  the  time  of  the  taking  of  the  said  in* 
^uiaition  was^  and  from  time  whereof  the  memory  of  man 
iA  not  to  the  eontrary  hitherto  hatti  been  divided  into 
divten,  to  wit,  seven  districts  and  diflfevent  townshifn* 
that  is  to  say.  one  township  there  called  C.  and  one-ocber 
township  there  called  H.  and  that  within  the  said  parish 
there  now  is»  and  at  the  time  of  the  tahing  tbe  said  iBqui<» 
sition  there  was^  and  during  all  the  time  aforsaaid  tbae 
bath  been,  a  oertain  ancient  and  laudaMe  <hi8lom  theme 
during  aU  tbe  time  aforesaid  used  and  approved  of,  that 
is  to  say,  that  the  inhabitants  of  each  of  Ae  said  aevdrd 
townships,  from  time  whereof  the  memoty  of  man  is  not 
to  tbe  contrary,  have  repaired,  maintained,  and  amended, 
and  have  used  and  been  accustomed  to  repair,  main- 
tain, and  amend,  and  daring  alt  tbe  time  aibi«satd  of 
i%ht  ought  to  have  repaired,  maintamed,  and  amended, 
am  still  of  right  ought  to  repair,  maintain,  and  amend, 
all  and  every  the  king's  common  highways  lying  and 
being  within  their  own  respective  townships,  that  would 
be  otherwise  repairable  by  tbe  inhabitants  of  the  said, 
parish  of  B«  at  large,  when  and  as  often  as  neceasaiy ; 
and  that  tbe  inhabitants  of  tbe  said  pariah  at  largn  have 
not,  during  all  or  any  part  of  the  time  aforesaid,  re- 
paired, maintiiined,  or  amended,  and  have  not  been  need 
or  accustomed  to  repair,  maintain,  or  amend,  and  of 
right  ought  not  to  repair,  maintaittr  or  amend  tbe  king*s 
common  highways  within  tbe  said  parish,  or  any  of  Item 
Of  any  part  thereof.  And  tbe  said  defendants  further 
say,  that  so  much  of  the  said  common  king*s  highwi^' 
in  the  said  indictment  mentioned,  and  therein  alleged  to 
be  ruinous  and  in  decay,  as  beginning  at  M.  in  the  parish 
aforesaid,  extends  from  thence  eastwards,  for  tbe  length 
of  ■  ■  c  yards,  now  is,  and  during  all  the  tine  afore- 
said, hath  been  situate  and  lying  within  the  said  Iowa* 
ship  called  C.  and.  during  all  that  time  was  and  is  <Hieof 
the  king's  bighwavs  in  that  township,  that,  but  for  tbe 
said  custom,  would  be  repairable  by  the  inhabitanti  of 
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the  said  parish  at  large;  and  tbat  Ihe  same  part  of  the 
jNiid  highway,  during  all  Ibe  ttme  afordBaad,  of  right  bna 
been  repairable,  and  during  all  that  time  ought  to  bare 
been  repaired,  maintained^  and  aaoaided,  and  itill  of  right 
ought  to  be  repaired,  maintained,  and  amended,,  by  viT>* 
tue  of  the  said  custom,  by  .  ihe  inhabkants  of  the  said 
tovmship  called  C«  when  and  as  often  as  necessoiy,  and 
not  by  the  inhabitants  of  the  said  pariah  of  B.  at  larges 
and  that  the  residue  of  the  said  highway  in  the  said  ii»- 
dictment  menlionedy  and  therein  alleged  to  be  rukiooa 
and  in  decay,  now  ia^  aad  during  all  the  tiase  aforesaid 
has  been,  situate  and  lying  within  the  township  called 
H.  and  during  all  that  time  was  and  is  one  of  the  Icin^V 
common  highways  in  that  township,  that,  but  for  uie 
said  custom,  would  be  repairable  by  the  inhabitants  of 
the  said  parish  at  laree,  and  that  the  same  part  of  the 
said  highway,  during  all  the  time  aforesaid,  of  right  bath 
been  repairable,  and  during  all  that  time  ought  to  have 
been  repaired,  maintained  and  amended,  and  still  of  right 
ought  to  be  repaired,  maintained,  and  amended,  by  virtue 
of  the  said  custom,  by  the  inhabitants  of  the  said  town- 
ship, called  H.,  when  and  as  often  as  necessary,  and  not 
by  the  inhabitants  of  the  said  parish  at  large;  and  this  the 
said  A.  B.  and  C.  D.  are  ready  to  verify,wherefore  they  pray 
judgment,  &c«  {as  before). 


^40to  Plea  to  a  wretenimeiU  that  a  parftcu/or  liberty  wkhm  the  pa^ 
risk  ought  to  repair,  and  not  the  parish  at  large  ^). 

{Cornm&^eement  as  in  pr.  388.)  Say,  that  within  the 
parish  of  S.  M.  aforesaid,  there  now  is,  and  from  time 
-whereof  the  memory  of  man  is  not  to  the  contrary,  there 
hath  been  a  certain  liberty  or  district,  called  — -*«,  wherein 
there  now  are,  and  immemoriaUy  have  been,  divers  in- 
habitants, and  that  the  said  part  of  the  said  highwi^y  in 
the  said  presentment  above  specified,  and  thereby  aup- 
posed  to  be  out  of  repair,  now  lies,  and  during  all  the 
time  aforesaid  hath  Iain,  within  the  said  liberty  or  dis- 
trict, to  wit,  at  the  parish  aforesaid.  And  the  said  A.  B» 
and  C.  D.  further  say,  that  the  inhabitants  of  the  said 
liberty  or  district,  from  time  whereof  the  memory  of  man 

(r)  Vide  supra  692,  3.    79B. 
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1ft  not  to  the  contraiyt  have  repaired  and  amended,  and 
have  used  and  been  accustomed  to  repair  and  ameod, 
and  during  all  the  time  aforesaid  ought  to  have  repaired 
and  amended,  and  still  of  right  ought  to  repair  and  amend, 
all  the  common  highways  within  the  said  liberty  or  dis- 
trict as  often  as  occasion  requires,  by  reason  whereof  the 
inhabitants  of  the  said  liberty  or  district  ougiit  to  have 
repaired  and  amended  the  part  of  the  said  highway  iii  the 
said  presentment  speciBed,  and  thereby  supposed  to  be 
out  of  repair;  and  this  the  said  A.  B.  acid  C.  IX  are  ready 
to  verify  and  prove  as  the  court  shall  direct,  wherefore 
they  pray  judgment,  &c. 

341  •  Plea  by  a  toumship  to  an  indictmmU  for  not  repairmg  m 
highway^  confession  as  to  parti  not  guilty  oi  to  ^  resL 

And  A.  B.  and  C.  D.,  &c.  say,  that  as  to  so  much  of 
the  said  highway  in  the  said  indictment  mentioned,  and 
therein  supposed  to  be  ruinous,  miry,  deep,  broken,  and 
in  decay,  as  lies  betwixt  the  said  place  in  the  said  inidict- 
ment  mentioned,  called  B.  6.  and  a  certain  place  at  the 
township  of  C.  aforesaid,  called  S.  H.  containing  in  length 
■  yards,  they  cannot  deny  that  they  are  guilty 

ef  the  premises  in  that  behalf  above  laid  to  their  charge 
in  manner  and  form  as  by  the  said  indictment  is  above  sup- 
posed  and  alleged;  and  as  to  the  rest  of  the  premises,  by 
the  said  indictment  above  laid  to  their  charge,  they  say 
for  themselves  and  the  rest  of  the  inhabitants  of  the  town- 
ship of  L«  aforesaid,  that  they  are  not  guilty  thereof  in 
manner  and  form  as  in  and  by  the  said  indictment  is  above 
supposed,  and  of  this  they  put  themselves  upon  the  coun- 
try. Sec 

C42,  Pha  that  particular  persons  ought  to  repair  partieular  parts 

of  the  highway. 

« 

And  A.  B.  and  C.  D.  two  of  the  inhabitants  of  the 
said  parish  of  L.  for  themselves  and  the  rest  of  the  inha- 
bitants of  the  same  parish,  (except  £.  G.,  6.  H.,  L  K^ 
L.  M.,  &c.}  come,  and  having  heard  the  said  indictment 
read,  say,  that  they  do  not  intend,  that  our  said  lord  the 
king  should  further  proceed  against  the  inhabitants  of 
the  said  parish  of  L.  or  any  of  them,  (except,  &c.)  by  rea- 
son of  the  premises  in  the  said  indictment  specified;  be- 
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cause  they  ssy,  that  tiie  said  part  of  the  said  highway,  in 
the  said  indictmeut  mentioned,  and  therein  alleged  to  be 
ruinous  and  in  decay,  adjoineth,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hath  adjoined, 
to  certain  lands  in  the  parish  of  L.,  called  End  Fields, 
now  in   the  several  tenures  or  occupations  of  the  said 
£.  F.,  G.  H.,  &c.;  and  that  the  said  part  of  the  said  high-* 
way  ought  to  be  repaired  by  the  said  E.  F.,  G.  H.,  ac« 
and  in  the  respective  parts  and  proportions  following, 
(that  is  to  say,)  a»  for  and  concerning  such  part  of  the  said 
highway,  throughout  the  whole  breadth  thereof^  as  far 
ns  the  same  is  adjoining  to  the  aforesaid  lands,  in  the 
possession  of  the  said  E.  F.,  he  the  said  E.  F.  ought  to 
repair  the  same;  and  as  for  and  concerning  such  part  of 
the  said  highway  throughout  the  whole  breadth  thereof, 
as  far  as  the  same  is  adjoining  to  and  is  between  the 
aforesaid  lands  of  the  said  E.  F.  on  the  north  west  side 
of  the  said  road,  and  the  aforesaid  lands  in  the  posses- 
sion of  the  said  G.  H.  on  the  south  east  side  thereof, 
thev  the  said  E.  F.  and  G.  H.  ought  to  repair  the  same; 
and  as  for  and  concerning  such  parts  of  the  sdid  highway, 
throughout  the  whole  breadth  thereof,  as  fer  as  the  same 
is  adjoining  on  both  sides  thereof  to  the  aforesaid  lands  in 
the  possession  of  the  said  G.  H.,  he  the  said  G.  H.  ought  to 
repair  the  same;  and  as  for  and  concerning  the  residue  of 
the  said  part  of  the  said  highway  so  in  decay  as  aforesaid, 
the  said  1.  K.  ought  to  repair  the  same;  which  said  several 
and  respective  parts  and  proportions  of  the  said  parts  of 
the  said  highway,  so  all^d  to  be  ruinous  and  in  decay 
as  aforesaid,  the  said  E.  F.,  G.  H.,  and  I.  K.  ought  respec* 
tively  to  repair  and  amend  as  aforesaid,  by  reason  of  their 
tenure  of  tneir  said  respective  lands  next  adjoining  unto 
the  said  part  of  the  said  highway  in  the  said  indictment 
mentioned,  and  therein  alleged  to  be  ruinous  and  in  decay, 
as  all  those  who  held  the  respective  lands  ought  and  were 
wont  to  do,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary  {s);  and  this  the  above  named  A.  B.  and 
C.  D.  for  themselves  and  tbe  rest  of  the  inhabitants  of  the 
inhabitants  of  the  said  parish  of  L.  (except  the  said  E.  F., 
Ci.  H.,  and  I.  Ki)  are  ready  to  verify,  wherefore  they  pray 
judgment,  &c. 

(5)  This  is  iinnecesgary,  sei»  p»  693,  note  {q). 
Tor.  11.  F  F 
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343.  Plea  by  em  hiividval  to  an  indietmeni  for  not  repaimg  n 

highway  or  bridge. 

And  the  said  A.  B.  by  ■  bis  attorney,  comes,  and 

having  heard  the  said  indictment  read  to  him,  says,  that 
he  18  not  guilty  [t)  of  the  premises  in  the  said  indictment 

n'fied,  above  laid  to  his  charge,  and  of  this  be  the  said 
.  pats  hhoself  upon  the  countiy. 

344,  Plea  by  a  county  (Xo  an  iaforvialiionj  that  an  ituikndmal  u 

oound  to  repair  a  bridge. 

That  the  inhabitants  of  the  said  county  x)ugbt  not  to 
be  charged  with  the  repairioff  and  amending  of  the  said 
bridge,  because  they  say,  <£at  otherwise,  to  wit»  by  a 
certain  inquisition  taken  for  our  said  lord  the  king,  at 
C.  in  the  said  county,  on,  &c.  before  M.  H.  knieht,  then 
chief  justice  of  our  said  lord  the  king,  assigned  to  bold 
ideas  before  the  king  himself,.  T.  T.  knight^  then  and 
still  being  one  of  the  justices  of  our  said  lord  the  kiw, 
assigned  to  hold  pleas  before  the  king  himself^  and  W.  H. 
baronet,  and  otners  their  companions,  &c.  [setting  o*t 
the  caption,  the  indictment,  conviction,  and  judgment), 
as  by  the  record  and  proceedipgs  thereof,  which  our  sud 

(I)  Whenever  a  defendant  prove  the  liability  of  the  de- 
is  chajged  with  thie  repair  of  fendant  by  tenure,  &c.  is 
an  higliway  or  bridge  against  stated  in  the  iDdictment.  But 
common  right,  it  is  competent  if  tbe  defendant  will  unneces- 
to  him  to  enter  into  a  fall  de-  sarily  plead  special  matter  in 
fence  tinder  the  general  plea  of  de^ce,  he  must  ahew  in  hs 
not  guilty;  as  where  an  mdi-  plea  who  ought  to  imair.  A. 
vidual  or  township  k  chavged  v«  Yatim,  1  Sid.  140l  Gartk 
fHth  the  noiwrepair  of  an  218.  jB.  v.  Hommy.  But  lach 
hijghjnav  or  a  pasdeokr  dis-  a  |Ata  diffen  froai  Ifaat  of  a 
trict,  within  a  ooanty,  with  the  parish  in  this  raspeet,  thai  ia 


omiision  to  repair  a  briikpe.     thefonaer  caae  kia 

1  Str.  180.    JR.  y.  city  of  P/oT'     to  traverse  the  obKgatiQn  tai^ 

wich,  3  Salk.  183.    R.  ▼.  St.     pair.  2Saund.l5d.n.ia;  M 


Andrews,    tl.  v.  Wheaten  Jb-  still  tbe  plea  would  be 

ton,  cited  2  Saond.  159.  n.  10.  rable,  smce  it  would 

For  upon  this  issue  it  is  incum-  to  no  more  than  the  gcoenl 

bent  upon  the  prosecutor  to  issue. 
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lord  the  king  fi>r  the  ccm-^ioa  o£  exwt  l^rth  lal^ 
caused  to  coMe  uitoi  Iha  eo|ii4  of  our  siid  k>rd  the  kiiig(» 
beibee  Iba  kk^  bf«iaeU^  bobv  remskiipiii  iitljhe  aeidooitBl 
ot  ouB  said  lora  fche  fcingi  ben,  at  W^settnineler,  plainly  ap«» 
peaie ;  and  that  the  said  A,  B.  aafi  G.  IX  tm)Qi  the  i»* 
habitants  of  the  county  albiesaid^  in  the  name  df  all  th^ 
inhabitants  of  the  said  county,  further  say  and  will  verify, 
that  the  said  bridge  in  the  record  of  the  said  judgment 
mentioned,  and  the  bridee  in  the  information  aforesaid 
mentioned  and  expreased,  is  one  and  the  same  bridge, 
and  not  another  and  different  bridge,  and  that  the  judj^- 
ment  aforesaid  yet  ftmds  aju}  remaina  in  all  r^spec^  m 
full  force,  vigour,  and  effect,  opt  reversed  or  otbuerwi^ 
impeached*  ai^d  tbi^  th^  ^id  A.  B.  ^^d  (X  D.  two  qf  the 
iobabitanU  of  the  coyuty  aforesaid*  are  ready  to  verij^, 
ivberefore  tbey  pja^  i^idg^o/ont,  an4  tbat  the  sai4  inhabit* 
^m;^  of  the  county  of  £.  q^yr  be  discharged  of  the  pre- 
inise^  aforesaid)  contained  i^  the  said  in^raatiGfn,  ana  tfg 
the  cpuft  b\ei;e  ipay  be  di^nu^ed  (n). 

34^.  Demurrer  to  a  plea  to  an  indictnuTit  agfiinst  a  $OuntyJx>r  not 

repairing  a  p^lic  trtc^e. 

And  J.  K*.,  esq.  (r)  r/er&  of  the  assizes  for  the  city 
aforesaid^  who  prosecutes  for  our  said  lord  the  king,  in 
tnis  behalf,  as  to  the  ss^id  pleas  of  tb^  said  J.  A.  and  fi;  C. 
in  behalf  of  themsehies  and  the  rest  of  the  inhabitants  of 
the  said  county  of  Surrey,  (except  the  inhabitants  of  the 
bamlet  oif  L,  in  the  parish  of  A.,  in  the  said  county  of  S., 
by  them  above  pleaded  to  the  said  flrst  count  of  the  said 
indictment)  says,  that  notwithstanding  any  thing  in  that 
plea  alleged,  bur  said  lord  the  king  ought  furlber  ioHm^ 

rush  and  ppoaecute  the  inhabitants  of  the  said  county  of 
in  the  premises.  Because,  he  saya  that  the-  aald  ptea, 
in  manner  and  form  aa  the  same  is  above  pleaded  and  th^ 
matter  therein  contain^  are  not  sufBoient  in  law  to  d^- 
ichai^  the  inhabilaittl  of  the  said  county  of  Surrey  from 
tbe*  repairing  and  amending  the  said  part  ii  the  said  brid^, 
io  the  iSrst  count  of  the  aaid  indictment  mentioned,  aind 

(tt)  Theattomey^gencrald^  one  paxish,  and  ths  bridge 
jnnnawl,  and  ju^£ieat  was  mentiened  in  the  indictment 
Ifiiien  inr  tht*kiii|t  wcause  the    /lis  in  anetker.     See  Txm^. 

hfi^  m^^tmi  in  mm  in%»    9.  C  207. 

matioB  was  alleged  to  be  m         (x)  Vide  1  Sid,  230. 

w  t  9 
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thefem  attq;ed  to  be  in  decqr,  ud  this  tke  Mid  '  fai 
oar  nid  ioid  the  king,  is.  leidy  to  verify.  Wheiefoie,  for 
want  of  a  sofficient  plea  in  this  behalf  he  pnya  jodgineDt, 
and  that  the  inhabitants  of  the  said  ootmt^  of  Surrqr  uHjf 
be  ch8i]gpBd  with  the  repairing  and  amenmng  of  the  sme 
part  of  die  said  bridge  m  the  first  count  of  ttie  said  indict- 
ment mentioned. 


346.  Jsiwatr  ni  diistamr. 

AndM.N.  wbo  prosecutes  for  our  said  lord  the  king 
on  this  occasion,  for  our  said  h>rd  the  king  saith,  that  the 
said  indictment,  and  the  matters  therein  cootained,  aie 
good  and  siiflBcient  in  law  to  compel  the  inhabitants  of  the 
said  parish  to  answer  to  the  same;  which  said  indictnienl. 
and'  the  matters  therein  contained,  the  said  M.  N.  who 
prosecutes  for  our  said  lord  the  king,  is  ready  to  renfy^ 
as  the  court,  &c. ;  and  because  the  said  inhabttanls  do  not 
answer  the  said  indictment,  nor  in  any  wise  deojr  the 
same,  the  said  M^  N.  who  prosecutes  for  our  said  km  the 
king,  for  our  said  lord  the  king  |>rays  judgment,  and  tint 
the  said  inhabitants  may  be  convicted,  &c. 


347.  Caunter^plea  to  a  plea  ftamg  the  hm^  of  tkt  a 
that  ikt  haiefit  of  the  slabUe  hoi  already  te»  aliomod. 

And  the  said  W.  C  esquire,  attorne^«*general  for  our 
said  lord  the  king  for  the  county  palatine  of  f  sncasir r 
aforesaid,  who  prosecuteth  for  our  said  lord  the  kiqg  in 
this  behalf  as  aforesaid,  having  heard  S.  B.  who  stands 
convicted  at  this  present  session  of  hearing  and  detefmin- 
jaag  and  general  delivery,  now  here  holding  for  the  oounQr 
Ratine  of  Lancaster,  of  unlawfully  and  felonioiiafy,  aad 

2^inst  the  form  of  the  statute,  putjtiiig  off,  (seltu|g  «•< 
e  of emce  in  ike  mdktmemi,  as  in  piv  170l)  pray  that  the 
benefit  of  the  statute  in  such  case  made  and  provided 
may^beallowed  to  the  said  S*  B.  saith  that  the  said  &  B. 
is  not  entitled  to  the  benefit  of  the  statute  in  such  case 
mad^  and  nrovided,  because  she  the  said  &  B.  otherwise 
called  S.  AfTby  the  name  and  descriptioa  of  S.  B.  bte  of, 
Ike.  singlewoman,  heretofore,  to  wit,  at  the  general  ses- 
sion of  assizes  ii  our  sovereign  loid  Geocge  the  third. 
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then  (.v)  king  of  Great  Britain,  France,  and  Ireland,  d^ 
fender  of  the  faitb,  and  so  forth,  of  bearing  and  determin* 
ing  and  general  goal  delivery,  held  at  the  oastle  of  La&» 
caster,  in  and  for  the  said  county  pala^ne  of  Landialen 
on,  &c.  before  bis  majesty's  trusty  and  well  beloved  Sir 
Soulden  Lawrence,  knight,  one  of  the  justices  of  par  said 
sovereign  lord  the  king  of  his  majesty  s  Court  of  King's 
Bench,  at  Westminster,  chief  justice  of  our  said  sovereign 
lord  the  king  of  his  majesty^'s  Coiirt  of  Common  Pleas 
within  the  said  county  palatine  of  Lancaster,  and  chief 
justice  of  all  manner  of  pleas  within  the  said  county  pa* 
latine  assigned  to  be  held,  hieard,  and  determined,  and 
]iis  majesty's  trusty  and  well  beloved  .Sir  Simon  Le  Blanc» 
knight,  one  other  of  the  justices  of  our  said'  sovereign 
lord  the  king  of  his  majesty's  Court  of  King's  Bench,  at 
Westminster,  one  of  the  justices  of  our  said  sovereign 
lord  the  king  of  bis  majesty's  said  Court  of  Cprnmon 
Pleas  within  the  said  county  palatine  of  Lancaster,  and 
one  of  the  justices  of  all  manner  of  pleas  within  the  said 
county  palatine  assigned  to  be  held,  heard,  and  deter- 
mined, and  others  their  companions,  justices,  and  com- 
missioners of  our  said  sovereign  lord  the  king,  by  the  let- 
ters patent  of  him  the  said  lord  the  king,  under  the  seal 
of  the  said  county  palatine  of  Lancaster,  to  the  said  Sir 
Soulden  Lawrence  and  Sir  Simon  Le  Blanc  and  others,  or 
any  two  or  more  of  them  directed,  whereof  the  aforesaid 
Sir  Soulden  Lawrence  and  Sir  Sinqon  Le  Blanc,  amongst 
others  our  said  lord  the  king  would  have  to  be  two,  as 
^ell  to  bear  and  determine  as  inquire  by  the  oaths  of 
honest  and  lawful  men  of  the  said  county  palatine  of 
L9ncaster,  and  by  other  ways,  means,  and  methods,  which 
they  could  as  well  within  liberties  as  without,  by  which 
the  truth  of  the  matter  might  be  better  known  and  in- 
quired of,  all  treasons,  misprisions  of  treason,  insurreo* 
tions,  rebellions,  murders,  felonies,  homicides,  burglaries, 
nianslaughter,  rapes  of  women,  unlawful  congregations 
and  conventicles,  unlawful  speakins  of  words,  coadjunc- 
tious,  misprisions,  confederacies,  false  allegations,  tres- 
passes, riots,  routs,  retainings,  escapes,  contempts,  falsi- 
ties, negligences,  concealments,  maintenances,  oppres- 
flions,  cNmparties,  deceits,  and  other  misdemeanors,  of- 
fences, and  injuries  whatsoever,  and  of  the  accessories  to 
tlic  same  within  the  county  aforesaid,  as  well  against  the 

• 

( y]  The  first  conyiction  was  before  tlie  union.   .     ^.. 


fonii  df  the  ittMiteB  «s  a^hiil  Hkt  MOMhdn  hntr,  by 
soever  ftnd  ho^tnei^er  hud,  made;  p6rpet>al3M»  or  comoicted^ 
md  by  whom  ttvA  ko  Whom,  when,  \3kfWy  aii4  ifk«r 
wittt  manner,  and  of  xMsftt  artides  and  ctrounaatafices^ 
the  troth  of  the  premises  or  any  ^  them  in  any  wiae  c«i^ 
eeming,  and  the  same  tientons  And  other  the  |>renriies  to 
hear  and  determine,  Imd  the  gfaol  tii&tt  to  detiv«er,  accord* 
ii%  to  the  law  und  custom  of  the  kingdom  of  our  said  so* 
irerelgn  lord  4he  king,  assigned,  and  so  forth»  was  tried 
^>on   an   .htdiotmeat     For   fhiit  -she    the  said  S.  B. 
being  a  pelrsoa  df   ^evil  iMne  and  cot^Tersation,    and 
Jntanding  to  deceive  and  iiFyure  the  liege  subjects  of  our 
said  lord  the  king,  to  wit,  m,  &c   with  force  and 
pons,  at,  &C.  W  pieces  of  Iklse  and  oounlevfeited  tnilled 
teooey  atid  coin,  eadi  and  every  of  them  made  and  cooo- 
terfeited  to  the  tiken^s  and  simiKtude  of  a  piece  of  good, 
lawful,  and  current  milled  money  and  silver  coin  or  this 
teakn  called  a  shilthig,  tile  fifetme  counterfeited  pieces  of 
in^in^or  any  ^f  them  ndt  being  then  cut  in  pieces,  then 
and^dre  Unlawful W  and  ielcmiously  did  take  and  reioeive 
of  wid  from  'One  V.  M.  at  a  lower  rate  and  value  than  the 
said  oounterfeitdd  'pieces  of  milled  teoney  did  %y  tlseir  de- 
Mmhiation  import  and  wdre  coined  ahd  counteifeited  for, 
that  te  to  say,  for  five  Wieces  df  current  silver  money  and 
eoin  0f  this  r^lm  cflflledabinings,  being  of  die  value  of  5g. 
jkgahist'ehe  ibrm  df  the  ^ttftctte,  &c.  and  agahist  the  peace, 
kc     And  Itie  said  'S.  B.  Was  thereof  convicted,   and 
(Wayed  tbtft  the  benefit  of  the  atatilte  in  such  case  niade 
and  ^provided  might  be  ^aUow^  to  ber  ^e  said  S.  BJ  and 
Are  Mtite  was  kliowed  «o  h^r  accordingly,  and  it  was  con- 
sidered by  the  couft  there,  thst  the  said  S.  B.  should  be 
flned'one  shilling,  arid  imprisoned  one  year,  which  be  the 
said  'W.  C.  attorney-general  for  our  said  lord  the  king  for 
thfe  said  county  palatine  of  Lancaster,  is  ready  to  verify 
and  prove  by  the  record  thereof;  and  tbat  the  said  S.  B. 
who  stands  convicted  at  the  present  general  seaaion  of 
assizes  and  general  gaol  delivery,  now  here  holding  for  the 
county  ^latine  of 'Lancaster,  is  the  same  person  who  was 
convicted  at  the  said  general  aesaion  of  assises  and  general 
rtoldelivery,  holden  at  the  castle  of  Lancaster,  in  and  for 
Uie  Mid  county  palatine  of  Lancaster,  on,  &c.  and  not 
another  or  different  person ;    wherefore,  since  the  said 
S.  8v  hath  already  received  the  benefit  of  the  statute  and 
been  admitted  to  her  clergy,  the  said  W.  C*  esq.  attomey- 
general  for  our  said  lord  tbe  Icing  for  the  said  county  pala« 
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tine  of  Lftncaater,  pn^ekh  judgment  of  the  oourt  here,,  and 
that  the  said  &  B.  may  receive  judgmeiit  to  die  according 
to  law. 

348.  C^t^cate  qf  th^  former  conviction* 

These  are  to  certify,  that  at  the  session  of  our  lord  the 
king,  of  oyer  and  terminer  and  general  gaol  deKvery,  held 
for  our  said  lord  the  king  at  K.  in  and  for  the  county  of  S. 
on,  &c.  before,  &c.  and  others  their  fellows  justices  of  our 
said  lord  the  king,  assigned  to  hear  and  determine  and  to 
deliver  the  said  gaol  of  the  prisoners  therein  being,  A.  B. 
late  of,  &c.  labourer,  was  tried  upon  an  indictment,  for  that 
he  the  said  A.  B.  on,  &c.  with  rorce  and  arms,  at,  &c.  in 
the  county  aforesaid,  one  piece  of  copper  money  of  this 
realm,  called  an  halfpenny,  then  and  there  unlawful^  an4 
feloniouslv  did  make,  coin,  and  counterfeit,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity:  and  further,  that  he  the  said  A.  B.  on,  &c.  with 
force  and  arms,  at,  &c.  one  piece  of  false,  feigned,  and 
counterfeit  copper  money*  to  ttie  likeness  and  similitude  of 
the  good,  legal,  and  current  copper  money  of  this  realm, 
called  an  halfpenny,  then  and  there  unlawfully  and  feloni- 
oucily  did  make  and  coin,  against  the  form,  &c.  and  against 
the  peace,  &c. ;  and  was  thereupon  convicted,  and  prayed 
that  the  benefit  of  the  statute  in  such  case  made  and  pro* 
vided  might  be  allowed  to  him  the  said  A.  B.  and  the  same 
was  allowed  to  him  accordingly;  and  it  was  thereupon 
ordered  by  the  said  last-mentioned  court,  that  he  pay  a  fine 
of  one  shilling  to  our  said  lord  the  king,  and  be  imprisoned 
in  the  gaol  of  our  said  lord  the  king  lor  the  said  county, 
for  the  space  of  nine  iponths,  as  appears  by  the  records  of 
nay  office,  dated  the  ——day  of  ,  in  the  year 

of  our  Lord  ■  i,  M.  N,  clerk  rf 

assize. 

349.  Replication^  denying  the  liahility  ratione  tenuns* 

And  M.  N.  esquire,  coroner  and  attorney  of  our  said 
sovereign  lord  the  king,  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  who  prosecuteth  for  our  said 
lord  the  king  in  this  behalf,  for  our  sovereign  lord  the  king 
saith,  that  by  any  thing  in  the  said  plea  above  alleged,  our 
said  lord  the  king  ought  not  to  be  barred  from  prosecuting 
the  said  indictment  against  the  said  inhabitants  of  the  said 
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parish  of  L.  in  the  said  county  of  M.  because,  protesting 
that  he  doth  not  acknowledge  any  thing  in  the  aaid  plea  to 
be  true  for  plea  in  this  behalf,  for  our  said  lord  the  king 
saith,  that  tne  said  E.  F.  by  reason  of  his  tenure  of  the  said 
lands  and  tenements  in  the  said  plea  mentioned,  ought  not 
to  repair  the  said  part  of  the  said  highway  by  the  said  in- 
dictment supposed  to  be  out  of  repair,  as  in  the  said  plea 
is  above  alleged ;  and  this  the  said  coroner  and  attorney  of 
our  said  lord  the  kins,  for  our  said  lord  the  king  prayedi 
may  be  inquired  of  by  the  country ;  and  the  said  A.  B. 
and  C.  D.  two  of  the  inhabitants  of  the  said  parish  of 
■,  for  themselves  and  the  rest  of  the  inhabitants  of 
the  said  parish  do  the  like. 

350.  Replication^  traversing  the  cuttom  alUaed  m  ike  piea^  Ael 
particular  dhnHons  of  a  parisk  ougnt  to  repair^ 

And  the  said  W.  C.  king*s  serieant  at  law,  attorney 

Emeral  of  our  said  lord  the  king  of  his  county  palatine  dl 
ancaster,  who  prosecutes  for  our  said  lord  the  king  in 
this  behalf,  saith,  that  by  reason  of  any  thing  by  the  said 
A.  B.  and  C.  D.  above  m  pleading  alleged,  our  said  kxd 
the  king  ought  not  to  be  preclude  from  maintaining  hii 
said  indictment  against  the  inhabitants  of  the  said  parish 
of  L.  because  he  saith,  as  before,  that  the  inhabitants  of 
the  said  parish  of  L.  in  the  said  county  of  Lancaster,  the 
said  parts  of  the  said  common  king's  highway  so  being  in 
decay  as  aforesaid,  ought  to  repair  and  amend  wb«»  and  as 
occasion  may  require,  and  that  within  the  said  parish  there 
is  not  now,  nor  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  hath  there  been  such  ancient  and  laud- 
able custom  there  during  all  the  time  aforesaid  used  and 
approved  of,  with  respect  to  the  repairing  of  all  and  evcnr 
the  king's  common  highways  withm  the  said  parish,  that 
would,  but  for  the  said  supposed  custom,  be  repwirable  bjr 
the  inhabitants  of  the  said  parish  of  L.  at  large,  as  by  the 
said  A.  B.  and  C.  D.  is  above  in  pleading  alleged ;  and  this 
the  said  attorney-general,  who  prosecutes  as  afocesaid  for 
our  said  lord  the  king,  prays  may  be  inquirerl  of  by  the 
country^  &c. 
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In  the  King's  Bench 
of  term  in  the  year  of  the  reign  of  King 


Ucorgc  the  2d. 


PLEAS. 


815 


A.  B.  of 


humbly  prayeth  sureties  of  the  peace 
for  the  following  causes. 


against  C  D.  of 

First  this  ezhibitant  upon  bis  oath  saith  that  (here  state 
the  circumstances  of  persona]  violence  or  attempts  at  per- 
sonal violence,  threats,  i&c.  on  which  the  application  is 
founded)  (2). 

.  And  this  exbibitant  upon  his  oath  further  saith,  that 
.(where  violence  has  been  offered  on  several  distinct  occa- 
sions they  should  be  so  stated.) 

And  this  exbibitant  upon  his  oath  further  saith,  that  by 
means  of  the  premises  aforesaid,  he  apprehends  that  the 
said  C.  D.  if  not  restrained,  will  (a)  do  some  great  bodily 
harm  to  him,  the  said  A.  B.  and  that  he  the  said  A.  B.  is 
now  under  great  fear  and  apprehension  thereof. 

And  lastly  this  exbibitant  upon  his  oath  further  saith, 
that  he  doth  not  make  this  complaint  and  application  out 
of  hatred,  malice,  and  ill  will  towards  the  said  C.  D.  but 
for  the  preservation  of  his  life  and  of  his  person  from  great 
bodily  harm. 

The  above  named  A.  B.  was  sworn  to  the  truth  of 
the  premises  on  — -— —  next  after  — —  in  the 
■  year  of  the  reign  of  king  George  tlie  2d. 

by  the  Court 

The  same  at  tlie  Quarter  Sessions* 

Lancashire  to  wit^  at  the.general  (or  adjourned  general) 
Quarter  Session  of  the  peace  hoiden  at '  in  and  for 

the  county  of  Lancaster,  to  wit,  on  — —  A.  B.  of 
cometh  in  his  own  person  and  prayeth  (proceed  as  in  the 
last  precedent.) 


(z)  Surety  of  the  peace  ought 
to:be  granted  where  a  person 
has  just  cause  of  fear  that  an- 
other will  be  in  his  house,  &c. 
do  him  some  corporeal  hurt,  or 
procure  another  to  do  him  some 
corporeal  hurt,  Bac.  Ab.  Surety. 
D. ;  or  in  his  person  ib. ;  or 
.do  some  corporeal  hurt  to  his 
wife  or  child,  Dalton,  c.  IJ 6. 
but  not  where  the  violence 
is  intended  to  cattle,  or  ser- 
vants, ib.  ■  The  court  will  not 
grant  the  application  unless  a 
reasonable  ioundation  for  ap- 
preliending  danger  appear  on 
ihc  face  oflhe  articles,  Vi  Kasi. 
172. 


(a)  The  application  is  found- 
ed upon  the  reasonable  appre- 
hension of  future  danger,  and 
it  ought  to  be  made  promptly, 
for  it  cannot  be  presumed  that 
the  party  labours '  under  real 
apprehension  where  he  suffers 
a  long  interval  to  elapse  before 
he  makes  the  application.  Bac. 
Ab.  tit.  surety,  D.  — —  Affida- 
vits cannot  be  read  in  answer 
to  the  application,  R.  v.  /)o- 
herty,  13  East.  17  J.  Lord  Vane's 
case  cited,  ib.  The  term  lor 
which  sureties  are  to  be  given 
is  discretionary.  /?♦  v.  Uuujvs. 
1.  T.  K.  \06. 


APPENDIX. 


P.  19.  The  8t  57  G.  3.  c  .53.  enacts,  that  fiom  and  aftertbe 
passing  of  this  act,  all  murders  and  roaimiaiightefs  committed, 
or  that  shall  he  committed  on  land,  at  the  said  aettteimat  in  tiie 
Bay  of  Honduras f  by  any  person  or  persons  residing  or  beii^ 
within  the  said  settlement,  and  all  murders  and  maoslaaebten 
committed  or  that  shall  be  committed  in  the  said  islands  a  Ha 
Zealand  and  OtaJiettet  or  within  any  other  islands,  coimtries,  or 
places  not  within  his  majesty's  dominions,  nor  subject  to  asj 
jSwropean  state  or  power,  nor  within  the  territory  of  the  United 
States  of  America^  by  the  msiSter  or  crew  of  any  BriHA  ship  or 
Teasel,  or  any  of  them,  or  by  any  person  sailing  in  or  belonpg 
thereto,  or  that  shall  have  sailed  in,  or  belonged  to,  and  wt 
quitted  any  Brttstft  ship  or  vessel  to  Htc  in  any  m  the  said  vHkA, 
countries,  or  places,  or  either  of  them,  or  that  shall  betfatfe 
living,  shall  and  may  be  tried,  adjudeed,  and  punished  in  any  of 
his  majesty's  islands,  plantations,  colonies,  dominioot*  foits,  or 
fiictories,  under  or  by  virtue  of  the  kine^s  commission  or  com- 
missions^ which  shad  have  heen  or  which  shall  hereafter  be 
issued  under  and  by  virtue  and  in  pursuance  of  the  powenasd 
authorities  of  an  act  passed  in  the  46th  rear  of  his  present  bs- 
Jesty»  intituled.  An  AicXfwihe  mort  tpeeaaf  trid  of  offnai  tim^ 
mJmedinduUmifttriinponthesiaf  in  the  same  manner  as  if  nd 
offence  or  offences  had  been  conimit>i»d  on  the  high  seas. 

P.  33.  A  joint  indictment  lies  agaimt  two  for  the  personatio| 
of  a  seaman.  IL  v.  Pott  and  Keni^  Lent  Assises,  1818.  Cor. 
Wood,  B.  and  afterwards  by  the  judges ;  so  for  a  rape. 

P.  47.  R.  V.  Lemon,  York  Summer  Assises,  1821,  dieim 
threw  out  a  bill  of  indictment  for  manslau^ter,  and  Bohof^ 
quashed  the  coroner's  inquisition,  chaieing  ^e  prisoner  w 
manslaughter,  because  the  addition  was  after  the  alias  dietai,  am 
he  held  that  inquisitions  were  within  the  statute  of  additkns,  see 
Cro.  Jac.  34f ,  1  &  2  Phill.  and  Mary,c  13,  which  spesbofss 
indictment  by  inquisition, 

P.  50.  An  addiii(m  afUr  the  alias  diciHi  is  hmLjgkim^ 
objection  i^pearing  on  the  face  of  the  indictment  may  be  taka 
by  motion  without  plea,  JL  v.  Ward,  York  Sp.  Ass.  1820,  con 
rarke,  J.  with  the  concurrence  of  fi^yley,  J.  and  sec  the  W 
preceding  note. 

P.  64.  In  a  declaration  for  a  nuisance  if  no  place  be  "^^^^Pr 
the  county  in  the  mai^n  will  be  intended.  Warren  v.  fn^ 
1  Taunt  379 ;  o^erwise  in  an  indictment,  1  Buls.  205. 
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P.  MK  uIn  ^MswHrii capfk    Xlthdugfa  At 
"teitis  'tniMakeg.    OHikAi*8  »e»  £flbit*B  P.  C.  93%,,  9$3, 

P.  TOS.  Ill  Lofrdts  taste,  !Ea«t^  P.  "C.  980.  Iiftadu  285,  the 
indrctm^tit  alleged  is  purporting  to  be  directed  to  Messrs.  Dnnn- 
mond  and  Co.,  Channg  Cross,  by  the  name  of  Mr.  DnitniMobdy 
and  Che  kiditetinMt  was'hdd  to  'be  gocid,  btit  k  do^  not  appear 
that  the  'objectlofn  MrUB  i^m^ 

P,  165.  it.  V.  Silcoi,  3  Mod.  280,  where  a  cotfvictioii  forieep- 
i°g  a  gun  without  a  qualification  (against  the  st.  33  fl.  8.  c,  6.) 
was  quashed,  because  it  merely  alleged  <^iion  habuisset  lOOf. 
per  ann,*'  without  saying  when. 

P.  167.  An  indictment  against  an  inn-keeper  for  aot-receivingi 
a  sick  person,  must  allege  that  he  was  a  traveller.  12  Mod.  1055. 

P.  ')61,  note  (^.  For  the  veferenee  IL  ▼.  Dohh$^  East's  P.  C, 
5i3^  Tead  R.  t.  Xm^  md  Hagew^  East's  P.  €.  510»  and  edd> 
thatioi  averment  <eif  a  buxglaiicnls  breaking  with  intent  to  steal  a 
geldinjg  is  noit  proved  hw  Bvidence  of  a  brnking,  &c.  with  intent 
to  maim  a  ^Iding.    A  ▼.  DM)^  East's  P.  C.  513. 

P.  f  97.  A  oeitain  qtnvdty,  to  wit,  15  bosfaels  of,  &c.  held  to 
be  sufficiently  certain.     jR.  v.  Arnold,  5  T.  R.  353. 

Pi  201.  The  sU  1  G.  4.  c  102,  alter  reciting  that  by  the 
St.  56  tS.  3.  c  73,  It  IB  enacted,  ^at  it  shall  and  may  be  lawful, 
and  shall  be  deemed  sufficient  to  all  intents  and  purposes  what- 
soever,  for  the  conviction  of  any  offender  ot  offenders  charged  in 
any  indictment  with  grand  or  petty  larceny,  for  or  on  account  of 
stealing  any  minerals,  or  any  timber,  iron,  or  other  materials  used 
in  or  tor  the  working  of  mines,  being  the  personal  property  of 
any  company  or  adventurers  carrying  on  the  same,  to  allege  and 
aver  that  the  minerals,  timber,  iron,  or  other  materials  so  stolen, 
are  the  property  of  some  one  or  more  of  the  partners  or  adven-* 
turers  in  such  mining  concern,  and  others  his  or  their  partnei^, 
or  adventurers,  without  naming  such  other  paitners  or  adven- 
turers. And  whereas  the  said  enactment  has  been  found  to  faci- 
Irtate  the  conviction  of  dffenders,  and  to  promote  the  due  admi* 
nistration  of  justice,  without  depriving  persons  accused  of  any 
lair  means  of  defence.  Be  it  therefore  enacted  by  the  king's 
most  esceli^it  majesty,  by  and  with  the  consent  of  the  lords  spi- 
ritual and  temporal,  and  commons  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same,  that  from  and  after 
the  passing  of  this  act,  the  provisions  of  the  said  act,  with  respect 
to  offenders  charged  as  in  the  said  act  is  mentioned,  shall  be 
deemed  and  taken  to  eitend  to  all  cases  of  offenders  charged  in 
any  indictment  with  burglary,  felony,  gprand  or  petty  larceny,  or 
criminal  breach  of  trust,  committed  on  the  goods,  chattels,  or 
personal  property,  of  what  nature  soever,  of  any  partners  what- 
soever, in  «i  ample  a  manner  as  if  they  had  been  particularly 
specified  in  the  said  act. 
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P.  2a5.  See  Litt.  sec  321.  If  there  be  two  tennis  in 
mon  of  a  personal  chattel,  and  one  dies,  the  ezecuftois  shall  hold 
and  occupy  «nth  the  snrriTor,  as  theii  testator  did  hefore  ht 
died,  and  see  Fox  t.  Hanbuiyf  Cowp,  445.  2  Cooim.  399.  1 
Vera.  217, 

P.  210.  An  indictment  in  the  reign  of  Geofge  the  Fooxth  ti- 
leged  the  offence  to  have  heen  committed  in  the  reign  of  Geome 
the  Third,  hut  concluded  against  the  peace  of  our  said  knd  tbe 
king.  The  ohjection  heing  taken  at  sessions,  the  justices' took 
the  opinion  of  a  very  eminent  counsel  on  the  validity  of  the  in- 
dictment, and.  conformahly  with  his  opinion,  held  it  to  he  suffi- 
cient. 

P.  217.  Semhle  the  mispelling  of  a  name  in  setting  out  a  re> 
cord  is  fisLtal,  although  it  he  idem  sonans.  See  Brmnt  t.  Jmeak^ 
2  Esp.  C.  726,  cor.  Lord  Kenyon.  The  court  will  not  tike 
.notice  of  misrecitals  of  private  acts  of  parliament,  unless  nnl  tid 
record  he  pleaded,  except  as  to  the  commencement,  proffoeatios, 
&c.   1  Lev.  206.   Doug.  97.    1  Ld.  Ray.  318.    I  SalL  330. 

P.  229,  note  [l).  But  qu.  whether  ju^ment  mi^ht  not  he  gives 
as  for  a  larceny  at  common  law,  although  the  indictment  was  nA 

framed  upon  the  statute.  .  . 

P;  230.  An  indictment  against  a.  constahle  for  neglecting  a 
duty  prescribed  by  a  statute  need  not  conclude  contra  fonnan. 
R.  V.  JFyatt^  Salk.  380. 

P.  231.  An  indictment  charging  the  stealing  money,  good^ 
or  bank-notes,  may  conclude  generally  i^inst  the  statirte,  sec 
Clarke's  case,  Bastes  P.  C.  600.  In  an  mdictment  for  steaJis* 
bank-notes  from  the  person,  it  is  sufficient  to  conclude  ^aisst 
the  statute  in  the  singular,  per  Le  Blanc,  J.  York.  Sp«  Ass.  18]5i 

I'.  248.  One  indicted  as  a  sorter  and  charger  of  letters  may  be 
convicted  as  a  sorter  only.     Shaw's  case.  East's  P.  C.  580. 

P.  255.  A  variance  from  the  thing  alleged  to  have  been  stolen, 
.forged,  &c«  is  usually  fatal,  as  lion  rampant  for  lion  passant,  see 
Lee's  case.  Leach.  464,  supra  193.     So  as  to  names  of  persons, 
as  Edward  for  Edmund,  case  cor.  Chambre,  at  Lancaster. 

P.  311.  See  the  course  of  proceeding,  where  the  prisoner  after 
a  plea  of  not  guilty  withdrew  his  plea,  and  was  allowed  to  plead 
to  the  jurisdiction.     Kin  lock's  case.  Post.  15. 

P.  313.  Upon  a  plea  of  peerage  under  letters  patent,  they  muset 
be  produced  under  the  great  seal.     R,  v.  Grahmey  A  St.  Tr.  410. 

P.  343.  If  a  defendant  be  charged  conjunetivefy^  where  he 
rot^ht  have  been  charged  disjunctively ^  he  may  be  convicted  <2tf- 
Junviivcly.     Willoughby's  case.  East's  P.  C.  581. 

-     P.  344.  A  person  charged  with  an  offence .  against  one 
may  be  found  guiitv  of  a  >  more  (general  oficnoe  against 
btutulc.  East's  P.  C.  1021,  see  p.^:230.   . 


Pi.  341.  Default  of  a  jutot.  The  rule  is  now  otherwise.  See 
teach.  618,  706.     Fost.  76.  . 

P.  354.  In  the  case  of  burglary  the  jury  must  find  that  the 
loco  in  quo  was  parcel  of  the  mansion  house,  or  that  they  were 
inclosed  within  the  same  fence,  &c.  Garland*s  case,  £ast*s  P.  C. 
493,  where  the  verdict  found  that  money  had  been  taken  up  by 
the  prisoner,  which  had  been  struck  out  of  the  hand  of  the  prose- 
cutor, the  court  would  not  intend  that  it  was  taken  up. by  the  pri- 
soner in  the  presence  of  the  prosecutor.  R,  v.  FranczSy  2  Str. 
1815.  Com.  Rep.  478. 

P.  357.  In  a  special  verdict  against  a  principal  'in  the  second 
degree,  the  jury  must  either  find  that  he  was  present,  aiding  and 
abetting  in  terms,  or  that  he  did  such  acts  as  shew  he  was  present^ 
and  constitute  him  an  aider  and  abettor  in  point  of  law.  R.  v. 
Messenger^  AppletreCf  and  otherSy  Kel.  77.  2  St.  Tr.  691.  R.  v. 
Bortkimckf  Doug.  201.  In  the  case  of  Royce,  who  was  indicted 
under  the  stat.  1  G.  1.  st.  2.  c.  6.  for  feloniously  beginning  to. 
demolish  a  dwellins-house,  the  jury  found,  **  that  the  said  John 
Royce  was  then  and  there  present,  and  did  then  and  there  encou- 
rage and  abet  the  said  persons  unknown,  in  beginning  to  demo* 
lisn  and  pull  down  the  said  dwelling-house,  by  then  and  there 
shouting  and  using  expressions  to  excite  the  said  persons  so.  to 
do,  but  that  the  said  John  Royce  did  not  with  force  b^in  to  de- 
molish, or  pull,  or  do  any  act  with  his  own  hands  or  person, 
otherwise  than  as  aforesaia,"  and  the  court,  after  the  matter  had 
been  argued  twice,  held  that  the  verdict  was  sufficient.  Burr. 
2073. 

P.  359,  note  (b)  i.  e.  in  favour  of  the  defendant,  but  the  court 
will  not  grant  a  new  trial  after  an  acquittal,  4  61.  Com.  361. 
2  Haw.  442.  R.  y.  Cohen  and  Jacobs  1  Starkie's  C.  516.  But 
i]^  the  case  of  an  indictment  for  liot  repairing  a  highway,  the 
court  will,  after  an  acquittal,  stay  the  judgment,  in  order  that  the 
case  may  go  to  trial  a  second  time  on  the  merits.  R.  v.  Wands' 
worth,  1  B.  &  A.  63. 

P.  365.  In  the  case  of  R,  y,  Hargrove  and  others,  York  Sum. 
Ass.  1821.  Holrovd,  J.  sentenced  the  defendants,  who  had  been 
jointly  convicted  of  a  libel,  to  pay  a  joint  fine. 

P.  449.  The  prosecutor  is  entitled  to  the  possession  of  goods, 
although  they  have  been  sold  in  market  overt,  but  only  as  against 
him  who  is  in  possession  at  the  time  of  the  conviction.  Horwood 
T.  Smith,  2  T.  R.  720,  East's  P.  C.  788.  The  st.  21  H.  8.  c.  U. 
does  not  extend  to  goods  obtained  by  fraud  but  not  stolen. 
Parker  V.  Patriek,  5T..R.  175.  R,v,  Devereux  and  others,  2 
Leach,  665.  East  P.  C.  789.  At  common  law  the  owner  was 
entitled  to  retake  his  property,  unless  it  had  been  changed  by 
waiver,  seixure  by  the  king,  or  sale  in  majrket  overt,. East's  P. 
C-789. 
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P.  450.  As. to  the  punisliinent  see  the  st.  18  Bliz.  e.  7. 5  Am. 
c.  6.  s.  2.   4  G.  1.  c.  11.    19  G.  3.  e.  74.    53  G.  1  c  16^. 

P.  453.  See  the  st  52  G.  3*  c.  63.  which  makes  it  felooy  in 
hrokers,  hankers,  &c.  to  emhezzle  securities  deposited  with  them 
for  safe  custody,  8^c^ 

P.  473.  By  the  st  54  G.  X  c.  101.  if  any  penon  shall  mali- 
ciously,  either  hy  force  or  frauds  lead,  take,  or  csury  away,  or 
decoy,  or  entice  away,  any  child  under  the  age  of  ten  yean*  with 
intent  to  deprive  its  parent  or  parents,  or  any  other  pecsov  bi^ 
ing  the  lawtul  care  or  charge  of  such  child,  of  the  posaesBvm  of 
such  chikl,  hy  eoncealing  or  detaining  such  child  from  such  pa- 
rent or  parents,  or  other  person  or  persons  havine  the  iavrfal  cait 
or  charge  of  it,  or  with  intent  to  steal  any  article  of  apparel  or 
ornament,  or  other  thing  of  value  or  use  upon  or  about  the  per* 
son  of  such  ehild,  to  whomsoever  such  article  may  beloi^  or 
shall  receive  and  harhour  with  any  such  intent  as  aforesaid  any 
such  childr  knowin?  the  same  to  have  been  so,  by  force  or  teud, 
led,  taken,  or  earned,  or  decoyed,  or  enticed  away  as  aforesaid, 
every  such  person -or  persons,  and  his,  her,  and  their  Qoupsellon. 
procurers,  aiders,  and  abettors,  shall  be  deemed  guilty  of  felony, 
and  shall  be  subject  and  liable  to  all  such  pams,  penalties,  ^* 
ntshments,  and  mrfeitures  as  by  the  laws  now  in  force  may  be  in- 
flicted upon  or  incurred  by  persons  convicted  of  grand  larceny. 

P.  473.  St  48  G.  3.  c.  129.  s.  2.  but  witkMit  such  foice  or 
putting  in  fear,  &c.  It  is  unnecessary  to  notice  the  txceptkm  m 
the  indictment  jR.  v.  Young^  Lancaster  Summer  Assizes,  1814, 
where  the  indictment  was  similar  in  form  to  the  above  pveoedoit 
Where  bank-notes  are  stolen  from  the  person,  it  has  he«9  htU 
to  be  sufficient  to  conclude,  against  the  form  of  the  statute,  in  the 
singular,  per  Le  Blanc,  J. 

P.  485.  B]^  the  st.  5  Ann.  c.  31.  s.  5.  the  recciviiig  «MMf  is 
not  either  within  this  statute  or  3  W.  &  M.  c.  4.  s.  9.  K  v. 
Guy,  Leach,  276,  3d  ed. ;  neither  are  bank-notes  within  the  sW. 
R,  V.  Morris^  ib.  525.  or  bills  pf  exchange,  JL  v.  Wibom,  cor. 
Best,  J.  York  Spring  Assizes,  1821. 

P.  486.  10  G.  3.  c.  48.  Qu.  whether  a  gold  watoh  be  phle 
within  the  stat  R.  v.  MaseSf  £ast*s  P.  C.  754. 

P.  486.  St.  29  G.  3.  c  30.  s.  1.  any  lead,  iron,  cooper,  kt. 
The  statute  extends  to  nmnufoctures  of  inm,  Ei^s  F.  C.  792, 
although  in  Scott's  case  (ib.)  it  was  heU  otherwise.  And  inm 
the  St.  210.  3.  c.  69.  it  appears  that  the  legislature  coasidcn^ 
manufactured  vessels  to  be  included  under  the  geneml  denowiiia* 
tion  of  the  materip]^  of  which  they  are  made,  sec  Easft*s  t,  C 
752. 

P.  644. .  Pveo.  890.   See  Com.  Dig.  tit  lieioous,  h.hlkX 
P.  642.  Rescue,  by  the  st.  1  &  2  O.  4r  c.  88.  If  any  peiaoa  MS 
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rescue,  or  aid  dnd  assist  m  rescuing,  from  the  lawful  custody  of 
any  constable,  oificer,  headborough,  or  other  person  whomsoever, 
any  person  charged  with,  or  suspected  of,  or  committed  for  any 
felonvy  or  on  suspicion  thereof,  then  if  the  person  or  persons  so 
offending  shaH  be  convicted  of  felony,  and  he  entitled  to  the  be* 
nelH  of  dergy,  and  be  Hable  to  be  imprisoned  for  any  term  not 
exceeding  one  year,  it  shall  be  lawful  for  the  court  by  or  before 
whom  any  such  person  or  persons  shall  be  convicted,  to  order  and 
direct,  in  case  it  shall  think  fit,  that  such  person  or  persons,  in- 
stead of  being  so  fined  and  imprisoned  as  aforesaid,  shall  be  trans- 
ported beyond  the  seas  for  seven  years,  or  bt  imprisoned  only,  or 
De  imprisoned  or  kept  to  hard  labour  in  the  common  goal,  house 
of  correction,  or  penitentiary  house,  for  any  term  not  less  than 
one  and  not  exceeding  three  years. 

2.  And  that  if  any  person  shall  assault,  beat,  or  wound  any  con- 
stable, officer,  headborough  or  other  person  whomsoever,  with 
intent  in  so  doing,  or  by  means  thereof,  to  obstruct,  resist,  or  pre- 
vent the  lawful  apprehension  or  detainer  of  any  person  charged 
with  or  suspected  of  felony ;  or  if  any  person  cnarged  with  or 
suspected  of  felony  shall  assault,  beat,  or  wound  any  constable, 
officer,  headborough,  or  other  person  whomsoever,  with  intent  in 
so  doing,  or  by  means  thereof,  to  obstruct,  resist,  or  prevent  his 
or  her  apprehension  or  detainer ;  then  and  in  every  or  any  such 
case,  if  tne  person  or  persons  so  offending  shall  be  convicted  of  a 
misdemeanor  only,  it  shall  be  lawful  for  the  court  before  whom 
any  such  person  or  persons  shall  be  so  convicted  as  aforesaid,  to 
order  and  direct,  in  case  it  shall  think  fit,  that  such  person  or 
persons  shall,  in  addition  to  any  other  pains,  penalties,  or  pimish- 
xnent  to  which  he,  she,  or  they  are  now  subject  or  liable,  be  kept 
to  hard  labour  for  any  term  not  exceeding  two  years,  and  not  less 
than  six  months. 

P.  645.  See  further,  as  to  the  transportation  of  felons,  the  st. 
43.  G.  3.  c.  15.  56  G.  3.  c.  27.  59  G.  3.  c.  101.  1  &  2  G.  4.  c.  6. 

P.  682.  by  the  st.  1  &  2  G.  4.  c.  44.  it  was  enacted  as  follows. 

Whereas  great  inconvenience  has  arisen,  and  a  great  degree  of 
injury  has  been  and  is  now  sustained  by  his  Majesty's  subjects,  in 
various  parts  of  the  united  empire,  from  the  improper  construc- 
tion, as  well  as  from  the  negligent  use  of  furnaces  employed  in 
the  working  of  engines  by  steam.  And  whereas  by  law  every 
such  nuisance,  being  of  a  public  nature,  is  abateable  as  such  by 
indictment;  but  the  expense  attending  the  prosecution  thereof 
has  deterred  parties  suffering  thereby  from  seeking  the  remedy 
given  by  law.  Be  it  therefore  enacted  by  the  king's  most  excel- 
lent majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritaal  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  authority  of  the  same,  that  it  shall  and  may  be 
lawful  for  the  court  by  which  judgment  ought  to  be  pronounced 
in  case  of  conviction  on  any  such  indictment,  to  award  such 
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costs  as  ahallbe  deemed  proper  and  reasonable  to  the  pioaeciilof 
or  prosecutors,  to  be  paidf  by  the  party  or  parties  so  coovicted  as 
aforesaid,  such  awara  to  be  made  either  before  or  at  the  time  of 
pronouncing  such  judgment,  as  to  the  court  may  seem  fit* 

2.  And  be  it  further  enacted.  That  if  it  shall  appear  to  the 
court  by  which  judgment  ought  to  be  proooimced  in  case  of  ooa- 
viction  on  any  sued  indictment,  that  the  grievance  may  be  fe> 
medied  by  altering  the  construction  of  the  famace  so  employed  in 
the  working  of  engines  by  steam,  it  shall  be  lawful  to  toe  comt, 
without  the  consent  of  the  prosecutor,  to  make  such  order  toudi- 
ing  the  premises^  as  shall  be  by  the  said  court  thought  expedient 
for  preventing  the  nuisance  in  future,  before  passing  final  sentence 
upon  the  defendant  or  defendants  so  convicted. 


INDEX. 


ABATEMENT, 

plea  in,  31L 

on  what  founded,  ib. 

1*  on  <2t/«et  ufpatmi  on  the  feooid,  ib« 

opportaaity  aUowtd  tbe  defenduit  to'  Itkt  except 

tions,  ib. 
what  defeoto  pfteadable,  312. 
what  defect  must  be  pleaded,  ib. 
in  indictments  for  titaaon,  ib. 
little  advantage  to  be  derired  firom  a  plea  of  this 
nature,  ib. 
%  on  4^Mnoi  oppomU  on  the  reeord,  ibb 
misoottier,  ib« 

may  be  pleaded  by  attorney,  ib. 
oonit  to  be  tendered  in  writings  ib.  and  should 

be  yerifiad  by  affidavit, 
misnomer  of  eithar  christian  or  aamame  plead** 

able,  313. 
but  the  defendant  musc  disclose  hit  real  name,  iK' 
replication  to  such  plea,  ib. 
in  case  oi  an  appeal,  ib. 
V  omission  of  title  of  peer,  ib»  ' 
how  tried,  ib. 

in  case  of  peeiage  by  marriage,  ib. 
defendant  pleading  in  abstement  to  an  indictment  for  fe* 

lony,  should  plead  over  to  the  felony,  ib. 
but  in  case  of  misdemeanor,  &c.  he  is  concluded  by  his  plea 

in  abatement,  313,  4. 
practice  as  to  the  trial  of  a  plea  of  this  kind,  314» 
foreign  pleas,  how  tried  at  common  law,  ib. 
mdet  tbe  stat.  22  H«  8.  c,  14.  28  H.  8.  c.  U  32  H.  8.  c.  3. 

the$e  do  not  extend  to  an  indictment  for  treason,  iU 
pendency  of  a  first  indictment  not  pleadable  to  a  second,  ib. 
usual  course  in  such  case,  ib. 
Form  ofpUa  in  abatement^ 
for  want  of  an  addition,  785* 
that  there  is  no  such  parish  as  that  named,  78$» 
VOL.  II.  G  a 
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ACCESSORIES, 

county;  trial,  4,  7,  12,  13* 

St.  33  H.  8.  c  23.  does  not  extend  to  aooessones,  13. 
^ocenorv  hefof  the  fool, 
how  cnamd  in  the  indictment,  139,  140. 
when  incucted  before  the  convictian  of  the  principal,  140* 
when  indicted  after  the  conviction,  ib. 
when  a  person  in  one  county  procures  the  commission  of  t 

felony  in  another,  ib.  and  under  Uie  st*  43  G.  3.  c.  113. 

s.  5.  p.  8. 
aocessoiyto  one  of  several  principals  how  to  be  charged, 

141,  142. 
defendant  indicted  as  accessory  to  two,  may  be  convicted  on 

evidence  that  he  was  accessory  to  one,  ib. 
how  to  be  chaiged  in  case  of  murder,  ib. 
indictment  against  accessory  for  receipt  of  felon,  must  aver 

the  felonious  situation  of^he  principal,  166. 
and  the  guilty  knowledge  of  the  accessory,  167, 168. 
in  mdictment  against  an  accessory,  the  guih  of  the  prindpsl 

must  be  averred,  ib. 
how  averred  when  they  are  indicted  toeether,  167,  8,  9. 
when  the  accessory  is  indicted  after  ue  convicdon  of  the 

principod,  168,  9. 
when  the  offence  is  committed  in  another  county,  ib. 
indictment  against  an  accessory  under  2  and  3  E.  6.  c  24. 

398,  9. 
need  not  conclude  against  the  form  of  thfe  stat*,  ib. 
accessory  may  be  ana^^ed,  but  not  tried,  before  the  sp- 

pearance  en  the  principal,  308. 
formerly,  where  the  attamder  of  the  principal  was  prevented, 

the  accessory  could  not  be  arraigned,  ib. 
in  what  cases  the  accessory  may  be  proceeded  against  ss 

upon  an  attainder  of  the  principal,  under  stat.  1  Asb. 

sess.  2.  c.  9k  s.  1.  ib. 
indictments  against,  481,  2. 

accessory  may  enter  into  full  defence  of  his  principal,  309. 
accessones  before  the  fact,  to  a  murder,  ousted  of  cleigy  ^ 

Stat.  4  &  5  P.  &  M.  c.  4.  399. 

Acquittal,  see  tit.  AuterfnU  acquU. 

ADDITION: 

at  common  law,  45,  46,  47. 

statute  of  additions^  1  H.  5.  c«  5.  enactments  of,  47,  48t 

Bsiate  or  degree,  construction  of  the  words,  48,  49. 

degree,  ib. 

dignity,  48,  49,  50. 

ojjfice,  48,  49. 

what  are  sufficient  additions,  48,  49,  50. 

name  and  addition  of  a  female,  49. 
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Ibhn  of  the  description,  49,  50* 
with  an  alias  dictus,  50,  51. 
when  addition  ought  to  be  repeated,  50. 
when  further  description  is  necessary,  ib/ 
defect  as  to  the  adaition  ot  one  will  not  vitiate  the  indict- 
ment as  to  the  rest,  ib. 
fnystery,  addition  of,  50,  51. 
town,  hamlet,  or  place,  51,  52. 
plea  that  there  is  no  such  town,  ib* 
form  of  description,  ib* 

sufficient  to  describe  the  defendant  of  such  a  pbee,  52. 
addition  of  counh^,  ib. 
wife's  addition,  53. 

defective  addition,  how  to  be  taken  advantage  of,  ib. 
when  plea  will  operate  as  an  estoppel,  ib. 
plea,  u  abatement,  for  want  of.     See  Ahatementf  Mknomet. 

AIDERS  AND  ABETTORS, 
how  charged,  81,  82. 
when  immaterial  whether  defendant  be  chaiged  as  &  priaei- 

pal  in  the  first  degree  or  as  an  aider  and  abettor,  81, 2, 3* 
when  ousted  of  clergy,  82,  83,  84,  85. 
cleigy,  when  aider  and  abettor  ousted  of,  without  express 

words,  85,  86. 
how  aider  and  abettor  should  be  described,  86,  87,  88. 
whether  the  legislatuire  in  framii^^  the  stabbing  act  oomem- 

plated  aiders  and  abettors,  85  n. 
abetment,  how  speciaUy  described,  87,  88. 
aider  and  abettos  may  be  found  guilty  though  the  principal 

is  acquitted,  82,  .83. 
ADMIRALTY  SESSIONS, 
holding  of,  480,  481. 
staL  32  G.  2.  c.  25.  s.  20. 
AMENDMENTS, 

statutes  of  amendment  do  not  extend  to  criminal  cases,  259* 

but  see  267,  8. 
indictments  cannot  in  general  be  amended  because  found  on 

oath,  259. 
but  in  some  instances  have  been  amended,  ib. 
even  aflter  verdict,  ib. 

former  practice  where  indictment  wanted  amendment,  260. 
present  practice,  ib. 
of  coroner's  inquisition,  ib. 
of  formal  misprisions  in  joining  issue,  &c.  ib. 
of  a  venire,  261. 
of  nisi  prius  roll,  ih. 
discontinuance  not  amendable,  261,  2. 
judgment  amendable  during  the  term,  &c.  ib. 
CofHon  of  indictmentt 

amendable  after  the  term  in  whiciv  brought  in,  263,^4,  S. 

o  G  2 
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Atkinson's  case,  263,  4,  5. 

of  cnroner*s  inquisition,  266. 

criminal  information,  267. 
.    amendable  at  any  time  before  trial,  ib. 

and  after  judgment,  as  to  mere  clerical  misprision,  amend- 
able at  common  law,  ib. 

and  sembUf  by  Yirlue  of  the  stat.  8  H,  6.  c«  12.  ib. 

operation  of  the  stat.  B  H.  6.  c.  12.  ib. 

amendment  of  pleas,  &c.  270,  271. 

amendable  even  in  case  of  felony,  ib. 

verdictf  whether  amendable,  ib. 

judament,  not  amendable  after  it  has  been  inalter  of  record, 
in.. 

Waltott*s  case,  ib. 

ANIMALS,  .  •      .     . 

descripdon  of,  in  an  indictment,  194,  5* 
animaus/ertf  naturm,  ib. 
heifer,  indictment  for  stealing,  under  st«  193. 
greyhound,  description  of,  in  indictment,  ib. 
fish,  description  ot,  194,  5. 

APPEAL, 

See  IndictmeiUm 

APPRENTICE, 

indictment  for  not  receiving  must  shew  a  binding  within  the 

stat.  43  Eliz.  1 62,  3. 
indictment  against  for  a  fraudolent  enlistment*  4d9,  500l 
.  atat.  S3  G.  3.  c.  17.  s.  90.  ib. 
indentures,  how  to  be  proved,  500,  n. 

ARRAIGNMENT, 
what,  305. 

when  defendant  is  put  to  plead  imme<fiately,  ib. 
,    when  entitled  to  an  imparlance,  ib. 
must  be  committed  or  nnd  bail,  ib. 
in  the  case  of  mayhem  may  plead  in  the  office,  305, 6L 
whether  defendant  to  be  arraigned  in  irons,  306,  7. 
required  to  hold  up  his  hand,  307. 
this  not  essential,  ib. 

entry  of  the  arraignment  on  the  record,  ib. 
*  may  be  arraigned  on  two  indictments  at  the  same  time, 

307,  8. 
the  arraignment  was  in  English  whilst  the  ixidictment  was  in 

Latin,  307. 
ArraignmefU  of  an  oooetsoiy, 
accessory  might  be  proceeded  against  at  common  law  aAer 

the  attain&r  of  the  prificipal,  308. 
of  one  who  is  accessory  to  several,  30^,  9. 
may  be  arraigned  and  tried  though  one  only  has  appeared, 

309. 
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and  if  acquitted  mty  •Aemwtto  be  tried  at  accessory  to  the 

rest,  309. 
principal  and  accetoory  may  be  arraigned  aiad  tried  toge- 

ther,  ib« 
but  jury  charged  to  acquit  the  acoets6ry  in  ^case  they  find 

Ihe  pnncipd  not  guilty,  ib. 
See  title  Accessory* 

ARTIFICER, 

enticing  of,  to  leave  the  kingdom,  651. 
Stat.  23  G.  2.  c.  13.  ib. 

ARSON, 

nature  of  the  offence,  439. 

exclusion  from  cleigy,  ib. 

statutes  relating  to,  ib. 

with  intent  to  defraud,  insurers,  &c.  ib» 

description  of  the  building,  439, 440. 

ownership,  allegation  of,  440,  1. 

where  the  occupation  is  merely  permissive,  440,  1,  2. 

in  case  of  a  reversioner,  440. 

when  the  defendant  sets  fire  to  his  own  house,  441,  2. 

w<»ds  essential  to  the  indictment,  ib.  ^       ^ 

{ndictmentfor^  439. 

offence  against  the  possession,  440,  1. 

person  setting  fire  to  his  own  dwelling-house  indictable, 

439,  441,  2. 
euilty  of  arson  if  he  diereby  destroy  his  neighbour's,  441, 2. 
how  he  should  be  charged  in  the  indictment,  ib. 
whether  the  indictment  must  charge  malice,  ib. 
See  jBumtiujf. 

ATTEMPTS, 

to  poison,  663,  4. 

to  bum  defendant's  hou^e,  664. 

See  tit.  Endeavours  and  Solicitations, 

indictments  for,  651.     See  Index  of  Precedents,  same  title. 

AUTERFOITS  ACQUIT, 
ground  of  the  plea,  316. 
exception^  ib. 
the  plea  must  shew,  317. 

1.  the  manner  and  circumstances  of  the  acquittal,  ib. 

2.  the  identity  of  the  offence* 

3.  the  identity  of  the  party. 

1.  the  manner  and  circumstances  of  the  acquittal. 

distinction  between  criminal  and  civil  cases,  as  to 

pleading  matter  of  record,  317. 
mU  iiel  record,  no  plea,  ib. 
reason  of  this,  ib. 
time  allowed  to  produce  the  record,  318. 
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when  prisoner  is  arraigned  in  K«  B«»  ib* 

in  other  cases,  ib. 

roust  be  removed  by  writ,  ibi 

must  be  recited  in  the  plea,  ib. 

must  shew  a  legitimate  acquittal  by  judgmot*  319, 

acquittal  in  fact  pleadable,  though  founded  on  wa^ 

take  in  law,  319,  320. 
an  erroneous  judgment  pleadable,  320. 
where  the  indictment  is  sufficient,  ib. 
doubt  which  arises  where  the  indictment  is  itself  »• 

sufficiept,  ib. 
doctrine  held  in  Vaux's  case,  ib. 
comment  on  their  doctrine,  920, 1.  .      i*  -    . 

acquittal  pleadable  though  the  process  be  inBuffioenl, 

321. 
9.  the  idet^  of  the  offence,  22% 

1.  in  point  of  law,  lb.  ._. 

one  indicted  as  principal  cannot  plead  his  acqndW 

as  accessory,  ib.  *  r         -^ 

in  what  cases  an  acquittal  on  a  charge  oT  one  ottcnce 

includes  an  acquittal  of  another,  322,  3. 
of  murder  pleadable  to  a  charge  of  manslaogfater, 

323.  ^        ,      __. 

of  manslaughter  to  a  chaige  of  murder,  324. 
acquittal  of  burglary  laid  with  a  larriny,  no  pit 
a  charge  of  burglary  laid  with  intent  only,  ib. 
of  trespass,  no  bar  to  a  charge  of  felony,  323.^^ 
but  an  acquittal  of  petit  treason,  bars  an  indictmenl 

for  murder,  324. 
qu.  as  to  the  converse,  325,  326,  note  (rj. 
acquittal  as  principal  no  bar  to  an  indictment  cbaij^ 

mghim  as  accessory,  325, 3^6. 
qu.  as  to  the  converse,  ih. 
2.  of  the  same  offence  in  fact,  ib. 
what  variances  between  the  1st  and  2nd  mdictnoi 

may  be  reconciled  by  averment,  ib. 
in  pomt  of  time,  32t). 
persons,  ib. 
name,  how  averred,  ib. 

place,  ib.  •  j  •  « 

goods  taken  by  robbery  in  one  county  earned  mw 

another,  ib.  .     ^, 

whether  acquittal  of  larciny  in  one  county  is  plead- 

able  in  another,  327.  . 

acquittal  of  burglary  when  pleadable  to  an  indict- 

rocnt  for  larciny,  ib.  ,    j  1.1   ^  ^ 

of  homicide  in  one  county,  whether  pleadaWe  to  w 
-    indictment  in  another,  328. 
variance,  when  substantial,  cannot  be  rccoociW  "> 

averment,  ib. 
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d.  identUy  ofpenont.  328. 

where  the  addition  is  different*  329. 

inquest  upon  such  arennentt  ib. 

where  the  guilt  is  derivative,  the  acquittal  of  the 
princi|ial  charge  is  pleadable,  334* 

where  defendant  breaks  gaol  he  may  plead  an  ac- 
quittal of  the  felony  to  an  indictment  for  the 
breaking  gaol,  ib. 

auterfois  acquit^  plea  of,  pr«  333^  p.  787. 

AUTERFOITS  ATTAINT,  plea  of, 
ground  of,  331. 

good,  though  the  indictment  insufficient,  ib. 
when  not  allowable,  331,  2. 
never  allowable  when  a  second  trial  would  answer  any  useful 

purpose,  332. 
is  not  valid  after  a  removal  of  the  attainder,  ib. 
nor  after  a  pardon  of  the  first,  ib. 
reversed  attainder  not  pleadable,  333. 
requisites  of  this  plea,  ib. 

AUTERFOITS  CONVICT,  fUa  of, 

conviction  ho  bar  unless  the  defendant  receive  judgment  or 

pray  his  clergy,  ib. 
otherwise  if  he  pray  his  clergy,  though  not  admitted  to  it, 

330. 
conviction  followed  by  admission  to  clergy,  how  far  availa* 

ble,  ib. 
enactment  of  stats.  25  E.  3.  c.  &  8  Eliz.  c.  4.  and  18  Blia. 

c  7.  s.  2, 330, 1. 
of  3  H.  7.  c.  1.  which  takes  away  the  plea  of  auimfoiU  oe* 

quit  on  an  appeal  of  death,  331. 
does  not  extend  to  the  case  where  the  defendant  is  conidcted 

of  manslaughter,  ib. 


R 

BAIL, 

personation  of,  529,  530. 

BANK  NOTE, 

making  and  publishing  papers  resembling  them,  52  G.  3, 

c.  138,  564. 
see  Porgery^'Larcmy--^ko9e  in  Actiofif'^Moveahlei.m 

BANKRUPT, 

fraudulent  concealment  of  effects  by,  568, 9. 

BARON, 

of  the  Exchequer,  how  described^  54),  2. 
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BASTARD  CHILD, 

murder  of,  43  G.  3.  c.  58.  repeals  Hie  slal.  21  J.  1.  c.  27, 

405. 
indietnAeut  for  murder  of,  ib* 

mother  coa^aUi^  the  bixth  may  be  impruooed  for  two 
yesis,  ib. 

BENEFIT, 

of  the  Stat,  prayer  of,  794.    See  Cltrgy, 

pILL  OF  EXCHANGE, 

See  tit.  Chose  in  AcHon,  Forgery* 

BLACK  ACT, 

9  G.  1 .  c.  22.  offences  under,  triable  io  any  coutt^  13,  14. 

at  the  option  of  the  prosecutors  ib. 

assault  upon  officers  of  the  excise  and  ciiBtQiBs»  ib. 

indictment  under»  form  of,  2259  6* 

mode  prescribed  by,  to  ooxnpel  offenders  to  appear,  576. 

malice  must  be  personal  against  the  ovnef  ol  tba  property, 

ib. 
indictments  upoh,  ib. . 
See  Index  to  the  Preceitnts^  tit.  Block  Act^ 

BLASPHEMY, 

indictment  for,  123,  4. 

BLEACHING  CROFT, 
s^Ui«  fro«i»  474»  & 
Stat.  51  G.  3.C.  41,ib. 

BRASS,  . 

stealing  of,  477,  8. 

BREAD,  see  FroMons* 

lUKEAIUNG, 

into  houses,  &c.  with  intent  to  destmy  goodt»  6S7,  8.  9. 
different  statutes  relating  to,  ib. 

^RIDGES, 

indictment  for  not  repairing,  701. 
See  tit.  H^fhwaySm 

BROKERAGE, 

illegal,  indictment  for,  201. 

excess  of  sum  taken  beyond  the  kgal  amount  «c4  naterisl« 
ib. 

BURGLARY, 

technical  words,  descriptive  of,  78. 
Stat.  ODStiftt  of  deigy,  436. 
accessories  before  the  fact,  ib* 
after  the  fact,  iK 
indictment  for,  ib. 
bouse*  how  described^  437. 
situation  oft  ib. 
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may  be  committed  in  a  church  or  chapel,  ib« 
iDtentioiiy  how  to  be  hud,  ib. 

ownership  of  the  goods  should  be  accurately  averred^  ib. 
breaking  out  of  an  house,  st.  12  Ann*  c.  7. 438. 
indictment  for,  ib. 

BURNING, 

of  dwelling  house,  439<    See  Arson. 

of  cotton  mill,  442,  3. 

of  dwelling  house,  with  intent  to  defraud  the  iniurert,  ib. 

of  dock-yard,  443,  4. 

indictment  for»  ib. 
stack  of  hay,  ib. 
place  of  confinement,  444,  5« 


c. 

CAPIAS, 

issuable  by  justices  of  the  peace,  273. 

by  a  coroner,  274. 

by  justices  of  the  peaoe  in  sessions,  ib. 
interval  between  teste  and  return  of,  ib. 
when  awvded  into  the  county  whei^  the  court  sits,  ib. 
into  another  county,  ib. 
to  whom  directed,  ib. 

when  the  defendant  dwells  in  another  county,  by  stat. 
5E.  3.C.  ll,ib. 
whether  justices  of  the  peace  are  within  this  statute,  ib. 
semble  they  are,  ib.,  275. 
may  be  awarded  by  justices  in  eyre,  or  by  the  Court  of. 

jL  B.  into  any  county,  ib. 
against  whom,  ib. 

in  what  cases  more  than  one  capias  is  necessary,  279. 
See  tit.  Process. 

CAPTION 

of  an  indictment,  what,  233. 
precedent  of,  given  by  Lord  Hale,  ib. 
must  shew  that  the  cotirt  had  jurudiction,  234. 
that  the  session,  &c.  was  held /or  the  county,  ib. 
ought  to  notice  the  authority  of  the  justices,  ib* 
justices,  how  described,  ib.  235* 
title  of  their  authority  should  be  set  forth,  ib. 
where  the  session  is  holden  by  virtue  of  several  commis- 
sions, ib. 
need  not  shew  how  the  court  was  constituted,  ib* 
names  of  the  justices,  ib. 
allegation  that  they  were  of  the  quorum,  236,  7. 
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DescT^cm  (ftkejurort^  235. 

must  shew  a  finding  by  twelve  jnron*  ibw 

oanecessary  to  soecify  all  their,  names,  ib. 

must  be  shewn  tnat  they  were  sworn  and  chai]ged,  iU 

need  not  be  described  as  probi  H  legaUs  komtHeg,  237,  S» 
The  time  of  the  caption^  ib. 

when  tdcen  at  an  adjourned  session,  ib. 

anceitain  or  improper  day  will  vitiate  the  ui<fictnieot»  ik 
T&«  place  of  the  caption^  ib. 

must  be  shewn  to  be  within  Ae  cdunty,  &c.  ib. 

how  shewn,  ib. 

county  in  the  margent  not  necessarily  a  part  of  the  capiioa, 
'  237,  8. 

but  may  be  made  so  by  ref^nce,  ib. 
Cctndnsion  of  the  caption^  238,  9. 
form  of,  ib. 
See  tit.  Amendments 

CATTLE, 

coBstraction  of  the  word  under  the  stat.  15  G.  2.  c.  34. 
465. 

CERTAINTY, 

as  much  requirect  ia  an  indictment  as  in  trespass  fot  good^ 

192. 
what  certainty  required  in  an  indictment,  68,  9,  241. 

CERTinCATE, 
of  conviction, 

CHALLENGE, 

indictment  for  sending,  656,  7. 

See  Index  to  the  Precedents,  tit.  lAbeL 

CHAPEL, 

stealing  from,  470,  472,  3. 

statutes  ousting  of  cleigy,  479. 

accessories  not  ousted,  unless  the  ofTenoe  amount  to  a  bor- 

glary,  ib. 
See  Sacrilege^  Ownership^  and  Appendix  Note  to  p.  201, 1 

CHATTELS,  see  MoveabUsy  Oii.'nenhip. 

CHEATS, 

indictment  for,  when  maintainable,  488. 
indictments  for,  488,  &e. 

See  the  Index  to  Precedents,  tit.  FtmuiSt  Chemts,  ^ 
selling  by  false  scales,  492. 

CHOSE  IN  ACTION, 

stealing  of,  194,  5,  6,  467. 

ought  not  to  be  described  as  a  chattel,  195,  6,  7, 

Stat.  2  G.  2.  c.  25.  as  to  stealing  of,  194,  5,  453,  4,  5,  6, 

467. 
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CHURCH, 

disturbance  in»  676. 
robbing  of,  see  SacriUgfp 

CLERGY, 

offender,  when  ousted  of  clergy,  though  a  clergyable  offenct 

only^  is  charged  in  the  indictment,  9,  10. 
3W.  &M.C.  9.  s.  3.,  9,  10,  11. 
to  what  cases  the  act  extends,  10,  1 L 
offender  ousted  of,  in  foreign  counW,  8,  9. 
ouster  from,  under  stat.  3  &  4  W.  &  M.  c.  1.,  221, '2. 
in  such  case  no  entry  on  the  record  necessary,  222,  3. 
but  the  offence  charged  must  be  one  in  which  the  offender 

stands  in  need  of  clergy,  ib* 
aider  and  abettor,  when  ousted,  see  Aider  and  Ah$Uor, 
See  Index  to  Precedents^  tit.  dmnUr^^pUa. 

CLERK, 

indictment  against,  for  embezzlement,  453« 
stat.  39  G.  3.  c  85^  ib, 

this  Stat,  declaratory  of  the  common  law,  453,  4. 
4>biervations  on  the  usual  form  of  indictment  under  this 
statute,  455,  6. 

CLERK  OF  THE  PEACE, 
extortion  by,  616,  7. 

COACH-HOUSE, 

stealing  in,  468,  9. 

COIN, 

^ineas,  buyii^  of,  566. 

mdictments  relating  to  the  coin,  555,  6,  &c  &e« 

See  Index  to  Precedents,  tit.  Ccin. 

COINING, 

of  copper  money,  11  G.  3.  c.  40. 555,  6. 

of  foreign  copper  mone;^,  43  G.  3.  c.  139*  s.  3.  iU 

putting  off  counterfeit  silver  money,  556,  7. 

St.  8  and  9  W.  3.  c.  26.,  ib. 

construction  of  this  act,  556,  7,  8. 
oounterfeitine  the  gold  coin,  557,  8. 

St.  15  G.  2.  c.  28.,  557,  8,  560,  1. 

uttering  such  coin,  ib. 

having  in  possession,  ib. 
bank  tokens,  563. 

St.  52  G.  3.  c.  c.  563. 
bringing  counterfeit  tokens  into  the  kingdom,  565. 

COLLATERAL  CIRCUMSTANCES, 

if  essential  to  the  offence,  must  be  averred,  160,  1. 
an  act  in  itself  innocent,  may  be  criminal  from  the  situa- 
tion or  knowledge  of  the  defendant,  161. 
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in  case  of  omission  to  perform  a  duty,  obligation  Dust  is 

general  be  shewn,  161. 
unless  it  be  implied  by  law»  ib. 
indictment  for  refusing  to  take  the  oath  as  constaUci  mH 

shew  a  leeal  election,  ib* 
indictment  tor  refusing  to  take  an  mpprentice,  miBt  shew  2 

legal  binding  within  the  stat.  43  Bliz,  162,  3. 
for  contempt  in  not  executing  a  warrant,  must  shew  thai  it 

was  a  lesal  warrant,  ib. 
sftwOion  of  the  defendant,  how  averred,  lb. 
exislenSf  &c.  a  sufficient  allegation,  I629  3. 
knowledge  of  the  defendant,  when  to  be  averred,  164, 5,  S, 
in  an  indictment  for  receipt  oi  an  attainted  felon,  ib. 
knowledge,  how  averred,  166,  7. 
situation  of  others,  ib. 
indictment  for  suffering  a  felon  to  escape,  must  shew  the 

nature  of  the  felony,  and  aver  that  it  was  oonnutted, 

166,  7,  8,  627. 
for  a  rescouB  must  shew  that  the  party  rescued  was  in  Icgil 

custody,  167,  8,  642. 
under  the  stat.  16  G.  2.  c.  31.  must  shew  a  committil  i« 

treason  or  felony,  ib. 
against  an  accessory  after  the  fiatct  for  reoeiving  a  fe^ 

must  shew  the  felonious  situation  of  the  priitcipal*  iiui  ^ 

guilty  knowledge  of  the  receiver,  167,  8. 
See  tit.  Accessory, 
in  an  indictment  for  a  misdemeanor   in  receiving  stob 

goods,  unnecessary  to  natoe  the  principal  offender,  169,  ^ 
or  to  allege  the  principal  felony  with  time  and  place,  ilk 
receiver  of  traitor,  how  charged,  170. 
where  homicide  amounts  to  murder,  in  respect  of  thesitoi- 

tion  or  character  of  the  person  killed,  the  usui  fcn  ^ 

indictment  is  snlficient,  170,  1. 

From  other  eircvanstances* 
in  general  it  is  unnecessary  to  negative  any  excuse  or  jnrtifi* 

cation  which  would  be  a  defence  upon  tne  trial,  1^1* 
in  indictment  a^inst  receiver,  for  a  misdemeanor,  unneas- 

sary  to  negative  the  conviction  of  the  nrmcipal,  17l»  2. 
but  the  rule  laid  down  by  Serjeant  Hawvins  is  too  gcn«»» 

171,  2,  3,  4,  5,  6. 
negative  matter,  if  contained  in  the  purview  of  a  pioniwiojy 

Stat,  must  be  set  out,  172, 3,  4,  5,  6. 
so  in  case  of  conviction,  174,  5. 
so  if  the  exception  be  contained  in  a  clause  to  which  tbe 

enacting  clause  immediately  refers,  175,  6. 

CONIES, 

stealing  of,  46 1« 

stat,  5  G.  3.  c.  14.  s.  6.,  ib. 
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COMMON  BARRETOR, 

how  charged,  78. 
common  scold,  &c.  ib* 

CONSPIRACIES  AND  ILLEGAL  COMBINATIONS, 

usual  form  of  charging  the  offence,  154, 5.  •    • 

where  the  object  is  apparently  cnmiBal»  the  means  by  which 
it  is  to  be  effected  need  not  be  set  oiit»  156,  7» 

proper  to  set  out  overt  acts,  ib. 

unnecessary  to  allege  that  the  charge  made  by  the  conspira- 
tors was/a2fe,  ib« 

where  the  object  is  not  criminal,  an  intention  to  effect  it  by 
improper  means  should  be  shewn,  155i  6|  7,  8. 

conspiracy  to  marry  paupers^  156,  7. 

question  chiefly  considered  in  case  of  indictments  for  the 
last  offence,  ib. 

under  the  stat.  39  and  40  G.  3.  c.  106.  a||ainst  illegal  agree- 
ments by  journeymen  manufactureni>  the  agreement  must 
be  stated,  157,  8. 

indictment  for  administration  of  unlawful  oath,  under  37 
G.  3.  c.  123. 158. 

See  Iitdex  to  Precedents,  same  title. 

what  must  be  set  forth,  157,  8. 

CONSTABLE, 

indictment  for  not  taking  the  oath  to  serve  office,  must  shew 

a  legal  election,  161,  2. 
and  notice  of  such  election,  ib. 
election  of,  619,  620. 
refusal  to  take  office,  619,  620,  2,  5. 
refusal  to  watch  with  constable,  602. 
See  tit.  Office. 

CONTEMPT,  see  Refusal,  ComtahU. 

CONTRA  FORMAM,  &c. 
when  necessary,  228,  &c. 

where  the  offence  is  entirely  created  by  a  stat,,  ib. 
where  a  common  law  offence  is  made  an  offence  of  an  higher 

nature,  229,  230. 
where  offence  at  common  law  is  deprived  of  some  benefit  by 

a  statute,  ib. 
where  an  additional  punishment  is  inflicted  by  a  stat.,  ib. 
where  the  stat.  is  d^Mratory,  ib. 
the  conclusion  may  be  rejected  as  surplusage,  ib. 
whepe  several  statutes  relate  to  the  same  offence,  ib. 
where  an  offence  is  prohibited  by  each  of  two  statutes, 

230,1. 
by  virtue  of  t\ro  statutes  taken  tc^ether,  and  not  by  virtue  of 

either  singly,  231. 
temporary  act  made  perpetual  by  a  second,  ib. 
expired  stat.  revived  by  another,  ib. 
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one  Stat,  createi  die  offeiice»  enother  adib  the  pend^t  2)h 

one  Stat,  is  explained  by  anothets  23I9  2« 
one  Stat,  is  continued  by  another,  231. 
statutes  used  for  statute,  232* 

CONVICTIONS, 

insufEcient  to  pucaue  tbe  words  of  the  itat»  213. 
See  tit.  Indu!tmmU0 

COPPER, 

stealing  of,  477,  9. 

CORONER, 

extortion  by,  613,  4- 

statutes  relating  to,  ib. 

refusal  to  take  an  inquisition,  618. 

See  tit.  Extortion,  Office^ 

COTTON  GOODS, 
stealing  of,  474,  5. 

COTTON  MILL, 

burning  of,  442,  3k 
-    indictment  for,  ib. 
See  tit.  Anon.,  Burning. 

COUNT, 

joinder  of  different  counts,  see  tit  Joinder, 
commencement  of  a  count  subsequent  to  the  first,  376L 

COUNTERFEIT 

coin,  see  Com,  Forgery, 

COUNTERPLEA, 

to  prayer  of  clergy. 

See  Index  of  Precedents,  tit.  CowUerfUtk. 

COUNTY, 

locality  of  crimes  at  common  law,  I. 

statutable  exceptions,  6. 

venue,  where  to  be  laid  in  particular  cases  at  coannoa  law, 

20  to  ^8. 
jurisdiction,  notice  of,  when  it  depends  on  particular  cir> 

cumstances,  28. 
jurois,  power  of,  to  inquire,  local  and  limited,  p.  1,2,  3. 
if  they  inquire  beyond  their  jurisdiction,  indictment  votd,  I. 
rule  of  common  law,  as  to,Mb. 
consequence  of  this  limitation,  offenders  frequendj 

with  impunity  for  want  of  power  to  inquire,  2. 
offence  committed  partly  in  each  of  two  counties,  ib. 
stealing  records,  ib. 
heiress,  abduction  of,  ib. 
goods  carried  into  a  second  county,  2,  3,  6* 
accessories  in  one  county  to  felony  in  another,  4. 
stroke  in  one  county  and  death  in  another.  A,  6. 
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irhetfaet  mquirable  of  at  oommon  law,  4, 

lemedy  by  stat.  2  &  3  £•  6.  c  24»  5. 

goods  stoleo  in  one  county  received  in  another,  6* 

muider,  stroke  in  one  county  death  in  another,  ib* 

proceedings  in  such  case,  ib', 

appeal,  7. 

receiver  in  one  county  of  goods  stolen  in  another,  6, 

possession  in  one  county  of  goods  stolen  in  another,  10. 

accessories  in  one  county  to  felony  in  another,  where  to  be 

inquired  of,  7.  10. 
certificate  of  conviction  of  the  principal,  7,  8. 
foim  of  the  indictment,  8.  481. 
murder,  form  of  indictment  against  accessory  in  one  county 

for  a  murder  in  another,  8,  398,  9. 
offence  partly  committed  beyond  the  realm,  8« 
indictment  under  stat  2  0. 2.  c.  21.  8,  9. 
person  on  shore  kills  another  at  sea,  9. 
foreign  county,  robbery  in,  when  it  may  be  inquired  into 

under  the  stat.  3  W.  &  M.  c  9.  s.  3.  9,  10,  11. 
See  Venue* 
goods  stolen  in  one  part  of  the.  united  kingdom  carried  into 

another,  10*    See  Appendix  Note  to  p.  10,  11. 
offender  triable  in  either,  ib. 

13  G.  3.  c.  31.  s.  34.  and  44  G.  3.  c.  72.  provisions  of,  ib. 
in  what  county  indictment  may  be  Imd,  by  virtue  of  several 

statutes,  11,  12. 
where  offender  apprehended^  ib. 

stat.  1.  J.  1.  c.  1.  construction  of,  ib. 

offSender  may  still  be  tried  where  the  offence  is  committed,  ib. 
In  adjacent  county ^  ib. 

26  G.  2.  c.  19.  against  plundering  ships,  11,  12,  13. 

destroying  turnpikes,  12,  13. 

works  on  navigable  rivers,  ib. 
In  any  county ,  ib. 

treason  ana  murder,  ib. 

33  H.  8.  c.  23.  ib. 

repealed,  as  to  treason,  by  I  &:  2  P.  8c  M.  c.  10.  s.  8. 12, 13. 

county  in  margent  no  part  of  the  record,  237,  239. 

when  it  will  aid  an  omission  in  the  body  of  an  indictment, 
237,  8,  9.  64,  5. 

See  Appendix  Note  to  p.  64,  5. 

COUNTY  PALATINE, 

writ  issuing  within,  how  tested,  273. 

COURT 

of  justice,  assault  in,  670,  1. 

COVENTRY  ACT, 
enactments  of,  425. 
indictment  under,^  ib* 
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D. 


DEED. 

iaxciny  of,  195« 

foigery  of»  see  tit.  Forgery* 

DEER, 

stealing  of,  463. 

Stat.  9G.  I.e.  22.  s.  Lib. 

Stat  16  G.  3.  c.  30.  and  42  G.  3.  c  107.  ib. 

DEFECTS  m  IiulHrtiiiaitr, 
in  language,  242; 

indirect,  uncertain,  and  double  alliqpmoos,  244»  5. 
repugnancy,  247, 8. 
doctrine  of  surplusage,  247,  8»  %  250,  &c 

DEEERDANT, 

description  of.  Chap.  III.  45. 

DEMAND, 

of  money  under  the  stat.  7  G.  2.  c.  21.  426. 

DEMURRER, 

tpedal  demurrer  for  want  of  all^atiott  of  rime  and  place, 

pr.  331,  786. 
demurrer  to  an  indictment  for  the  non-repair  of  an  hi^bvaj, 

pr.  332, 5,  ib. 
joinder  in  demurrer,  810. 
what  it  puts  in  issue,  315.  ^ 
seldom  resorted  to  in  practice,  ib. 
whether  conclusive  in  capital  cases,  ib* 

DISJUNCTIVE, 

auction,  when  fatal,  245,  6. 
when  sufficient,  ib. 

DISORDERLY  HOUSE, 

indictment  lor  keeping,  689,  690. 

wife  may  be  indicted  with  her  husband,  ib. 

DISSENTERS' 

meeting-house,  disturbance  in,  676,  677. 

DWELLING-HOUSE, 

stealing  in,  to  the  amount  of  40i.  467,  8* 
owner^s  name  essential,  ib. 
Stat.  12  Ann,  st.  1.  c.  7.  s.  1.  ib. 
putting  the  owner  in  fear,  469. 
stat'  3  &  4  W.  &  M.  c.  9.  s.  1.  ib. 
See  Jrson,  Burfflary. 
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E. 


EFFIGY. 

indictment  for  conspiracy  and  drawing  in  effigy  collectors  of 
taxes,  &c.  658,  9. 

ENDEAVOURS, 
See  Attempts^  SolidtatUynu 

ENGRAVING 

of  bankers*  notes,  &c.  512,  564. 

ERROR,  WRIT  OF, 

usual  mode  of  bringing  the  writ,  371. 

practice  on  writ  of  error  when  brought,  372. 

effect  of  writ  as  to  the  proceedings  m  the  inferior  court,  ib. 

on  what,  defects  it  may  be  e:rounded,  ib. 

errors  must  be  assigned  before  the  writ  can  be  granted,  ib. 

if  the  party  attainted  had  land,  a  scire  facias  to  the  terre- 
tenants  necessary,  373. 

otherwise  in  case  of  treason, 

and  in  case  of  felony,  where  it  is  suggested  that  the  party 
had  no  lands,  ib. 

reversal  of  attainder  asainst  principal,  operates  as  a  reversal 
of  the  attainder  of  the  accessory,  ib. 

Stat.  33  H.  8.  c.  29.  does  not  extend  to  illegal  attainders,  ib. 

ESCAPE, 

indictment  for  suffering  the  escape  of  a  felon  must  shew  the 

nature  of  the  felony,  and  that  it  was  actually  committed, 

167,  169,  170. 
See  Collateral  Circumstances^ 
indictments  for,  627,  &c.  &c. 
See  Index  of  Precedents,  tit.  Escape, 
g^ilt  of  officer  who  permits  an  escape,  627. 
not  material  at  whsLt  stage  the  escape  is  suffered,  ib. 
neeligent  escape,  ib. 

indictment  for,  what  it  must  shew,  630,  1. 
aiding  prisoner  in  attempt  to  escape,  629,  630. 
provisions  by  stat.'  16  G.  2.  c.  31.  ib. 
commitment  on  suspicion  only  will  not  warrant  a  convictioa 

under  the  stat.  640. 
an  attempt  need  not  be  expressly  alleged,  640,  1. , 

EXIGENT,  WRIT  OF, 
nature  of  the  writ,  282. 
return  of  outlawry ,  283. 
name  of  the  coroner,  234. 

rot.  II.  M  H 
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description  of  the  county  court,  ib. 
capias  and  exigent,  how  aTerred  upon  the  record,  284, 5. 
Effect  of  outlawry  f 

in  case  of  treason  or  felony,  285. 

amounts  to  a  conviction,  ib. 

but  the  party  outlawed  still  under  the  protection  of  ik 

law,  ib. 
writ  of  frocUcmationf  ib. 
Stat.  4  &  5  W.  &  M.  c.  22.  s.  4.  ib. 
and  of  31  Eliz.  c.  3.  ib. 

do  not  apply  to  outlawries  subsequent  to  conviction,  286. 
exigency  of  this  writ,  ib. 
need  not  say  county  couit,  ib. 
return  of,  286,  7. 

need  not  allege  that  the  party  did  not  vender  huBsetf,  286. 
must  shew  speciaBy  how  the  pioclanAtionB  weie  madc^  287. 
statement  of,  upon,  the  record,  ib. 

will  be  bad  if  defendant  icquifed  to  appear  after  otiBaary*  ib. 
4eiiYery  of  the  writ  to  the  sheriff,  ijb* 

EXTORTION, 

indictment  for,  610,  611,  &c. 

See  Index  of  Precedents,  same  title. 
*    '     under  colour  of  office,  ib. 

in  what  county  offence  to  be  laid,  61 1  • 

what  allegations  are  necessary,  149  to  154. 

S^e  Office. 


F. 


FALSE  PRETENCES, 

mdiotmeats  (m  obtaining  money  by,  need  not  aapeemly  vtt 

that  the  token  or  pretences  were  liilsa»  96,  7,  8* 
must  set  out  the  oretences,  95,  6. 
See  Fraud,  Frauaukmt  Meane. 
indictment  for  obtaining  money,  &c«  by,  4M,  5w 
■tat.  30  G.  S*  c.  24.  s.  1.  496,  7. 
construction  of  this  stat.  ib. 
indictment  must  negatiTe  the  tralb  of  the  prdeaeaa,  497, 8. 

FALSE  TOKENS, 

obtaining  money  by  means  of,  96,  96»  494. 
Stat.  33  H.  8.  c.  1.  ib. 

FALSE 

weights  and  measures,  see  Cheats, . 
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FEAR^ 

aTerment  of,  whether  fleeesMTTt  78^  9* 

FELONICE, 

necessary  in  all  indicttoents  for  felony,  76,  7* 

FISH 

stealing  of,  194,  5,  462. 
Stat.  5  G.  3.  c.  14,  s.  1.  ib. 

FI»H  POND, 

injuries  to,  476* 

FORCIBLE  ENTRY  AND  DETAINER, 
indictment  for,  at  common  law,  444,  5. 
into  a  freehold,  indictment  for,  445|  6. 
indictment,  for  must  shew  an  entry,  445. 
description  of  the  premises,  ib« 
under  the  stat.  8  H.  6.  c.  9.  ib. 
must  shew  that  the  place  was  the  freehold  o^  &c  ifa* 
averment  of  actual  seisin  unnecessary,  ib. 
tmneeessary  to  shew  what  particular  estate  the  party  had,  ib. 
effect  of  the  word  dttteise,  446. 
what  averments  are  essential  to  entitle  the  pitrty  grieved  to 

restitution,  ib. 
continuance  of  the  disseisin  must  be  all^^  ib. 
statutes  of  forcible  entry  and  detainer,  4m,  5,  $»  7. 
on  tenant  for  yeaid,  447. 

FORCIBLE  MEANS, 

averment  vi  et  armtt,  90,  !• 

injuries  to  the  person,  91 «  2. 

homicide,  91,  2,  3,  4. 

burglary f  93,  4. 

robbery  from  the  person,  ib. 

larciny,  ib. 

battery  of  the  j^raon,  94,  5. 

forcible  entry,  ib. 

See  tit.  FarabU  £n(ry. 

FOREIGN  PLEAS, 

trial  of,  at  common  law,  314. 
under  the  stat,  of  H.  8.  tb. 

rORESTALLINO, 

indictment  for,  679,  680. 
nature  of  the  offence,  68(]f,  I. 

FORGERY, 

indictment  for  forgery  must  allege, 

1.  that  the  defendant  did  falsely  mdce,  kc.  98>  9,  &c. 

2.  the  particular  instrument  tet  forth,  100,  I* 

3.  with  inteni  to  defraild  another,  HI. 

H  H  S 
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an  (duration  amotmtt  to  a  foigeiy  of  the  whole,  99,  W* 

how  the  initmiDent  should  be  set  forth,  100,  1. 

by  what  words  pre&oed,  ib. 

an  accurate  oopv  must  be  set  out,  ib. 

tefurr  set  out,  what  variance  will  be  fatal,  101,  2. 

whether  necessary  to  set  out  the  whole  of  a  forged  wntiog» 

102,  3,  4. 
how  the  forged  instrument  should  be  shewn  to  be  of  the  liBd 

prohibited,  104,  5,  7,  8,  9,  10. 
use  of  the  term  purportf  104,  5,  6. 
when  fatal,  105,  6. 
proper  use  of  the  term,  106,  7,  8. 
particular  description  of  the  instrument  afterwards  act  ort 

objectionable,  ib. 
how  a  particular  instrument  should  be  brought  within  tk 

descriptive  words  of  a  statute,  107,  8. 
indictment  for  foreign  deed  must  aver  that  it  was  sealed,  101 
defect,  in  the  instrument  set  out,  when  fatal,  108,  9. 
offence  may  be  complete,  though  the  instrument,  if  gemuae, 

would  not  have  been  operative,  110, 11. 
as  for  want  of  stamp,  110, 11, 12. 
averment  of  intent  to  defraud.  111,  12, 180,  1. 
the  particular  means  need  not  be  shewn.  111,  12, 13. 
intent  must  be  proved  as  laid.  111,  12,  ISO. 
indictments  for  foigery,  506  to  529. 
nature  of  the  offence  at  common  law,  503. 
different  definitions  of  it,  ib, 
what  amounts  to  9ifaUe  making,  ib. 
what  resemblance  to  a  genuine  instrument  is  essentisl  to  the 

offence,  503,  4. 
of  what  inttrument,  ib. 
intention  to  defraud,  504,  5. 
.  different  statutes  relating  to,  ib« 
fomry  with  intent  to  defeat  an  estate  of  freehold,  fcc  asder 

5  Eliz.  c.  14.  s.  2.,  506. 
of  Bank  of  England  notes,  511.  Stat.  15  G.  2.  c  13.  s.  U. 

13  G.  3.  c.  79.  41  G.  3.  c  39.  45  G.  3.  c.  89. 
alledrations  necessary  in  such  indictments,  513,  &c 
of  bills  of  exchange,_promissory  notes,  &c.  514, 517, 8.  Sot 
2  G.  2.  c.  25.  9  G.  2.  c.  18.  31  G.  2.  c  22.  s.  78. 180. 
3.  c.  18.  45  G.  3.  c  89. 
putting  away  foiged  notes,  &c.  515. 
having  in  possession  forged  Bank  of  England  notes,  ksoff- 

ing,  &.C.  517. 
Stat.  41  G.  3.  c.  39.  ib. 
45  G.  3.  c.  89.  s.  6.  ib. 

forger)r  of  receipt,  &c.  498,  500,  520,  523,  525,  6. 
alteration  of  a  genuine  note,  502,  3,  520. 
forgery  of  a  bond,  522, 
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of  a  will,  527,  8. 
of  a  writ  of  Jkrifiadas,  532. 
FRAUD, 

indictments  for,  488,  &c. 

in  what  cases  an  indictment  is  maintainable  for,  ib« 

where  it  tends  to  prejudice  the  public  at  laige,  ib. 

in  case  oifaUe  tokens,  489, 

/offlfery,  ib. 

conspiracy,  ib. 

See  tit.  dheatSp  FcUh  Pretences,  Forgery. 

FRAUDULENT  MEANS, 

instrument  of  fraud  should  be  specified,  94,  5. 

reason  for  this,  ib. 

cheating  at  common  law,  ib. 

obtaining  money  by  false  tokens,  94,  5,  6,  7,  8. 

under  false  pretences,  95,  6. 

in  case  of  fraud,  how  far  necessary  to  particularize,  ib. 

extortion,  96,  7,  8.' 

See  tit.  Forgery,  Fabe  Pretences,  Cheats, 


GAMING, 

keeping  of  a  gaminff  house,  how  described,  70. 
fraudulent  winning  by  dice,  500.  Stat.  9  Ann.  c.  14.  s.  5. 
what  games  are  withm  the  stat;  500, 1: 
winning  above  £10.  at  one  sitting,  &c.  501.  Stat  18  G.  2. 

c.  34.  8.  8. 
offence  where  to  be  laid,  502. 
assault  for  money  won  at  play,  under  the  staL  9  Ann.  e.  14. 

429,430. 
indictment  maintainable,  thot^  the  assault  was  committed 

at  another  time.    See  Jppmdix  Note  to  p.  429»  430. 

GAOL, 

breaking  o^  629. 
See  Index  to  Precedents,  tit.  Gaol, 
nature  of  the  offence,  629,  630. 
allegations  necessary,  ib. 

GARDEN,  see  Trees,  Shruhs. 

GELDING, 

stealing  of,  462. 

statutes  ousting  of  clergy,  ib. 

maliciously  killing  of,  579. 

malice  must  be  personal  against  the  owner,  579. 

GOODS  AND  CHATTELS, 

description  when  proper,  194,  5. 
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GREAT  SEAL, 

how  described  since  the  qdiob,  5C9L 

GUINEAS, 

buying  of,  566. 
stau  lihting  to,  ib. 
See  Coin* 


H. 


HIGH  TREASON,  seeTVctuon. 

fflGHWAY, 

parties  to  be  chai|ed  with  non«repair  of,  32. 

oblation  to  repair  need  not  be  averred  as  against  a  pamb, 
161,  692,  3,  4,  5. 

but  in  an  indictment  against  a  private  individual,  the  obliga- 
tion to  repair  most  be  shewn,  161.  692,  3. 

indictment  for,  must  set  out  the  circumstances  of  the  de- 
fault, 154. 

the  extent  of  the  evil  complsuned  of,  by  setting  oat  the 
leng;th  and  breadth  of  the  road  out  of  repair,  ib. 

indictmeni  for  not  renatring,  692. 

how  it  shoiiid  descsm  the  highway,  192,  692,  3^ 

need  not  be  alleged  ftioa»  tine  whereof,  kc  692,  3w 

what  ia  an  highway,  ib^ 

variance  from  the  description,  ib. 

extent  of  the  nuisance,  693,  4. 

whftM  defendant  is  booad  to  repair  but  one  bilf^  ih. 

obligation  of  parish,  how  laid,  ib. 

picsentment  of  an  highway,  ^4,  S. 

obligation  to  refiair,  when  it  i|uiat  be  averred,  ib« 

how  averred,  ib. 

against  an  individual,  695. 

by  reason  of  inclosure,  698. 

against  a  subdivision  of  a  parish,  696. 

how  such  subdivision  may  be  bound,  ib« 

See  tit  Nuisance,  and  687,  690,  &c. 

plea  by  an  individual  to  an  indictment  for  the  non-repair  of 
a  highway,  808. 

liability  of  the  person  who  encloses  the  adjacoat  land,  799. 

plea  by  the  inhabitants  of  a  towasktp,  806. 

confession  as  to  part,  and  not  guiky  a$  to  ibe  residue,  ib. 

HIGHWAY  ROBBERY, 

in  or  near  the  highway  bcl4  sufficient,  219,  22<>,  243,  ♦*• 
how  described,  473,  4. 
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HOMICIDE, 

See  Indictment,  PortibU  Mgan$r  MaMlau^hitr,  atnd  Murder 

HORSE, 

stealing  of,  see  Geldings  Black  Act 

HOUSE, 

breaking  of,  persons  dierein  being  put  in  fear«  ousted  of  cler« 

gy,  by  Stat.  1  K  6.  c.  12.  436, 
in  the  day-time,  indictment  for,  438,  9. 
to  destroy  frames,  &c.  586, 7. 
See  Bwgiary, 


L 


INDICTMENT, 

substantial  nequisiteK,  68,  9. 

formal  reqninttfl  of,  240.  ^ 

oertaihity  of^  ib. 

indictment,  quality  of,  240. 

strictness  in  construction  of  indictaettly  ib. 

a  blemisb  in  tbe  law,  ib. 

relaxation  from,  in  later  times,  240,  1. 

general  requisites  in  every  indictmettt^  24  L 

certainty  in,  ib. 

language  of  indictment,  242* 

under  tbe  stats.  4  G.  2.  c.  26.  .  6  G^  2.  e.  14w  ib. 

slender  exceptions  formerly  allowed,  243. 

mis-spelling  of  a  word  of  art,  ib. 

faulty  and  ungrammatical  English,  ib. 

figures  not  allowable,  244,  5. 

charge  must  he  direct  and  posiHve,  ib. 

allegation  prefaced  by  a  qttod  cuin,  ib. 

sufficient  tf  matter  be  merely  introductory,  ib. 

allegation  by  means  of  participle,  244,  5,  6* 

of  situation  under  an  existenst  245,  6. 

charae  must  he  single^  ib. 

duplicity  will  vitiate,  ib. 

disjunctive  allegation  son'etimes  good,  ib. 

every  distinct  count  must  contain  a  complete  charge,  246, 7. 

if  punishment  for  second  offence  be  accumulative,  both  of- 

tences  must  be  alleged  in  same  count,  ib. 
cumulative  allegations  may  be  good  as  to  part,  though  bad  as 

to  residue,  ib. 
where  punishment  for  second  offence  is  enhanced',  chaorges 

mutt  be  cumulatively  alleged,  ib. 
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without  mcotmsteney  or  repH^noncy,  247,  8. 

effect  of  inconsistent  or  repugnant  allegation,  ib: 

in  what  cases  the  defectiTe  allegation  maybe  rejected  as  nr- 

oliiMi^,ib. 
SMOsdmtiai  description  of  the  offence,  68. 
reasons  for  requiring  paiticulari^,  ib. 

1.  to  identif^r  the  cnaige,  ib. 

2.  to  enable  the  defendant  to  plead  auterfoits  aoqoit,  &c 

ib. 

3.  to  warrantthe  court  in  granting  or  refusing  a  paztiaikr 

indulgence,  69. 

4.  to  enable  the  defendant  to  plead  or  demur,  ib. 

5.  to  warrant  the  judgment,  ib. 
general  charge  insufficient,  ib. 

though  formerly  allowed  in  many  instances,  ib. 

in  what  cases  a  general  char^  is  now  allowable,  70. 

degree  (^particularity  requisite  in  an  indictment,  ib. 

different  authorities  on  this  head,  71,  2. 

nature  and  degree  of  the  offence  how  to  be  alleged,  73. 

division  of  crimes  into  three  great  classes,  74. 

how  distinguished  on  the  face  of  the  indictment,  ib. 

technical  words  descriptive  of  the  different  species  oi  felo&T, 

&c  75. 
necessity  of  adhering  to  such  words,  ib. 
technical  wards  in  case  of  treason,  ib. 
traitorously,  ib. 

against  the  defendants  duty  of  natural  ailegiamXt  ib. 
in  case  of  inferior  treasons,  76,  7. 
technical  words  in  case  of  felony^  ib. 
homicide,  murder ^  malice  aforethaitghx^  ib. 
that  the  defendant  struchj  &c.  77,  ^. 
that  the  wound  or  bruise  was  mortal^  ib. 
mayhem,  ib^ 
rape,  ib. 
sodomy,  ib. 
burglary,  78,  9. 
means  and  manner  of  committing  the  offence,  chap.  7. 

when  to  be  set  foith,  89,  90. 

why,  90,  1. 
forcible  wueanSj  9 1 . 
vi  et  arm  is,  whether  necessary,  ib. 
injury  to  the  person,  how  described,  91. 
homieide^  ib. 

description  of  the  weapon  or  poison,  ib. 
how  held,  92. 
kind  of  death,  91. 

nature  of  the  injury,  dimensions  of  the  wound,  Itr.  92,  ^. 
variance  from  this  description,  91,  2,  3. 
allegation  that  the  party  died  of  the  wound,  &c.  93,  '. 


INDEX.  «" 

•  fraudulent  meanBs  94,  5. 
See  Fraadt  Forgery^  Perjury. 
Ulegal  attempts,  ^e. 
See  Attempts, 
conspiracies, ' 
See  tit.  Conspiracies, 
miseonduct  in  office. 
See  Officcj  Extortion^  ^c. 
collateral  circumstances,  ch.  8, 160. 
See  tit.  Collateral  Circumstances, 
averment  of  intention. 
See  Intention. 

description  of  persons,  places,  and  things,  chap.  10,  182. 
when  indictment  must  shew  special  circumstances  which 

give  jurisdiction,  28,  9* 
particular  time,  ih. 
of  place,  ih. 

that  defendant  is  in  custody,  ih. 
under  special  commission,  29,  30. 
when  framed  on  statute,  79,  80. 
description  of  pereons,  182,  8.    See  tit.  Persons. 
of  places,  188.     See  tit.  Places. 
of  things  moveable,  192. 
when  framed  on  statute,  79,  ch.  12.  212. 
conclusion  of,  208. 
special  conclusion,  when  necessary,  ib. 

in  case  of  murder,  ih. 

perjury,  ib. 

nuisance,  ib. 

ad  commune  nocumentum,  when  necessary,  ib. 

against  common  scolds  and  barretors,  209. 

aaainst  the  peace,  ib. 

when  necessary,  ib.  . 

when  the  offence  is  committed  m  different  reigns,  ib. 

is  continued  into  a  second,  209,  210. 

in  contemptum  r^is,  ib. 

contra  cotonam  et  dignitatem,  210, 11. 

proper  to  conclude  separately  to  each  count,  ib. 

but  semble  a  general  conclusion  applies  to  all,  ib. 

ILLEGAL  SOLICITATIONS,  &c. 
See  Liheh  Attempts,  Solicitations. 

INNUENDO,  ^  „    .        .... 

for  the  doctrine  of  innuendos,  see  Perjury,  Ltoel. 

when  objectionable,  537. 

INTENTION  OF  THE  DEFENDANT, 

every  crime  includes  a  vicious  intention,  ^J"^- 
in  treason  expressed  by  the  word  prodttori^f  ib. 
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in  feloQieSy  by  the  wordfehmci,  ib» 

express  allegatioD  of  intentioBy  when  ntecaauyy  & 

distinction  between  ofifences  resting  » 

177,  8. 
in  case  of  libel,  178. 
in  indictment  on  statutes,  ib. 
where  the  stat.  is  silent,  an  allegaticm  as  tx> 

cessary,  178,  9,  442.     See  note  (i). 
bare  intention  not  indictable  in  geodtta!,  179. 
when  a  criminal  intenticm  wUi  xesdcr  an  ad  iisdictirf>lt»  ih. 
in  what  cases  the  allegation  of  intentkn  is  mefdy  famial, 

J  79, 180. 
wskea  maftcrial,  180. 
when  adriseable  ta  state  am  ialenlioB  whkli  is  not  OKnti^ 

to  the  principal  offence  chaigeii,.  ib* 
the  same  acts  may  be  laid  with  differeBl  iateBts>.  ib. 
the  means  by  which  the  intention  is  to  be  acccaoplisbed  neetf 

not  in  general  be  specified,  ih. 
bat  the  intent  must  be  pio^ad  as  Ind,  ISU 
burglaiy  laid  with  one  intent,,  not  piovcd  byevidcnteof  a 

breakiBig,&c.  with  dKffeienliiitest,.iix. 
burglary  laid  with  a  larcii^,  not  pseved  by  ewdeiice  of  a 

burglary  with  intent  only,  ib. . 
See  Ifufex  to  Pnoedenis^  tit.  AucmltM^ 

IRON  RAILS, 

stealing  d^  477, 8. 


J. 

JOINDER, 

of  partiea  and  efenees,  chsj^.  tt.  3?^ 

torts  several  in  their  naluve,  ibi 

where  several  must  be  joined  froi»  the  itatttneof  tfaeoffnce, 

ib.         .     •• 

in  case  of  ooasfnraoies>  31,2; 

non-repaii  oi  hig4iwa}e,  '32* 

too  many  may  be  joined,  ib. 

when  several  may  be  jointly  indictee^,  ib. 

of  several  for  the  same  offence,  32,  3*. 

general  rule,  32. 

under  the  Black  Act,  33,.  4. 

for  a  conspiracy,  publication  of  same,  libdl^  ^«  &c.  33^  4.  5. 

though  the  offences  differ  in  degree,  34, 5« 

petit  treason  and  murder,  ib. 

murder  and  manslaughter,  35,  6. 

pciucipals,  aiders,  and  abetton,  ii^ 
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accessoriet,  ib. 

in  what  caises  the  rule  does  not  warrant  a  joinder,  ib. 

effects  of  misjoinder,  35,  6,  7. 

when  several  ought  to  be  joined,  36,  7. 

upon  a  joint  indictment  some  may  be  convicted  and  the  rest 
acquitted,  37,  8. 

so  some  may  be  convicted  of  offences  differing  in  degree,  ib. 

of  several  offences  against  the  same  defendant,  38,  9, 455,  6. 

when  objection  is  to  be  taken,  38,  9. 

usual  practice  where  the  indictment  includes  several  distinct 
charges,  ih. 

same  act  may  be  differently  described,  39,  40. 

where  special  description  includes  a  more  general  offence, 
the  defendant  may  be  acquitted  of  the  former  and  con- 
victed of  the  latter,  39,  40, 1. 

instance  of  this,  ib. 

of  a  count  for  felony,  with  a  count  fbr  a  misdemeanor,  ground 
of  demurrer,  &c.  43. 

several  misdemeanors  maybe  joined  in  the  same  indictment, 
ib. 

of  different  persons  and  different  offences,  ib^ 

not  a  ground  of  demurrer,  ib. 

but  the  court  in  its  discretion  will  quash  the  indictment,  ib. 

to  warrant  a  joinder,  offences  must  be  of  the  same  nature,  &c. 
44,465,6. 

distinct  felonies  ought  not  to  be  joined- in  the  same  indict- 
ment, ib. 

unless  they  arise  out  of  the  same  transaction,  ih. 

as  in  case  of  principal  and  accessory,  ib. 

JUDGMENT, 

how  the  defendant  is  brought  in  to  receive  judgment,  359, 60. 

new  trial,  when  granted,  ib. 

time  of  moving  for,  ib. 

all  the  defendants  must  be  present  in  court,  360, 1. 

time  allowed  for  moving  in  arrest  of,  ib. 

at  the  assizes  or  quarter  sessions,  ib. 

in  what  cases  defendant,  upon  being  brought  up  to  receive 

,    judgment,  may  plead  that  he  is  not  the  same  person, 

360, 1,  2. 
what  defects  may  be  taken  advantage  of  by  motion  im  arrest 

of  )udgiNmW  3^1,  2. 
diffexeat  kinds  of  jiKlgBoiient,  ib. 
high  treason,  ib. 
in  case  of  a  woman,  362,  3. 
treason  relating  to  the  coin,  ib. 
felony,  ib. 

murder,  by  stat.  25  G.  3.  c.  37.  3(.>-2,  3,  4. 
form  of  the  sentence,  363,  4. 


INDEX. 

banging  in  chsuns  no  part  of  the  seiitenoe»  dSip  5u 

extends  to  peers,  ib» 

to  cases  of  petit  treason,  ib* 

pnemunire,  ibw 

misprison  of  treason,  ib. 

petit  larciny  at  common  law,  ib* 

under  the  statutes,  ib» 

for  crimes  below  the  degree  of  felony,  ibu 

▼illainotts  judgment,  ib. 

the  courts  cannot  introduce  new  modes  of  puntshment,  365^  6L 

offender  may  be  fined  in  his  absence,  ib. 

but  cannot  be  sentenced  to  corporal  punishment  in  his  ab- 
sence, ib. 

a  joint  fine  is  erroneous,  ib. 

in  case  of  nuisance,  ib. 

dufine  the  term  remains  in  the  breast  of  the  courts  ib. 

after  the  term,  &c.  cannot  be  altered,  ib. 

bow  reversed,  367.. 

by  plea  founded  on  defect  apnarent  on  the  record,  367,  8. 
.    by  plea  founded  on  matter  ot  tact  extrinsic  of  the  recoid,  36S. 

outlawry,  in  what  cases  defendant  may  appear  by  attaney  wt 
order  to  its  reversal,  ib. 

what  may  be  pleaded  in  avoiding  of,  ib. 

mis-description  of  name,  &c.  ib. 

where  there  are  two  persons  of  the  same  name,  &c.  369i 

writ  de  idemptitate,  io. 

JURORS,  41,  2. 

default  of,  341,  and  Appendix  Note  to  p.  34  K 

JDSnnCATlON, 

SeeP/eo,  and  also  Appendix  Note  to  p.  334^ 


K. 


KNOWLEDGE, 

criminal,  when  to  be  averred,  163,  4, 5w 
whether  the  averment  necessary  in  an  indictment  i^ainst 
cessoryforthe  receipt  of  an  attainted  Moa^  164,5. 
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larciny, 

simple  larciny,  indictment  for,  449. 
venue,  ib.  Appendix  Note  to  p.  10. 

where  goods  stolen  elsewhere  are  brought  into  the  body  of  a 
county,  ib. 

description  of  the  property  stolen,  192,  449,  450* 

of  ownership,  ib. 

df  ralue,  ib.  and  199,  200. 

requisites  of  the  indictment,  449,  50. 

as  to  value,  ib. 

See  MovetMes,  description  of. 

indictments  against  particular  persons,  4^,  &c. 

servants,  under  the  stat.  21  H.  8.  c.  2.  452. 

clerks,  under  the  stat  39  G.  3.  c.  85.  452,  3. 

for  stealing  particular  property,  or  from  particular  places, 

465,  6. 
lodgings,  ib.  ice* 
from  a  bag  sent  by  the  post,  458. 
for  a  mail  robbery,  469. 
for  stealing  conies,  &c.  461. 
for  stealing  a  eelding,  462« 
for  stealing  fish,  ib. 
for  stealing  deer,  433. 

for  killing  a  sheep  with  intent  to  steal,  &c.  465. 
for  stealing  shrubs  from  a  garden,  466. 
indictment  for  stealing  chose  in  action,  467. 
to  the  value  of  forty  shillings  in  a  dwelling  house,  467,  8. 
to  the  value  of  five  shilKngsin  a  shop,  ib. 
to  the  value  of  forty  shillings  in  a  dwelling-house,  putting 

the  owner  in  fear,  469. 
for  stewing  from  a  chapel,  470. 

from  a  church,  472. 

from  the  person,  473. 
for  robbery  from  the  person,  473,  4. 
for  stealing  linen  from  a  bleaching  crof^,  474. 

woollen  cloth  from  the  tenters,  475. 

from  a  ship. wrecked,  476. 

from  a  ship  in  a  navigable  river,  477. 

lead  fixed  to  a  dwelling-house,  477,  &c.  &c. 
See  Index  of  Precedents^  tit.  Larciny, 
petit  larciny,  indictment  for,  should  express  the  value,  198, 9. 
now  it  differs  from  grand  larciny,  451,  note  (e). 

LEAD, 

stealing  of  lead  affixed  to  a  dwelling-house,  477, 8. 
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Stat  21  G.3.  c.  68.  ib. 

a  church  is  a  building  within  the  stat.  479. 

LETTERS, 

stealing  of,  456,  7. 

Stat.  7  G.  3.  c.  50.  s.  2.  ib. 

Stat.  52  G.  3.  c.  143.  s.  3.  458^ 

in  what  county  the  indictment  to  be  laid,  ib. 

letter,  how  described,  458,  note  (f). 

LIBEL, 

indictment  for»  12S. 

what  averments  are  necessary,  133,  4. 

nature  and  useof  antnnuendo,  131,  2,  and  aee  118*  SL 

See  tit.  Solicitatiomi  see  Index  ^PvtotdenUy  UC IML 

LINEN, 

stealing  of,  474,  5. 

from  a  bleacbing  cioft,  ibb 

Stat.  51  G.  3.  c  41.  ib. 

LODGINGS, 

3  ^  4  W.  &  M.  c.  9.  s.  5.  456. 

name  of  owner  essential,  ib. 

the  Stat,  does  not  apply  where  the  whole  house  k  taken,  ib. 


M. 


MAGISTRATES, 

information  against,  see  Index  of  Precedents,  trt.  C>^. 
in  what  cases  aa  informatioD  or  indictment  raunlttiiaUe 
against  them,  593, 5,  6,  &:c. 

MAIL, 

robbery  of,  see  littUrs^  and  see  p.  459. 

MAINTENANCE, 

offence  of,  how  averred,  158, 9. 
See  Index  to  PreoedenU, 

MALICIOUS  MISCHIEF,  576,  &c. 

See  Index  of  Precedents,  title  MaHcume  Muckief, 

destruction  of  goods,  frame-work,  &c.  586, 7,  &c. 

Stat,  relating  to,  ib. 
wo/fctotM  vHnmdmg^  maiming,  and  kiHing,  579, 80,  See. 
malidovs  cutting  under  the  stat.  43^G.  3.  c.  56.  580,  f . 

shooting,  ib.  and  581,3,  4. 

administering  of  poison,  565,  6. 
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attemptoig  to  potscm*  i4b.  ftnd  663* 

to  shoot,  579, 80,  !. 

to  proCttte  abortion,  tb.  asA  585, 6. 

to  procure  miscarriage,  ib. 
wocdh  <*  tbftrp  md  cutting  iastranest,**  wlielhOT  esmiitlal, 
581,  2,  3. 

MAYHEM, 

technical  words  of  description,  77,  8. 

MISCONDUCT  IN  OFFICE, 

how  to  be  averred  in  general,  1 49. 
indictment  against  a  constable,  ib. 

whether  it  may  be  aOeged  generally,  149, 50,  L 

what  averments  are  proper  in  an  indictment  for  extor- 
tion, ib. 

that  he  took  and  receii^,  ib* 

a  apect^edsum,  &c.  150,  1,  3, 

that  he  took  il  extontcye,  150* 

under  what  preteace,  150, 1« 

whether  colore  officii  generally  sufficient,  152,  3. 

the  quantum  laken«  152,  3, 4. 

by  threat  of  legal  process,  ib. 
inMuitm  to  ^form  ctauty^ 

indictment  for,  must  set  out  the  circumstances  of  the 
default,  154,  5. 

the  situation  of  the  highway  or  bridge  out  of  repair,  ib. 

and  the  extent  of  the  evil  complained  of,  ib. 

MISNOMER, 

See  Abatement. 

MISCARRIAGE, 

attempt  to  procure,  585,  6. 

the  name  oi  the  drug  immaterial,  ib. 

MONEY, 

description  of,  199,  200. 

what  It  includes*  469. 

indictment  for  putting  off  counterfeit  milled  money,  &c.  un- 
der the  Stat.  8  and  9  W.  3.  c.  26.  must  aver  that  it  was 
not  cut  in  pieces,  172,  3. 

MOVEABLES, 

description  of,  192. 

must  be  specific,  ib. 

with  what  certainty,  192, 3. 

as  to  the  nature  of  the  chattel  itself  ^  1 93. 

degKe  ol  certainty  vequisite,  ib. 

when  the  subject  matter  is  defined  by  a  siat.  ib.. 

Mt«iala/»-«  naturm,  what  description  requisite,  194. 

of  fish  under  different  stat.  ib. 
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choses  in  action,  under  2  G.  2.  c.  25.  1 94, 5,  & 
descriptioQ  under  this  act,  196. 
should  be  laid  as  the  property,  &c.  197. 

must  in  general  be  ascertained  by  an  ayerment  of  inagiitQ^* 

weight,  or  number,  197,  8. 
ma^itude,  197* 
weight,  ib» 
number,  198. 

variance  when  material,  198,  9,  200,  1. 
See  tit.  Number,  Value,  Oumenhtp. 

MULTIPLICITY, 

to  be  avoided  in  pleading,  144,  177. 
will  justify  a  gmeral  aUegation,  ib. 

MURDER, 

indictment  for  county,  trial,  12,  13* 

means  and  manner,  91,  2, 3. 

original  meaning  of  the  term,  386,  note  (#). 

formerly  no  distinction  between  murder  and  mansliogfateri^ 

to  punishment,  386. 
statutes  ousting  of  clergy  in  case  of  murder,  ib. 


N. 

NAME, 

and  addition  at  common  law,  45,  6,  7. 

misnomer  of  christian  or  surname^  ib. 

whether  person  can  have  two  christian  names,  ih. 

replication  to  a  plea  of  misnomer,  47. 

plea  of  misnomer  must  shew  the  real  name,  ib. 

other  instances,  where  the  name  of  a  person  mentiowd  n 

the  indictment  ms^  be  dispensed  witn,  188. 
selling  beer  in  unlawful  measures,  to  divers  persons  !inbio«B> 

ib. 
See  tit.  Oumerihip,  Moveables,  &c. 

NAVIGABLE  RIVER, 

stealing  from  ship  on,  477. 

See  Sktp, 

works  on,  coi^ity  trial.  12. 

NEGATIVE  AVERMENTS, 

are  necessary  if  the  exception  be  contained  in  theaiwi^ 

clause,  175,  6. 
or  in  a  clause  to  which  the  enacting  clause  imnedweiy  »«• 

fers,  ib. 
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NEW  TRIAL, 

*   not  granted  in  case  of  acijiiittaU  357,  8,  9. 
otherwise  in  case  of  connction,  ib« 
time  of  moving  for,  359,  60,  1. 

where  some  have  been  acquitted  and  otheff  convicted,  ib. 
all  must  be  present  upon  the  motion,  360,  1. 

NOT  GUILTY, 

what  an  individual  may  shew  upon  plea  of,  808. 
nature  of  the  plea«  338; 
See  tit.  Plea. 

NOTES, 

indictment  for  stealing,  453,  4. 

how  the  property  to  be  described,  454. 

See  Chose  in  AcHoum 

NUISANCE, 

indictments  for,  683,  &'c. 

See  Index  to  the  Preoe jentf,  tit*  Nuisance. 

NUL  TIEL  RECORD, 

cannot  be  pleaded  bv  a  defendant  in  a  criminal  case,  317. 
See  Auter/oits  AcqwU,  Plea. 


OBSCENE  PRINT, 
publishing  of,  663. 

OFFICE, 

offences  relating  to,  593,  &c. 

bow  alleged,  593,  4« 

See  Mis^mduct  m  Ofioe* 

See  Index  of  Preoejffnts,  same  tit*  and  tit.  Miseonduct. 

OVERSEER, 

refusal  to  take  the  office  of,  after  a  doe  election,  618,  9. 
See  tit.  Cantempty  Misoonductf  Refund. 

OWNERSHIP, 

in  general  must  be  alleged,  200, 1. 
omission  of,  when  allowable,  201,  2. 
of  co^,  ficc.  how  laid,  ib. 
when  in  an  executor,  ib. 

administrator,,  ib. 

ordinary,'  ib. 

in  some  penon  unknown,  ib* 

as  bona  ecdesue,  ib.  ^ 

in  the  parishioners,  ib. 

TOL.  II«  X  I 
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chmchwatdens,  ib.  Appendix  NoU  to  p.  30L 
oommiitioiieiB,  202,  3. 
stage  coachmen,  ib» 
landloxd  of  an  inn,  ib. 
bulee,  ib, 

itt^er  of  cattle,  ib. 

trustees,  203,  4. 

oorporatioD,  ib. 

feme  sole,  ib.  Appendix  Note  to  p.  201. 

infimt,  ib. 

banknipt.  Appendix  Noie  to  p^  201. 
Cfpartkniarpnjpertft 
ooflBn  or  winding  sheet,  201. 
goods  of  a  church,  &c  202. 
soods  of  a  parish,  ib. 
lead  aflBxed  to  a  chaich,  202,  3. 
goods  of  a  chapel,  203. 
eoods  stolen  from  sti^  coach,  ib. 
from  a  bailee,  ib. 
an  agister,  ib. 
from  a  servant,  203,  4. 
from  trustees,  ib. 

of  a  feme  sole  who  marries  before  indictment,  ib. 
iji  a  child,  204,  5. 
wreck,  under  26  G.  2.  c  19. 
name  of  owner,  205. 
reputed  name  sufficient,  205,  6. 
ofthe  goods  and  chattds^206. 
animals  should  not  be  so  alleged,  ib. 
inaccuiacy  or  repi^ancy  in  the  descriptiout  fitfal  to  the 

indictment,  20(S,  7. 
trustees,  how  described,  204. 
corpoiation,  body  corporate,  how  described^  ib. 
iranasce  firom  descripcioii  of,  206^  7. 
allegation  of,  in  general  necessary,  ib. 


P. 

PARDON, 

plea  of,  3%. 

pardon,  how  taken  advantage  of,  ib. 

gea  of,  when  by  letters  natent,  ib. 
fendant  ought  not  to  plead  over,  344. 
but  if  plea  be  insufficient,  allowed  to  plead  to  the  fekmr.ih. 
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PARISH, 

indictment  against,  for  not  repairing  an  highway,  mtut  aver 
that  the  road  lies  within  the  parish,  692,  3. 

that  it  is  an  highway,  ih« 

that  it  is  out  of  repsur,  ih. 

YX)mmon  law  liahility  of  parish,  6d3,  4,  6,  7. 

plea  of,  to  an  indictment  for  the  non-repair  of  an  highway, 
798. 

what  they  may  shew  under  the  g:eneral  issue,  ih. 

in  what  cases  the  ground  of  discharge  must  he  pleaded,  ih. 

general  liability  of  parish  where  the  liability  of  an  indivi- 
dual ceases,  ib. 

plea  by,  ought  to  traverse  the  obligation  to  repair,  799,  800. 

that  individuals  are  liable  ratione  tenures,  800,  1. 

that  particular  townships  are  liable  to  the  repair,  803,  4. 

how  the  prescription  in  such  case  should  be  pleaded,  ib. 

each  district  ought  severally  to  claim  the  exemption,  ih. 

that  the  inhabitants  of  a  particular  liberty  ought  to  repair, 
805,  6. 

that  particular  persons  ought  to  repair,  806,  7. 

PEER, 

how  described,  45,  9,  50,  306. 
of  foreign  nation,  ib. 

PERJURY, 

indictment  foT,  1 13. 
formerly  drawn  with  ^at  prolixity,  ib. 
23  G.  2.  c.  11.  made  m  order  to  remove  difficulties,  ib. 
enactments  of  that  statute,  ib. 
allegations  necessary  in  an  indictment  for  perjury. 
1.  that  a  cause,  &c.  is  dependirkg,  114. 

proceedings  not  to  be  set  out  at  length,  1 14,  5. 
%  before  a  court  of  competent  jurisdiction,  ib* 
what  form  sufficient,  ib. 
.    where  perjury  is  committed  at  the  assizes,  ib. 

3.  that  the  matter  sworn  to  was  material,  115,  6. 

how  averred,  ib.    . 

need  not  be  expressly  made  in  all  cases,  116,  7. 

4.  the  substance  of  the  matter  sworn  must  be  set 
forth^  117. 

with  what  precision,  ib. 

izmuendo,  definition  of,  ib. 

use  of,  118. 
'   must  not  enlarge  the  sense,  ib.  and^419, 120, 

when  new  matter  introduced  by  an  irmuendo,  may 
be  rejected  as  surplusa^,  120. 

in  what  cases  a  faulty  innuendo  cannot  be  re- 
jected, 120,  1. 

when  committed  in  affidavit,  how  the  niatter  is 
stated,  12U 

r|i2 
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5.  ass^nment  of  perjury, 
eeneral  rule  as  to,  ib. 
indictment  for,  under  stat.  5  Eliz.  80. 
woid  wUfid,  necessary  under  the  stat  5  Eu. 

c.  9.  80. 
a  man  may  be  indicted  for,  though  he  swear  to 

belief  only,  550,  1.  .      ,  •  • 

trying  a  false  oath  in  order  to  obtain  adiauusn- 

tion  to  a  seaman,  553»  4« 
Stat  31  G.  2.  c.  10.  s.  24.  ib. 
different  indictm^ts  for,  533,  kc 
different  stats,  relating  to  5  Eliz.  c  9.  s.  3. 533. 
2  G.  2.  c.  25.  s.  2. 
8G.  2.  c.18.533,  4. 
See  Index  to  Precedentt,  tit.  Perjwy. 
m  an  indictment  for  perjury  in  an  affidaTit  to  m 

to  bail,  it  is  unnecessary  to  set  out  theiunt,M4. 
Appendix  Note  to  page  1 16»  7. 

FERSONATION, 

Stat.  4  W.  &  M.  c.  4.  529. 
as  to  bail,  ib. 

PERSONS, 

certainty  of,  182. 

name  of  person  killed,  182,  3. 

of  the  owner  of  the  dwelling-house,  in  buiglaiy,  I  w. 

stealii^  in  a  dwelling-house,  ib. 

in  case  of  arson,  ib. 

both  christian  and  surname  to  be  specified,  ib. 

name  of  the  owner  of  property  stolen,  184,  5. 

See  tit  Oicmfift^.  ^«  :,  •.    -v 

need  not  be  descnbed  as  in  the  peace  of  God,  cic. ». 
may  be  described  by  his  usual  name,  ib.  ^    ^       r  .w-  «• 
inconsistency  or  uncertainty  in  the  description  of  tuc  p- 

son,  ib. 
Taxianoe  from  the  name,  i85, 6. 
ezoeptioos  to  the  general  rule,  ib.  c  .»  o 

when  suflficient  to  say  cujusdam  ignoti,  185,  6,/. JV 
but  the  court  wiU,  iik  its  discretion,  interfere  if  there  w 

necessity  for  such  an  averment,  188.  ,  i  j  <«  ^Mte 

leason  why  such  allegations  were  formerly  beW  w  ▼«*" 

the  indictment,  ib.  ,  iM^^MiiLh, 

how  auterfoit  acquit  to  be  pleaded  to  such  an  mdictmon, 

stealing  uom  the  person,  473. 
Stat  48  G.  3.  c  129.  s.  2.  s.  4.  ib. 
lobbery  from  the  person,  473, 4. 

PETIT  TREASON,  ,.  ^         ^     154 

acquittal  of ,  is  a  bar  to  an  indictment  for  murder,  J'«- 
Sm  p.  41,  2.  and  Index  to  PrmdaUt,  same  m. 
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PHEASANT, 

description  of,  194, 

PIRACY, 

indictment  for,  480. 
Stat,  relating  to,  15,  &c. 

PLACE, 

aTerment  of,  62. 

necessity  for,  62,  3. 

in  what  places  material  facts  may  be  laid,  63. 

intendment  of  law,  that  the  place  is  a  vill,  64, 

if  there  be  no  such  place  or  vill  the  indictment  is  void^  ib* 

vill  must  be  shewn  to  be  within  the  county,  ib. 

when  referred  to  the  county  in  the  mamnt,  64,  5. 

express  reference  should  be  made  in  cnminal  cases,  65* 

but  is  unnecessary  in  civil  cases,  ib, 

where  the  city  is  a  county  of  itself,  ib. 

defective  venue,  how  excepted  to,  ib. 

uncertainty  in  the  county,  ib. 

conclusion  of  law  need  not  be  averred  with  time  or  place, 

65,6. 
but  if  defectively  averred  will  avoid  the  indictment  ib. 
from  and  vnto,  construction  of,  ib, 
variance  from  the  place  alleged,  when  immaterial,  ib. 
repetition  of  place,  when  necessary,  ib. 
allegation  of  place,  when  unnecessary,  66^  7. 
description  of, 
in  case  of  burglary,  188,  9. 
arson,  189. 
stealing  in  dwelling-house,  ib. 

from  lodgings,  ib, 
ownership  of  dwelling-house,  188,  9, 
variance  from  such  description,  where  material,  189,  90^ 
description  of  an  highway,  190,  1,  2, 
unto,  construction  of,  191, 
to  ^ndfromf  construction  of,  ib, 

place,  &c.  must  be  shewn  to  be  within  the  county,  191,  2, 
extent  of  local  nuisance  must  be  shewn,  192, 

PLEA, 

dififerent  kinds  of  pleas,  310, 
to  the  jurisatction,  ib. 
declinatory  plea,  ib. 

Slea  in  abatement,  ib, 
emurrer,  ib. 
plea  in  bar,  ib. 
plea  to  thejurisdictiony 
what  it  denies,  ib. 
what  may  be-  pleaded/ib. 
judgment,  if  plea  be  overruled,  ib. 
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declinatory  pleoi^  31 U 

privilege  of  sanctuary,  ib. 

has  been  long  abolished,  ib* 

benefit  of  clergy,  ib. 

seldom  pleaded,  ib. 
disadvantage  of  pleading  it,  ib. 
plea  m  ahatementf  ib. 

See  tit.  Abatement 
tiemurrer.    See  Demurrer, 
jdea  in  bar, 

auter-foits  acquit 
auter-foiU  convict 
auter^otts  attaint 
pardon. 

See  these  titles  respectively, 
no  justification  pleadable  to  indictment  for  treason  or  fe- 
lony, 334,  5. 
special  plea  to  an  indictment  for  misdemeanor,  335. 
what  may  be  pleaded,  ib, 
pendency  of  one  information  qui  tarn  pleadable  to  a  »- 

cond,  ib. 
and  fraud  may  be  replied,  ib. 
ton  asioult  dememe  no  plea  to  an  indictment  for  assault  tod 

battery,  ib. 
in  what  cases  the  general  ptea  of  not  guilty  is  sufficieut,  ib. 
in  indictment  for  the  non-repair  of  an  h^hway>  in  whit 

cases  a  special  plea  is  necessary^  336. 
See  tit.  Parisht  Highway. 
where  different  districts  within  a  jiarish  have  been  seem- 

tomed  to  repair  their  highways,  ib. 
form  of  the  plea  in  such  case,  336,  7. 
how  defendant  to  be  charged  in  respect  of  tenure,  337. 
prescription,  when  necessary  to  be  allejged,  337,  8. 
where  the  obligation  arises  from  inhabitancy,  338. 
who  may  be  bound  by  prescription  without  tenure,  ib. 
plea  by  county  of  liabihty  of  individual  who  has  been  coo- 

victed,  ib. 
general  tnue,  ib. 

admits  special  defence  in  evidence,  339. 
us  of  justification  or  excuse,  ib. 
pleadable  in  capital  cases  aAer  a  special  plea  has  been  om- 

ruled,  ib. 
is  not-a  waiver  of  a  special  plea^  ib. 
is  no  waiver  of  a  pardon,  ib. 
party  arraigned  for  murder,  after  a  pardon  of  the  ntii- 

slaughter,  339. 
how  he, should  plead,  ib. 
nature  of  plea  to  an  indiftnent  for  felony,  320. 
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'  two  branches  of  thiBpIea,  340. 
when  prisoner  said  to  stand  mute*  ib. 
course  m  such  case*  ib; 
course  upon  an  indictment,  &c.  for  a  misdemeanori  where 

the  defendant  refuses  to  plead,  ib. 
issue  in  such  case  how  joined,  ib. 
addition  of  officer  unniecessary,'  ib. 
special  plea  seldom  resorted  to,.ib. 

PLEADING,  TIME  FOR, 

in  case  of  treason  or  felony^  defendant  must  plead  inrianier, 

305. 
so  in  case  of  misdemeanor,  if  he  appear  upon  the  capias,  ib, 
so  if  he  appear  on  his  recognizance,  ib. 
if  he  appear  upon  summons  to  venire  or  subpoena,  entitled 

to  an  imparlance,  ib. 
in  what  cases  he  must  try  the  same  term,  ib. 
in  what  cases  not  till  succeeding  term,  ib. 
time  of  pleading  to  an  information,  306. 
when  laid  in  Middlesex,  ib. 
when  laid  in  another  county,  ib. 
in  capital  cases  no  rule  to  plead  ever  given,  ib. 
in  such  cases  all  the  proceedings  are  at  bar,  ib. 
rule  to  plead  in  case  of  misdemeanors,  ib. 

POISON, 

administering  of  poison  with  intent  to  murder,  663« 
See  tit.  AUempL 

PRfiMUNIRE, 

indictment  for,  must  allege  ^*  with  intent,  &c,*'  220,  21. 

PRESENTMENTS, 

are  within  the  stat.  of  additions,  App.  note  to  p.  48,  9. 

PRINCIPALS, 

in  second  degree,  how  charged,  81,  2. 
when  ousted  of  clergy,  82  to  87. 

PROCESS, 

indictment  cannot  be  tried,  unless  the  party  has  appeared^ 

272. 
but  may  be  found  against  him  in  his  absence,  ih. 
Of  the  cajpiat,  272,  3. 
requisition  of,  273. 
teste  of,  ib. 

from  the  K.  B.  ib. 
quarter  sessions,  ib. 
in  case  pf  county  palatine,  ib.' 
must  be  in  the  name  of  the  king,  ib. 
by  what  courts  issued,  ib. 
direction  of,  ib. 
what  justices  may  issue,  ib. 
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justices  of  gaol  delivery  cannof,  273. 

justices  of  oyer  and  terminer  may,  tb. 

when  against  a  peer,  275,  6.    '     - 

See  Copuu. 

return  of  sheriff  on,  ib. 

writ  of  exigentf  ib. 

in  what  cases  it  issues- after  the  first  capias,  ib. 

in  what  cases  a  second  capias  is  necessary,  ib. 

1.  in  the  case  of  aceetiorws,  ib. 

2.  of  indictments  of  felony  before  juttioes  in  tfadrsci- 

sions,  ib. 

3.  where  the  party  resides  in  another  coaoly,  275. 
In  easB  of  accesiorieSf 

enactment  of  the  stat.  1  West,  ibw 

to  what  cases  it  extends,  ib. 

whether  to  indictments,  ib. 

not  intended  to  alter  the  common  fanr,  ib. 

process  against  acccssQciesi  after  the  letumolwMi^ 

inventus  to  the  capias  .?g2MBst  tbe  principal,  ik, 
how  continued  a^nst  acceiaoriesy  ib. 
in  case  the  accessory  appears  lo  the  capias,  tb. 
where  one  is  indicted  as  acceasoiyto  sevenl,  277. 
in  cayse  of  appeal,  ib. 
remedy  for  defendant,  in  case  the  exigent  issue  dpit^ 

both,  ib. 
whether  appellor,  taking    out  exigent  againit  i^  ^ 

principals,  can  count  against  any  as  accesMnes,ik 
in  vhat  cases  a  second  capias  is  necessary,  ib. 

2.  where  a  manie  indieied  before  juiUeee  m  eessionSf  278. 

enact  of  23  £.  3.  stat.  5.  c.  14.  ib. 
Stat  does  not  extend  to  treaaon^  ib* 
nor  to  a  court  of  oyer  and  terminer,  ib. 
whether  sheriff  must  be  commanded  to  take  the  goods, 
279. 

3.  where  the  defendeuU  is  retiantin  another  ooimiy,  ik 

by  common  law  no  capias  issued  to  another  county,  ib. 

vexatious  consequence  of  this  practice,  ib. 

remedy  provided  by  stat  6  H.  6.  c.  1.  279, 281. 

bySH.  6.  c.  10.279,80. 

8  H.  6.  c.  10.  8.  6.  281. 

10  H.  6.  c.  6.  ib. 

place,  of  which  party  to  be  named  ander  these  stst  ^ 

application  of  these  stat.  to  partkiilar  cases,  281>  2. 

defendant  named  of  a  coimljr  palafme,  282. 

to  whom  process  ditectted  in  such  case,  ib.  <^j^ 

outlawry  pconowietd  contrary  t»  these  stat.  voidi^ 

only,  and  not  void,  ib.   - 
writ  ofexigentf  282. 
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in  what  cases  it  issues  on  return  of  mm  hvenfus  to  first  ca- 
pias. 282,  3. 

requisition  of,  to  sheriff,  283. 

to  exact  the  defendant  at  five  successive  county  courtSi  &c. 
ib. 

if  there  be  not  five  before  the  return  of  the  writ,  ib. 

return  of  outlawry  to  the  exigent,  ib. 

certainty  of,  ib. 

as  to  the  place  of  holding  the  court,  ib, 

day  and  year  of  each  exaction,  284. 

return  of  outlawry,  284,  5. 

effect  of  outlawry,  265* 

See  tit.  Outlavory. 

proclamations^  stat.  of,  285,  6,  7. 

requisites  of  the  writ,  286. 

return  of,  286,  7. 

process  in  case  of  misdemeanor  below  felony,  287. 

venire  faaus  ad  respondendum^  ib.- 

distringas  on  non  appearance,  ib. 

if  nihil  be  returned  to  the  venire,  288. 

capias,  alias,  andpluries,  ib. 

process  where  capias  does  not  lie,  ib. 

against  hundredors,  &c.  ib. 

practice  to  award  a  capias  on  certificate  of  indictment  fousd* 
ib. 

before  the  stat.  48  G.  3,  c.  58.  ib. 

usual  practice  on  indictment  found,  ib. 

effect  of  outlawry,  288, 9. 

process  directed  by  stat.  48  G.  3.  c.  58.  289. 

warrant  to  be  issued  on  certificate  of  indictment  or  informa- 
tion filed,  ib. 

where  defendant  is  in  custody,  &c.  copy  of  information  or  in- 
dictment to  be  served,  &c.  290. 

with  notice  to  appear  and  plead,  &c.  in  eight  days,  ib. 

on  default,  appearance  to  be  entered  for  him,  ibr 

and  such  proceedings  to  be  had,  as  if  the  defendant  had  ap- 
peared and  pleaded,  ib. 

60  G.  3.  c.  4.  from  p.  290  to  293. 

upon  information  by  a  common  informeT^  ib. 

enactment  of  stat.  21J.  1.  c.  4.  293, 4. 

upon  default,  294. 

where  the  default  is  before  issue  joined^  ib. 

where  it  is  after,  ib. 

of  defects  in  process^  ib. 

diseontinwmeef  kinds  of»  295^ 

1.  where  there  is  a  total  chai^m  in  the  proceedings,  ib. 

such  defect  not  cured  by  appearance,  ib. 

2,  where  the  continuance  is  defective,  ib. 

such  a  defect  is  cured  by  appearance,  ib. 
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in  process  agaunst  joiois,  296. 

effect  of,  ib* 

will  not  abate  the  original  proceedii^  ibu 

mktriiUf  what  will  occasion,  ib. 

instances  of,  ib. 

mtfconfmiiaiioe,  what,  297. 

cannot  be  excepted  to  even  before  plea*  ib. 

criminal  cause,  when  jml  witiumt  dnaf^  29S. 

ancient  practice  in  snch  case,  ib* 

by  demise  of  the  crown,  ib. 

enactment  of  stat.  4  &  5  W.  3.  c.  18.  and  1  Ann.  a  8.  ik 

effect  of  error  in  process  of  outlawry,  ib. 

PROCLAMATIONS, 

statutes  and  writ  of,  285,  6,  7. 
See  tit.  Prooesf,  Outlawry. 

PROFANE  OATHS  AND  CURSES, 
indictment  for,  123,  4. 

PROVISIONS, 

unwholesome  selling  of,  682, 3. 
unnecessary  to  specify  the  noxious  materials,  ib. 
indictment  maintainable,  though  the  provisioos  be  supplied 
under  a  contract,  683, 4. 

PUBUC  HOUSE, 

refusal  to  license,  595,  6. 


Q- 


QUANTITY, 

stolen  or  extorted  must  in  general  be  specified,  153,  4, 

196,7. 
threatening  letter  must  be  set  out  in  the  indictment,  154, 5. 

QUASHING, 

.  of  an  indictment,  &c  ch.  17. 
wiofion  to  quash  an  indictment  or  information,  299* 
discretionary  in  the  court  to  giant  it,  ibb 
not  usual  to  quash,  unless  the  defect  be  gvoas  and  appaicit, 

ib. 
time  of  making  the  application,  ib. 
when  granted  at  the  instance  <^the  prosecutor,  300. 
when  Uie  defendant  has  been  put  to  expoise;  ib. 
wherea  second  indictment  is  round,  pending  the  first,  ib, 
after  a  removal  by  certiorari,  ib. 
must  be  made  before  ple^  ib. 
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in  case  of  infonnation, 

by  the  attorhey-generaly  ib. 

by  a  private  person,  ib. 
at  the  instance  of  the  defendant,  301. 

when  allowed,  ib. 
when  indictment  is  insufficient,  ib. 
where  the  court  wants  jurisdiction,  ib. 
for  mere  want  of  form,  ib. 
for  misjoinder,  ib. 

for  want  of  a  substantial  allegation,  ib. 
where  the  facts  charged  are  not  indictable,  302. 
refused  when  the  offence  is  of  a  very  heinous  nature,  ib, 
in  cases  of  treason  and  felony,  ib. 

extortion,  perjury,  &c.  302,  3,  4. 
at  what  time  the  motion  may  be  made,  303,  4. 
special  provision  as  to  indictment  for  treason  by  the  stat. 

7  W.  3.  c.  3. 304. 
must  be  made  before  evidence  given,  ib* 
and  before  plea  pleaded,  ib. 
for  what  defects,  ib» 

no  objection  to  be  made  to  certain  faults  in  arrest  of  judg- 
^     ment,  ib. 

but  judgment  still  liable  to  be  reversed  by  writ  of  error,  as 
Ijefore,  ib. 


RAPE, 

technical  description  of,  11  ^  8. 
See  Indiet  ofPreoedenUf  tit.  Bjope. 

RECEIVING  STOLEN  GOODS, 
Indictment  for  the  misdemeanor, 

need  notname  the  principal  felon,  168,  9. 

nor  aver  the  original  felony  with  time  or  place,  ib. 

indictment  will  lie  for  receiving  the  gocxls,  if  they  remain . 

the  same  in  substance  though  altered  in  name,  169, 70. 
Stat,  relating  to,^  481,  2,  3,  4,  d»  6.  > 
indictment  against,  must  allege  that  the  goods  are  worth 

more  than  one  shilling,  169,  70. 
property  alleged  to  have  been  received,  should  agree  with 

tnat  alleged  to  have  been  stolen,  ib. 
but  the  wora  chaUeU  has  been  rejected  as  surplusage,  ib. 
|he  receiver  of  a  trmtor  should  \k  specially  charged  with  the 

receiptyib. 
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» 

unnecessary  to  negative  the  conviction  of  the  pnndpil  ii 
an  indictment  against  the  receiver  for  a  misdeiDeiiior,% 
171,  2. 

REFUSAL, 

to  watch  with  constahle,  602. 

by  an  headborough  to  convey  a  person  to  prisoB^  spos  i 

commitment  by  a  magistrate,  ib. 
to  obey  an  order  of  sessions,  603. 
to  secure  one  who  had  committed  a  breach  of  the  pace, 

605. 
by  a  constable  to  return  presentments  at  the  assizes,  ML 
by  an  overseer  to  pay  a  weekly  sum  to  a  pauper,  luderB 

order  of  justices,  607. 
whether  requisite  in  such  case  need  be  allied,  608,  SL 
See  Constabk,  Contempt,  ^. 

REGRATING, 

indictment  for,  680,  1. 

REPLICATION,  813. 

See  Index  of  Precedents, 

RBSCOUS, 

indictment  for,  must  shew  that  the  partyrescued  wis  in  Jegtl 

custody,  167,  8,  642.  &c. 
See  Index  to  the  Precedents,  tit.  Rescuem 
forcible  under  the  Black  Act,  578. 

REVERSAL  OF  JUDGMENT, 

whether  person  taken  on  a  capias  utli^atnm  may  plead  dot 

he  is  not  the  person  outlawed,  369. 
defendant  cannot,  before  outlawry,  plead  that  he  is  not  the 

person,  ib. 
but  must  resort  to  his  writ  de  idemptitaie  nommUf  ib. 
what  outlawries  may  be  reversed  on  a  plea  of,  ib* 
matter  of  fact,  ib. 
for  treason,  370. 

where  part^  is  out  of  the  realm,  ib. 
provisions  made  by  stats.  26  IL  8.  c.  13.  5  &  6  B.  &  d  1^ 

extend  to  treasons  made  by  subaequent  stat  ib. 
where  given  without  authority,  ib. 
fi^ificadon  of  reooid  as  to  the  time  of  the  offence,  fb* 
as  to  the  offence  itself,  ib. 
by  writ  of  error,  371. 
in  what  courts  it  lies»  ib. 
when  grantable,  ib. 
by  whom  it  may  be  brought,  ib» 
situation  of  defendant  on  the  reversal  of  judgiiMilt»  371,  z> 
if  outlawed  before  plea,  ib. 

if  oudawed  after  convicUk^r  ib.    .  .  •     -l 

where  the  jud^ent  Eas  been  founded  on  caandm  ^K 
liable  to  a  second  prosecution^  ib. 
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i  granted  away,  may  resume  poises* 


sion,  ib. 

RIOTS, 

indictment  for,  667,  &c. 

See  Index  to  Precedents,  tit.  RiotSm 
riot  act,  668. 

RIVER, 

indictment  for  obstructing,  687,  8. 
dow  described,  687,  8,  72,  3. 

ROBBERY, 

from  tbe  person,  473,  4. 
bow  described,  ib. 
Stat,  oustine  of  clergy,  ib. 
on  tbe  hignway,  ib. 

ROBBING, 

of  a  dwelling-bouse,  wbat  it  it  implies,  469< 


s. 


SABBATH, 

indictment  for  keeping  open  shop  on  Sundays,  692# 

SACRILEGE, 

indictment  for,  470,  2,  3. 
See  Chapel, 

property,  how  described. 
See  Moveable^  Ownership, 

SCILICIT  AND  VIDELICET, 

absence  of,  will  not  reuder  stricter  proof  necessary,  252,  3* 

in  case  of  murder,  ib. 

extortion,  &c.  ib. 

when  useful  in  order  to  avoid  a  variance,  252,  3,  4. 

but  in  such  cases  not  absolutely  essential,  254. 

Gilham's  case,  255. 

SEDITIOUS  WORDS, 
indictment  for,  652. 
See  Libel,  Solicitations, 

SERVANTS, 

indictment  against,  under  tbe  stat.  21  H.  8.  c.  2.  452. 
must  be  servant  both  at  the  time  of  the  delivery  and  of  the 
running  away,  ib. 
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SHEEP, 

killine  of,  with  intent  to  steal  part  of  the  carcase,  465. 
Stat,  14  G.  2.  c.  6.  s.  1.  ib. 

SHIP, 

stealing  from,  on  a  navigable  river,  476,  7. 
Stat.  24  G.  2.  c.  45,  ib. 

SHOP, 

Stealing  in,  to  the  value  of  58.  468. 
Stat.  10  &  11  W.  3.  c.  23.  s.  1.  ib. 
construction  of  this  stat.  469. 

SHRUBS, 

stealing  of,  from  earden,  9cc.  466. 
Stat.  6  G.  3.  c.  36.  s.  1.  ib. 

SITUATION, 

or  character  of  party,  how  averred,  162,  3,  4. 

how  proved,  164. 

sufficient  to  allege  that  he  was  such  officer,  &c»  Jb. 

SOLDIER, 

endeavour  to  seduce,  651. 
See  EndeavoWt  Solicilations* 

SOLICITATIONS,  ILLEGAL, 
indictments  for,  123,  651. 
in  what  cases  the  means  should  be  set  out,  123. 
words  spoken  of  a  magistrate,  ib. 

Erofane  oaths  or  curses,  ib. 
lasphemous  or  seditious  words,  123, 4. 

libels,  how  set  forth,  ib. 

ad  effectum  insufficient,  ib. 

resolution  of  all  the  judges  in  Sacheverel's  case,  ili, 

rule  does  not  extend  to  indictment  for  treason,  125. 

reason  of  this,  ib. 

libel  formerly  set  out  in  Latin,  126,  7. 

or  by  the  sense,  126,  7,  8. 

must  be  accurately  set  out,  128,  9. 

variances  from  omission,  when  fatal,  128,  9,  30, 1,2. 

form  of  settine  forth  the  libel,  130,  1,  653. 

of  setting  forth  selected  passages  in  the  same  coant,  131,  2. 

when  the  libellous  quality  is  derived  from  extrinsic  dicmi- 
stances,  how  the  connection  of  the  libel  with  those  cir- 
cumstances should  be  shewn,  ib. 

in  cases  of  solicitation  the  means  need  not  he  specified  where 
they  are  indifferent,  provided  the  end  be  accomplished. 
138  to  142. 

but  where  the  offence  rests  in  tembney,  the  means  used  most 
ingeneral  be  specified,  143. 

but  need  not  (from  the  necessity  of  the  case)  where  the 
means  are  of  a  complicated  nature,  144. 
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^  mere  solicitation,  not  followed  by  any  act,  formerly  not 
indictable^  144. 

but  the  contrary  is  now  settled,  145,  6. 

general  words  descriptive  of  an  attempt,  endeavour,  or  soli- 
citation, 146. 

aiding  Bnd  assisting  prisoner  to  escape,  how  averred  under 
the  Stat.  16  G.  2.  c.  31.  ib^ 

endeavour  to  seduce  soldier,  under  23  G.  3.  c.  13.  how 
averred,  147. 

solicitation  to  commit  larciny,  how  averred,  148. 

unnecessary  to  negative  the  aetual  commission  of  the  felony, 
149. 

solicitation  to  commit  a  felony,  indictment  for,  666. 

See  Index  to  Precedents^  same  tit. 

STABLE, 

stealing  in,  469. 

STATUTE, 

indictment  on,  212, 13. 

same  certainty  requisite  in  an  indictment  on  a  statute,  as  in 
an  indictment  at  common  law,  ib. 

and  frequently  insufficient  to  pursue  the  words  of  the  stat. 
ib. 

description  in  both  kinds  of  indictments  governed  by  the 
same  geberal  rules,  ib. 

insufficient,  in  case  of  a  conviction,  to  pursue  the  words  of 
the  statute,  213. 

rules  peculiaT  to  indictments  on  stat,  ib. 

where  the  stat.  is  of  a  public  nature  it  ought  not  to  be  re- 
cited, 214. 

but  a  private  stat.  must  be  pleaded,  ib. 

time  and  place  of  making  the  stat.  214,  215. 

repugnancy  in  description  fatal,  ib. 

commencement  of  stat.  regulated  by  33  G.  3.  c.  13.  215. 

title  and  preamble  of  the  stat.  215,  16. 

need  not  oe  set  forth,  216. 

whether  mis-description  would  be  fatal,  ib. 

recital  of  the  purview,  ib. 

xnis-reqitaU.when  fatal,  216, 17. 

when  cured,  217. 

where  the  sense  is  not  altered,  ib. 

trifling  variances  formerly  held  fatal,  21 8, 1 9. 

but  the  courts  have  relaxed  from  their  former  strictness, 
ib. 

rule  at  the  present  day,  ib. 

offence,  how  to  be  described  in  reference  to  the  circum- 
stances mentioned  in  the  statute,  2^0. 

Sill  the  circumstances  contained  in  the  definition  must  be  set 
out,  ib. 
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the  same  rule  appliea  to  ccmnethns^  221,  2. 

person  indictea  of  larciny,  ousted  of  deigy  under  3  k  A 
W.  &  M.  c.  1.  Hnnecessary  to  make  any  entry  oo  the  re- 
cord, ib. 

but  tbe  oflFence  cbarged  must  amount  to  grand  kronji 
222,3. 

negative  description  contained  in  stat.  defiendant  aoit  be 

brougbt  withm  it,  ib« 
provisos  and  exceptions,  ib. 
must  be  noticed  in  tbe  purview  of  the  act,  ib. 
omission  of  a  material  circumstance  not  cured  by  tbe  genenl 

conclusion  contra  formam,  229,  4. 
whether  necessary  to  allege,  expressly,  that  the  oienee  was 

committed  after  the  m^ing  of  the  act,  224,  5. 
where  circumstances  which  will  oust  the  offender  of  bi» 

cler^  are  disjunctively  enumerated,  a  disjunctive  allega- 
tion IS  sufficient,  224, 5,  245,  6. 
with  respect  to  the  terms  and  phrases  used  in  tbe  statute, 

224,  5. 
indictment  must  contain  all  the  material  words,  ib, 
same  rule  applies  to  common  law  offences  punished  by  » 

Stat.  225,  6. 
instances,  perjury,  offences  under  the  Black  Act,  &c.  ih. 
case  of  the  regicides,  226,  7.  .  j    •  v 

wtmls  of  Stat,  in  some  instances  have  been  dispensed  wita, 

ib.  ^  , 

in  indictment  against  accessory  before  the  fact,  to  a  murder 

under  the  stat.  4  &  5  Ph.  &  M.  c.  4.  227. 
observations  on  this  decision,  228. 
candutMn  contra  formamf  ib. 
when  necessary,  ib. 

where  the  offence  is  created  by  a  stat.  ib. 
or  is  made  a  crime  of  an  higher  degr^,  229, 30. 
when  offence  existed  at  common  law,  ib. 
but  offender  deprived  by  stat.  of  some  bene6t,  ib. 
offence  existed  at  common  law,  additional  punishment  a- 

fiicted  by  stat  ib. 
where  the  statute  is  declaratory,  ib. 
whether  the  averment  may  be  rejected  as  surplusage,  23a 
where  several  stats,  relate  to  the  same  offence,  ib. 
one  statute  made  perpetual  by  a  second,  231. 
one  stat  continued  by  another,  ib. 
where  one  stat.  creates  the  offence  and  another  adds  the  pe- 

where  one  stat  is  explained  by  several  others,  232. 
improper  conclusion,  effect  of,  ib. 

STOLEN  GOODS, 
helping  to,  486. 
See  Receiwng,  Accessories,  §^ 
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SUBORNATION. 

indictment  for,  554. 

SUMS  AND  VALUE, 

value  must  in  genera]  be  averred,  198,  9. 

price,  averment  of,  when  proper,  ib. 

value,  necessary  to  distingfuitn  between  grand  and  petit  lar* 

ciny,  ib. 
whether  necessary  in  case  of  petit  larciny,  198,  9,  200. 
value  of  money  which  is  of  the  current  coin  of  the  realm 

need  not  be  alleged,  199,  200. 
value  of  each  individual  article  should  be  alleged,  ib. 
variance  as  to  value,  &c.  when  material,  ib. 
immaterial  unless  it  affect  either  the  nature  of  the  offence  or 

the  measure  of  punishment,  200. 
in  the  case  of  robbery  is  wholly  immaterial,  ib. 
in  case  of  stealing  in  a  dwellinff-house,  &c  undei  12  Ann. 

excess  beyond  408.  immaterial,  ib. 
80  in  case  of  illegal  brokerage,  under  17  G.  2.  c.  26.  s.  7.  ib. 
in  case  of  usury  the  quantum  must  be  proved  as  laid,  ib. 

SURPLUSAGE, 

in  what  cases  an  allegation  may  be  rejected,  247,  8. 

where  it  might  have  been  wholly  omitted,  ib, 

and  need  not  be  proved,  ib. 

contra  formam^  when  it  may  be  rejected,  248, 9. 

^neral  rule  as  to  rejection  of  superfluous  matter,  249,  50. 

in  case  of  an  accessory,  250. 

of  action  on  penal  stat.  ib. 

where  the  allegation  is  inconsistent  with  precedent  sensible 

matter,  ib. 
material  and  sensible  allegation  cannot  be  rejected,  though 

a  subsequent  material  averment  be  inconsistent  with  it, 

ib.  ^ 
matter  which  shews  the  charge  to  be  ill  fomided  cannot  be 

rejected,  250,  1. 
mistake  of  matter  of  law  cannot  be  rejected,  though  alleged 

under  a  seUicti,  ib. 
otherwise  of  matter  of  fact,  ib. 
salioit  and  vMMtcet,  use  of,  251,  2. 
will  not  protect  a  material  allegatioB  from  a  traverse,  ib; 
nor  can  such  matter  be  rejected  as  surpltisage  for  the  sakt 

of  a  subsequent  fnateriaf  alleMtion,  ib. 
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TENOR. 

teclinical  import  of  the  word,  255,  S. 

THREATEMNG  LETTER, 

the  letter  must  be  set  out,  143. 

indictment  for  sending,  &c.  589,  &c.  &c:. 

See  Index  of  Precedents,  tit.  Threatenmg  LeUer. 

statutes  relating  tp,  589,  90,  1,  2. 

construction  of,  ib. 

valuable  thing,  construction  of,  592. 

comprehends  a  bank  note,  ib. 

TIME  AND  PLACE, 
averments  of,  54. 

Elace,  averment  of,  how  far  substantial,  ib. 
ow  far  formal,  ib. 
Ttme, 
indictment  must  set  forth  the  day  and  year,  ib. 
with  what  certainty,  55. 
offence  laid  to  have  been  committed  between  two  specified 

days,  ib. 
if  different  offences  be  so  laid,  indictment  defective^  5& 
hour,  when  it  should  be  specified,  ib. 
allegation  of  time,  when  unnecessary,  57. 
in  case  of  mere  non-feasance,  ib.^ 
offence  committed  at  several  times,  how  allied,  ib. 
repetitioQ  of  time  and  place,  when  nece^saiy,  57,  S» 
how  repeated,  ib. 
in  case  of  murder,  58,  9. 

same  nicety  not  observed  in  cases  of  misdemeanor,  58. 
when  a  mere  repetition  is  insufficient,  59. 
when  the  time  tor  prosecution  is  limited,  how  averred,  ib« 
uncertainty  in  day  or  year,  effect  of,  ib. 
o£[ence  laid  on  an  impossible  day,  60,  1. 
vntilf  construction  of  as  applied  to  time,  ib. 
when  time  must  be  proved  as  alleged,  61,  2« 
when  a  variance  is  immaterial,  ib. 

TRADE, 

exporting  implements,  678. 
offences  relating  to,  ib. 
indictments  for,  ib« 
preparing  to  ep  abroad,  679. 
See  Index  to  Indfcfmentf,  tit.  Trade^ 
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TRANSITORY 

fact  may  be  proved  though  done  in  another  county,  24. 

TRANSPORTATION, 

indictments  for  ^eing  at  laig^  before  term  is  expired,  645^  6, 

&c.  &c. 
See  Index  to  Precedents^  tit.  Transportati<m, 
different  statutes  relating  to  the  offence,  645,  6,  7. 

TREASON, 

terms  of  art,  description  of,  74,  5. 

indictment  for,  where  to  be  laid,  29,  30, 

need  not  set  out  the  letters,  the  writing  or  sending  of  which 

is  relied  on  as  the  overt  act,  124,  5« 
treason  committed  beyond  the  realm,  19,  20,  1. 
35  H.  8.  c.  2.  construction  of,  ib« 
Scotchmen,  when  triable  for  treason  committed  beyond  the 

realm,  20,  1. 
levyinp;  war,  when  to  be  proved  within  the  county,  21,  2. 
when  it  may  be  proved  in  another  county,  ib. 
jud^ent  in  case  of  high  treason,  361. 
against  a  woman,  362. 
in  case  of  treason  relating  to  the  coin,  ib. 
of  petit  treason,  ib. 

TREES. 

malicious  cutting  down,  576. 

Stat.  6  G.  3.  c.  36.  ib. 

6  0.  3.  c.  48.  577. 

distinction  between  these  two  stats,  ib. 

name  of  the  owner  must  be  stated,  ib. 

destroying,  damaging,  and  stealing  of,  577. 

TRIAL, 
time  of, 

in  what  cases  the  defendant  must  try  the  same  termp  306. 
in  what  cases  not  bound  to  tiy  till  the  next  term,  ib. 
when  party  appears  at  sessions  according  to  his  tccognizance, 

306. 
See  Couniys 

TURNPIKES, 

destruction  of,  586. 

venue,  12. 

■tat.  13  G.  3.  c.  84.  s.  42.  586,  7. 
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V. 

VARIANCES, 

See  Surplusage^ 

when  fataU  254,  5. 

omission  to  prove  a  particular  averment,  when  fatal,  xb. 

from  description  of  stat.  ib. 

from  matter  of  inducement,  255,  6. 

from  description  of  that  which  is  to  be  proved  by  a  writteo 

document,  255,  69?. 
what  variances  between  two  indictments  may  be  recoodled 

by  averment,  325,  6,  7. 
in  proof  of  ownership  in  general  fatal,  207. 

VENUE, 

at  common  law,  1,  2,  3,  21,  &c. 

in  case  of  conspiracy,  27,  8. 

procurer  of  misdemeanor,  ib. 

publisher  of  libel,  ib. 

action  of  scan.  mag.  ib. 

selling  coals,  &c.  under  3  G.  2.  c,  26.  s.  4.  27, 8. 

defendant  guilty  of  nuisance  in  one  county  to  the  damage  of 

another,  26,  7. 
where  defendant  bound  to  repair  of  bridge  in  one  county,  by 

reason  of  tenure  of  lands  in  another,  ib. 
in  case  of  usury,  ib. 

jurors,  incase  of  misdemeanors,  might  inquire  of  facts  m 
'  another  county,  ib. 
in  case  of  misprision,  ib. 

where  statute  directs  offenceto  be  tried  where  cowmiiUd,  9. 
serving  foreign  prince,  indicttnent  where  to  be  laid,  ib. 
under  statutes  authorizing  a  trial  in  a  particuhir  ooanty,  20, 1, 
when  committed  on  the  nigh  seas,  ib. 
oftence  must  be  laid  within  the  true  county,  ib.  ^^  _ 

offence  committed  beyond  the  realm,  must  be  laid  acoordn^ 

to  the  fact,  20,  1,  2. 
offence,  where  to  be  laid  in  particular  cases  atcommamUm, 

2K  . 

in  case  of  treojon,  ib* 
where  the  offence  is  committed  ib  a  second  county  by  v^sbs 

of  an  innocent  a^nt,  22,  3.  -     o  j 

in  case  of  threatening  letter  sent  into  second  coimty,  22,3,<. 
person  standing  on  one  county  commits  murder  in  a  seeoa4 

ib. 
procures  poison  to  be  delivered,  or  an  house  to  be  bonit 

in  a  second,  23. 
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jurors,  when  they  may  inquire  at  common  law  of  an  act 

done  in  a  foreign  county,  23,  4,  5. 
when  the  act  is  transitory,  ib» 
embezzlement  by  clerk,  where  to  be  laid,  24,  5. 
See  County, 

VERDICT, 

in  a  capital  case  to  be  returned  in  the  presence  of  the  pri- 
soner, 341. 

otherwise  in  the  case  of  a  misdemeanor,  ib. 

formerly,  jury  once  charged  and  sworn  coidd  not  be  dis- 
charged before  Verdict,  ib. 

but  it  is  now  decided  that  they  may,  41,2,  and  see  Appendix 
JVbtetop.  341, 

different  kinds  of  verdicts,  342. 

general  verdict  upon  the  whole  of  the  charge,  342,  3. 

sufficient  if  any  one  count  be  valid,  342. 

but  otherwise  in  civil  cases,  343. 

guilty  as  to  part,  ib. 

every  indictment  divisible,  ib. 

and  the  defendant  may  be  convicted  of  part,  and  be  ac- 
quitted as  to  the  residue,  ib. 

but  if  the  defendant  be  charged  with  a  contract,  it  must  be 
proved  as  laid,  ib. 

defendant  charged  with  the  more  special,  may  be  convicted 
of  the  more  general  offence,  though  both  may  be  offences 
by  Stat.  343,  4. 

Appendix  Note  to  p.  344. 

may  be  convicted  of  larciny  though  charged  with  bui^lary, 
344,  5. 

or  with  stealing  from  the  person,  344. 

of  manslaughter^  though  charged  with  murder,  ib. 

of  murdcT,  though  charged  with  petit  treason,  ib. 

of  petit  larciny,  though  charged  with  grand  larciny,  ib» 

upon  a  charge  of  murder  the  jury  ought  to  find  a  verdict  of 
manslaughter  if  the  &cts  warrant  it,  ib.  and  see  p.  39.  40, 
.1,  2,  3. 

this  rule  not  allowed  to  operate  to  the  disadvantage  of  the  de- 
fendant, 345. 

limitation  of  this  rule,  42,  3,  345. 

charge  of  felony  cannot  be  modified  into  a  misdemeanor,  ib. 

two  indictments,  one  for  felony  the  other  for  a  misdemeanor, 
ought  not  to  be  preferred  at  the  same  time,  42,  3. 

upon  an  indictment  for  felony  he  cannot  be  convicted  of  a 
trespass,  42, '3,  345. 

nor  receive  judgment  for  a  trespass,  34b\ 

upon  an  indictment  for  murder  the  defendant  cannot  be 
found  guilty  of  petit  treason,  ib.  and  41,2. 

but  upon  an  indictment  for  petit  treason  he  may  be  found 
guilty  of  murder,  41,2, 346. 
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general  qualities  and  requisites  of  a  verdict  in  case  of  a  par- 

tial  acquittal,  346. 
the  verdict  should  embrace  tbe  whole  charee,  ib. 
when  the  facts  are  specially  fbmid,  the  veroict  will  be  safi- 

cient,  though  the  defendant  be  guilty  of  part  only  of  the 

offence  chaiged»  347. 
form  of  the  veraict  in  caseof  a  partial  acquittal,  348* 
in  case  of  burglary,  349. 

proper  form  of  entering  the  verdict  in  such  case*  349,  50. 
against  one  of  several,  350. 

may  be  found  guilty  of  offences  differing  in  degree,  ib. 
exception,  ib. 
riot,  ib. 

conspiiacies,  ib. 
accessories,  350,  1. 
burglary,  351, 
special  finding  of  facts,  ib. 
province  of  jury  confined  to  facts,  ib. 
m  matters  of  law  to  follow  the  direction  of  tbe  court,  iK 
course  pursued  where  tbe  criminality  of  the  act  dcfeuk 

upon  facts  which  are  not  apparent  on  the  record,  ib. 
special  case  reserved,  351,  2. 
special  verdict,  352. 

may  be  given  in  criminal  as  well  as  in  civil  cases,  ib. 
in  some  instances  a  special  verdict  must  be  given,  ib. 
reason  for  this,  ib. 
in  what  cases  of  homicide  a  general  verdict  of  acquittal  nay 

be  given,  353. 
inatters  essential  to  a  special  verdict,  ib« 
3hould  find  facts,  ib.   . 
may  find  transitory  facts  though  proved  to  have  been  done 

in  a  foreign  county,  ib. 
bat  cannot  find  that  which  is  essential  to  the  offence  to  have 

happened  in  a  foreign  coun^,  ib. 
what  variances  between  the  indictment  and  verdict  will  be 

fatal,  353. 
sufficient  though  precise  and  technical  words  be  not  used,  iK 
in  case  of  in8uffi<:ient  verdict,  a  new  ventre  famag  may  be 

awarded,  354. 
special  verdict,  whether  amendable,  ib. 
material  facts  must  be  found  in  the  county  in  which  the  in- 
dictment is  laid,  ib. 
courts  are  confined  to  the  facts  found,  ib. 
and  defects  cannot  be  supplied  bv  intendment»354,  5, 6L 
former  practice  in  case  ot  libel,  354,  5. 
altered  hy  stat  32  0. 3.  c  60.  356. 
a  conclusion  asainst  law  may  be  rejected,  ibb 
in  ease  of  murder  imneoessary  to  find  maUce,{bk 


INDEX.  877 

against  a  principal  in  the  second  degree, 

l^e  Appendix  Note  to  p.  357. 

jury  may  be  required  to  reconsider  their  verdict,  357. 

may  rectify  it  before  it  is  recorded,  ib* 

after  it  has  been  recorded,  cannot  be  altered  in  matter  of 

substance,  ib. 
but  may  in  matter  of  form,  ib# 
where  facts  are  defectively  found,  ventre  fadai  de  novo 

grantable,  ib. 
may  be  amended  if  entered  contrary  to  the  minutes  taken  at 

tne  trial,  ib. 
when  necessary  to  find  facts  dehors  the  record,  358. 
in  ca^  of  homicide,  ib. 
in  case  of  rohberv,  formerly  usual  .to  charge  the  jury,  in 

case  of  acquittal,  to  inquire  who  did  it,  ib. 
practice  ceased  when  the  jurors  came  from  the  body  of  the 

county,  ib. 
whether  the  party  fled,  ib. 
the  inquest  traversable,  ib. 
what  may  be  rejected  as  surplusage,  ib. 

VIDELICET, 

See  Surplusage^ 


w. 

WALES, 

offences  committed  in,  where  triable,  14. 

stats.  26  H.  8.  c.  6.  and  34  &  35  H.  8.  c.  26, 15, 16. 

construction  of  these  statutes,  15,  16. 

plundering  of  ships  wrecked  in  Wales,  ib. 

next  English  county,  what,  ib. 

when  act  of  parliament  shall  be  construed  to  extend  tpt  13, 

14. 
20  G.  2.  c.  42.  s.  3.  ib.  note  (r). 

WAREHOUSE, 

stealing  in,  4^8. 

WOOLLEN  CLOTH, 
stealii^  of,  475,  6. 
Stat,  ousting  of  clergy,  ib. 

WORDS, 

of  magistrate: 
indictment  for,  123. 

WRECK,  ., 

plundering  of,  in  Wales,  15,  l6. 

stealing  from,  475,  6. 

Stat.  26  G. 2.  c.  19.  s.  1. 477. 
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ABATEMENT,  PLEAS  IN, 

327,  of  a  wrong  additioD,  7S4. 

330,  misnomer,  that  there  is  no  such  parish  as  thatoaisedB 
the  indictment,  786. 

ACCESSORY, 

119,  indictment  against  an  accessory  hefore  the  fiict  to  a  fe- 

lony, 481. 

120,  against  an  accessory  for  receiving  the  prindpti  febai 

ib. 

121,  against  an  accessory  for  receiving  stolen  ^[oods,  45i 

122,  against  an  accessory  for  receiving  goods  in  one  ooodi^ 

the    principal   having  been  convicted  in  vnif^ 
coun^,  ib. 
'  123,  for  a  misdemeanor  in  receiving  stolen  goods,  483. 

124,  against  two  for  milawfuUy  receiving  stolen  ]esd>  bb' 

der  the  stat  29  G.  2.  c.  3.  s;  1.  484. 

125,  of  felony  for  receiving  money  to  help  a  petson  to  sto- 

len goods,  and  not  i^rehending  the  feton,  48& 
ARSON, 

82,  indictment  for  arson,  439. 

83,  for  burning  a  cotton  mill,  442. 

84,  for  burning  the  defendant's  own  house  with  mteotio 

defraud  the  insurers,  443.  . 

85,  for  setting  fire  to  a  doclt-yard  and  destroyiof  «^ 

stores,  443. 

86,  for  setting  fire  to  a  stack  of  hay,  444.  . 

87,  at  common  law,  for  setting  fire  to  a  place  orooosDe- 

ment  in  a  borough,  ib. 

ARTIFICER,  ENTICING  OF,  see  Trade. 
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ASSAULTS, 

37,  common  commencement;   commencement  of  a  subse- 

quent count,  406. 

38,  for  a  common  assault,  407. 

39,  for  assaulting  a  constable  in  the  execution  of  his  office, 

ib. 

40,  for  an  assault  and  fialse  imprisonment,  ib. 

U,  for  the  like,  and  obtaining  five  guineas  for  discharging, 

408.^ 
42,  for  the  like,  and  obtaining  a  note  for  discharging!  ib» 
^,  for  an  assault  with  intent  to  ravish,  ib. 

41,  against  two  persons  for  assaulting  a  married  woman,  with 

an  intent  that  one  of  them  should  ravish  her,  ib. 
4^  for  assaulting  a  woman  auick  with  child,  so  that  the 
child  was  brought  fortn  dead,  409. 

46,  for  assaulting  one  of  the  collectors  of  a  turnpike  in  the 

execution  of  his  office,  ib. 

47,  for  an  assault  on  a  boy,  with  intent  to  commit  sodomy, 

ib. 

48,  )>r  an  assault  with  an  intent  to  murder,  410. 

49»  ff  assaulting  the  driver  of  a  chaise,  and  with  the  off- 
wheel  of  a  cart  overturning  the'  chaise,  ib. 

50,  foian  assault  and  beating  out  an  eye,  41 1. 

51,  foithe  like,  and  tearing  the  hair  off  the  prosecutor's 

%ad,  lb. 

52,  for  S|  assault  and  encouraging  a  do^  to  bite,  412. 

53,  for  a  assault  and  rescuing  goods  distrained  for  rent,  ib. 

54,  for  aaaultbg  a  game-keeper  in  the  execution  of  his  du- 

ty,\13. 

55,  for  anassault,  by  casting  a  person  on  the  ground  and 

kiclhg  him,  414. 

56,  for  an  a^ault  and  casting  into  a  pond  with  intent  to  suf- 

focaU  ib. 

57,  for  a  riotand  assault  on  a  surveyor  of  turnpike  roads  in 

the  ex^ution  of  his  office,  and  for  preventing  the  la- 
bourerSrom  working,  415. 
68,  against  a  an  and  his  wife  for  cruelly  beatine  and  ill- 
treatingv  parish  apprentice,  and  keeping  him  from 
necessarjood,  417. 

59,  for  entering  public-house,  making  a  noise  therein,  and 

threateninbodilj  harmto  the  owner,  419. 

60,  for  an  assaultnd  not  in  a  dwelling-house,  and  remov- 

ing goods,  >. 

61,  for  an  assault^  a  deputy  goaler  in  the  execution  of 

his  office,  4^. 

62,  for  an  assault  o^n  excise  officer,  ib. 

63,  for  an  assault,  (i^  imprisonment,  and  rescue,  421. 
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64,  indictment  under  the  stat.  9  G.  L  c  22.  Qxiu/i^t 

a  penon  in  his  dwelling-honse,  422. 

65,  of  felony  by  slitting  a  nose,  and  sgaiDst  tbc  aderiad 

abettor,  24. 
66 f  for  striking  a  person  with  a  weapoa  in  a  chmd^ 

425. 
€7,  for  an  aannlt  with  intent  to  fob,  onder the  slat  7&1 

c.  21.  426. 

68,  for  a  felonious  assault,  with  intent  to  spoil  dotbc^  bi 

427. 

69,  for  feloniously  assaulting  a  privy  counseDar  in  ae  e» 

cution  of  lus  office,  428. 

70,  for  challenging  to  %ht  on  account  of  Doar  sob  t 

play,  under  the  stat.  9  Amu  c  14.ibrtheaBe,il- 
legmg  an  assault  and  beatii^,  429. 

71,  for  an  assault  under  the  stat.  36  G.  3.  c.  9.43C. 

72,  for  an  assault,  &c.  with  intent  to  stop  grain,  ^  Hv 

ATTEMPTS,  SOLICITATIONS,  and  ENDEAV0UB5, 

229,  for  endeavouring  to  seduce  a  soldier  froir  bis  alkP* 

ance,  651. 

230,  for  enticing  an  artificer  to  leave  the  kii^«>"^ 

238,  for  an  attemptto  pcMson^GSS. 

239,  for  an  attempt  to  bum  the  defendant's  o«  MK>  ^ 

240,  for  soliciting  a  servant  to  steal  his  nasle's  good^  666. 
308,  information  for  persuading  a  soldier  to  «Krt|  7^ 
See  tit.  Malidaas  MiickUf,  L&L 

AUTERFOrrS  CONVICT, 

335,  of  manslaughter,  plea  of,  to  charge  of'i^iraer' 7^ 


B. 


BANKRUPT,  ,  ^  ,,. 

175,  indictment  minst,  for  a  fraudi^t  coDcealawat  oriis 

effects,  568. 
BASTARD,  see  HimiddB^  Murder. 
BIGABfY,  see  Polygamy. 

BLACK  ACT 

Seetit.Mific«msMt«*w/,Si«fcoif?^  _,    . 

176,  under  the  Black  Act,  for  brfkii*  down  the  n^^^ 

head  of  a  fish-pond,  whe^by  the  fish  were  W,^/* 

177,  for  malicioudy  cutting  do»»  ^f«».  ib.  . 

178,  far  forcibly  lescnii:^  a  pef¥»  foHn:a  constable,  ««^ 

with  feloniously  sehdV  ^®^'»  without  a  name  «">" 
scribed,  demanding  mo^h  ^^^- 
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179»  for  feloniously  and  maliciously  killing  a  gelding  579. 

180,  for  maliciously  woundins  a  cow,  ib* 

181,  for  maiming  a  gelding,  id. 

182,  for  cutting  with  intent  to  resist  the  lawful  apprehension 

of  the  defendant  £Dr  an  offence,  580* 

BURGLARY, 

79,  indictiuent  for  burglary,  436. 

80,  for  burglary,  alleging  a  breaking  in  with  intent,  an  ac- 

tual felony  committed,  and  a  breaking  out  against  the 
statute  12  Ann.  c.  7.  438. 

BURNING,  see  Anon. 


c. 

CERTinCATE, 

348,  of  the  former  conyiction,  813. 

CHALLENGE, 

70,  indictment  for  challenging  to  %ht  on  account  of  mo^ 
ney  won  at  play,  429. 

CHEATS,^ 

126,  for  cheating,  at  common  law,  by  means  of  fiJse  card^ 

488. 

1 27,  for  selling  cloth  with  the  alneager's  seal  counterfeited 

thereon,  491. 

128,  at  common  law,  for  uttering  a  counterfeit  half-guinea, 

ib. 

129,  for  selling  by  Mse  scales,  492. 

130,  for  deception  in  the  sale  of  wine  by  bartering  and  fali^ 

pretending,  493. 
See  Take  Pretences,  Fake  To^uns. 

CHURCH,  see  Larciny,  RU>U 

CHURCHY-YARD,  see  Juaidt. 

CLERGY,  see  Comuter^lea. 

CLERK, 

embezzlement  by,  see  Lareiny, 

CLOATHS,  SPOILING  OF,  see  Assaults. 

COIN, 

168,  for  coining  copper  money,  556. 

169,  for  putting  o^  lalse  copper  money  at  a  lower  rate  than 

its  denomination  imports,  556.* 

170,  for  putting  off  counterteit  silver  money,  556. 

171,  for  putting  off  counterfeit  silver,  having  at  the  same 

time  counterfeit  silver  in  possession^  557. 
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172,  for  utterine  a  counterfeit  shilliog,  having  hdortlutt 

convicted  as  a  common  uttcrer  of  connterfeitiBflDeT, 
560. 

173,  for  counterfeiting  bank  tokens,  563. 

174,  for  buying  guineas,  566, 

See  Treason.  ^ 

COMMON  COMMENCEMENTS,  &c. 

1 ,  commencement  of  an  indictment  taken  at  the  asKwof 

general  quarter  sessions,  ^75. 

2,  the  same  with  an  alias  dictus,  ib. 

3,  the  same,  with  an  alias  dictus  of  the  christim  awe, 

376. 

4,  the  same  with  an  alias  dictus  of  degree,  ib. 

5,  the  same  against  a  married  woman,  ib. 

6,  conclusion  to  every  count,  ib. 

7,  commencement  of  a  count  subsequent  to  the  fiist, ». 

8,  commencement  ofaninqubition  taken  before  the  coro- 

ner, 377. 

9,  commencement  of  an  information  by  the  attoraey-gt- 

neral,  ib. 

COMPOUNDING  PENALTIES, 

320,  indictment  for  unlawfully  compoundiog  a  penalty  «»• 
trary  to  the  statute,  770. 

CONSPIRACY,  ^  7n7 

280,  for  a  conspiracy,  riot,  and  bummg  ofa  P"^» /:  * 

281,  to  defraud  the  prosecutor  of  his  money  bjrfeodBie» 

wagers,  709.  ^^ 

282,  against  parish  officers,  for  conspiring  to  !»**["  .| 

poor  couple  to  marry,  in  order  to  burthen  tM  o» 
parish  with  the  maintenance  of  the  woman,  "i'' 

283,  for  consniring  to  charge  the  hundred  by  in«« " 

pretenoed  robbery,  714. 

284,  for  conspiring  to  charge  a  man  with  a  iape»  r^^ 

285,  for  conspiring  to  charge  a  man  with  reccivu^  s"^ 

goods,  718.  Q^ 

286,  to  charge  a  man  with  an  unnatural  crime,  7iv» 

287,  for  a  conspiracy  amongst  workmen  to  raise  tbcir  f^ 

and  lessen  the  time  of  labour,  720.        ^  en/  nnder 

288,  for  a  conspiracy  and  defrauding  a jpersoa ^.^^ 

the  pretence  of  procuring  an  office  for  bis  son,  >* 

289,  for  conspiracy  to  charge  a  man  as  the  htherott 

tard,  724.  ^  -     \^'  nsfh 

305,  against  workmen  for  a  conspiracy  to  raise  tbeir  w^ 

742. 
30C.  for  conspiring  to  charge  a  parish  with  the  ©w 

nance  of  an  infant  child,  743. 
See  tit.  Oaths. 

CONSTABLE,  sec  Office. 
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CONTEMPT,  see  Office. 

CORONER,  see  Office,  Extortion. 

CRUELTY. 

58,  to  an  apprentice,  417. 
302,  ill  treatment  of  a  servant,  740. 

COUNTERPLEA, 

347,  to  oust  of  cle^,  that  the  benefit  of  the  statute  has  al- 

ready been  allowed,  810. 

348,  certificate  of  the  former  conviction,  813. 

COVENTRY  ACT, 

65,  indictment  under,  424. 


D. 

* 

DEER,  see  Larciny. 

DEMURRER, 

331,  special  demurrer,  786. 

332,  general  demurrer,  ib. 
346,  joinder  in  demurrer,  810. 

DESTROYING  GAME,  &c.  at  night. 

301,  indictment  for,  under  statute,  739. 

DWELLING-HOUSE,  see  Anon^  Housty  Larciny. 


E. 


EMBEZZLEMENT,  see  Larciny. 

ENGROSSING, 

254,  indictment  for,  681. 
300,  the  like,  737. 

ESCAPE,  see  Rescue. 

215,  against  a  gaoler  for  wilfully  permitting  one  under  sen« 

tence  of  transportation  for  felony  to  escape,  627. 

216,  agaipst  a  private  person  for  breakmggaol,  and  assisting 

a  felon  to  escapne  who  was  under  sentence  oftranspor- 
tation,  629. 

217,  at  common  law,  against  a  constable  for  negli&^ently  per- 

mitting a  man  to  escape,  who  had  been  commuted 
for  a  rape,  630. 

218,  at  common  law,  against  a  constable,  for  neglitrently 

permitting  a  man  to  escape,  who  was  arrested  by 
him  for  a  misdemeanor,  632. 
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SIS,  against  the  turnkey  of  a  common  gmol  for  a  node* 
meanor  in  aiding  a  prisoner,  committed  by  TirtBe  of 
a  justice's  warrant  for  petit  larciny,  to  make  ha 
escape,  ib. 

220,  against  a  prisoner  confined  in  gaol  for  debt,  (by  fiitae 

of  a  writ  issued  out  of  the  Common  Pleas  and  the  she- 
riif's  warrant  to  the  gaoler,)  fbr  attemptii^  to  brcik 
the  gaol  in  order  to  make  his  escape^  6^4. 

221,  against  a  constable  for  wilfully  permitting  a  proBlitate 

to  escape,  636. 

222,  for  assistmg  a  prisoner,  charged  with  a  fbrfeitoie  to 

the  king,  to  escape  out  of  prison,  637. 

223,  for  conveying  files  into  a  prison,  in  order  to  ^ctfitate 

the  escape  of  a  prisoner,  639. 

EXTORTION, 

201,  indictment  against  two  collectors  of  taxes,  forextoft- 

ing  mone^  under  colour  of  their  office,  610. 

202,  against  a  constable,  for  extorting  money  of  a  venoa 

apprehended  by  him  on  a  bencn  warrant,  to  let  her 
go  without  carrying  her  before  any  justice  of  the 
peace,  611. 

203,  against  a  tipstaflf  of  ihe  Court  of  K,  B.  for  extortion, 

612. 

204,  against  a  servant  of  a  clerk  of  a  market  fbr  extoitKm, 

ib, 

205,  against  a  coroner  for  extortion,  613. 

206,  against  a  headborough  for  extortion,  614. 

207,  against  a  gaoler  for  extortion  in  office,  ib. 

208,  order  of  sessions  for  the  discharge  of  a  cleik  of  the 

peace  for  extortion,  616. 
311,  indictment  against  a  bailiff  for  extortion,  in  leTyingt 
writ  of  fieri  facias,  752. 


F. 


FALSE  PRETENCES, 

132,  for  obtaining  money  by  drawmg  a  bill,  and  fclaeiy  pie- 

tending  that  W.  H.  was  indebted  to  the  defeubiKr 
and  would  pay  the  bill,  496. 

133,  under  falae  pretences  of  being  merchants  of  good  tor- 

tune,  498. 

134,  for  obuining  goods  from  a  tradesman  under  pretoice 

of  being  a  servant  to  one  of  his  customers,  499. 

135,  against  an  apprentice  for  a  fraudulent  enlistment,  ib. 
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312j  for  obtaining  money  by  finlsely  pretending  that  a  ^tt«r 

had  been  overchargedi  752* 
313y  for  obtaining  money  by  falsely  pretending  that  the  pri« 

soner  was  the  person  mentioned  in  an  order  for  mo-» 

ney  sent  by  the  post,  754» 
314,  for  obtaining  money  by  falsely  pretending  that  his 

name  was  Keeves,  of  the  Alien  Office,  &c.  756. 

FALSE  TOKENS. 

131,  for  defrauding  a  person  of  a  sum  of  money  by  colour 
of  a  false  and  counterfeit  letter,  and  other  falseto- 
kens,  upon  the  stat.  33  H.  8.  c.  1,  494. 

FISH,  see  Larciny, 

FISH-POND,  see  Black  Act. 

FORCIBLE  ENTRY,  &c. 

88,  for  a  forcible  entry  and  detainer,  at  common  iaw,  444. 
89^  for  a  forcible  entry  into  a  freehold,  445* 
90,  for  a  forcible  entry  on  tenant  for  years,  under  the  stat* 
21  J,  1.  c.  15.  447. 

FORESTALLING,  see  Trade  and  Protnsian. 

FORGERY, 

}38,  for  forging  an  indenture  of  bargain  and  sale  and  a  re- 
lease of  another*s  freehold  estate  in  right  of  his  wife, 
upon  Stat.  5  Eliz.  c.  14.  506. 

139,  for  forging  a  Bank  of  England  note,  and  uttering  the 

same,  511. 

140,  for  haying  in  possession  forged  Bank  of  England  notes 

without  lawful  excuse,  knowing  the  same  to  be  forg- 
ed, 517. 

141,  for  forging,  &c.  a  bill  of  exchange,  an  acceptance 

thereof,  and  an  indorsement  thereon,  518. 

142,  for  forging  and  publishii^  a  receipt  for  payment  of 

money,  520. 

143,  for  feloniously  altering  a  bank  note,  ib. 

144,  for  forcing  a  bond  signed  with  a  mark,  and  publish* 

ing  the  same,  with  intent  to  defraud  the  executors 
of  the  person  supposed  to  have  made  it,  522. 

145,  for  forging  a  receipt  of  the  Sun  Fire  Office  Society, 

523. 

146,  for  altering  an  accountable  receipt  given  by  one  of  the 

clerks  of  the  Bank  of  England,  525. 

147,  for  forging  a  will,  527. 

149,  at  common  law,  for  forging  a  writ  oi  fieri  fadat^  aod 
thereby  taking  a  person's  goods  in  execution^  532» 
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G. 

GAMEKEEPER,  see  Assault. 

GAMING, 

136,  for  fraudulently  winning  money  at  dice,  500. 

137,  for  winning  above  ten  pounds  at  cards  at  one  tine  and 

sitting,  501. 
See  Challenge. 

GAOL,  see  Escape^  Rescue^  ifc. 

H. 

HIGHWAY, 

269,  against  a  parish  for  not  repairing  an  highway,  j592. 

270,  presentment  by  a  justice  for  not  repairing  an  h^fawij, 

694. 

271,  against  an  individual  for  not  repairing  an  highway,  to 

the  repair  of  which  he  was  bound  rodoM  IfMar^  693. 

272,  against  a  particular  division  of  a  parish,  for  not  repair- 

ing an  highway,  696. 

273,  against  a  township,  for  not  repatrins;  an  highway  let 

out  by  commissioners  under  an  inciosure  act,  6£^ 

323,  record  of  the  ]^re8entment  of  a  highway  by  a  joticeof 
the  peace  on  view^  779. 

324,  indictment  against  a  parish  with  the  exceptioo  of  one 

township  exempted  specially  by  act  of  parliameot  for 
not  repairing  a  highway,  782. 
See  tit.  Aictsance,  P/eeu,  |'c. 

HOMICIDE,  see  Manslaughter^  Murder. 

HORSE,  STEALING  OF,  see  Larciny. 

HOUSE,  see  Arsm. 

81,  breaking  of  in  the  day-time,  no  person  being  therein, 

&c.  438. 
187,  for  breaking  into  houses  and  shops,  &c.  ^vith  intent  lo 
destroy  linen   goods,   woollen  goods,  fiame-worfc, 
587. 


IMPRISONMENT,  sec  ^wott/f. 

INFORMATION, 

9,  form  of,  377. 
See  Magistrate, 

INTENT,  see  A^isaxiUs. 
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JUSTICE,  OBSTRUCTION  OF, . 

125,  for  receiving  money  to  help  to  stolen  goody*  without 

apprehending  the  felon^  4^& 
275,  against  a  township  fox  hurying  a  body  without  notice  to 

the  coroner,  702« 
276v  for  rescuing  a  rioter,  703, 

277,  for  maintenance,  704, 

278,  for  compounding  felony,  705, 

279,  for  being  a  common  baitetor,  706. 

L. 

LARCINY, 

92,  for  grand  larelny,  in  stealing  the  property  of  different 

persons,  448. 

93,  for  stealing  gopds,  money,  and  notes,  451. 

94,  under  the  stat.  21  H.  8.  c.  2.  against  a  servant  for  felo^ 

niously  embezzling  his  master's  goods,  delivered  to 
him  to  keep  for  the  master's  use,  452. 
^,  against  a  clerk  for  embezzlement,  under  the  8tat«  39  G. 
3.  c.  85.  453. 

96,  for  stealing  goods  let  by  contract  to  be  used  with  a  lodg* 

ing,  456. 

97,  for  stealing  a  letter,  containing  bills  of  exchange,  out  of 

a  bag  sent  by  the  poet,  457. 

98,  for  a  mail  robbery,  469. 

99,  under  the  stat.  5  G,  3.  c.  14.  s.  6.  for  stealing  eonies 

from  grounds  used  for  the  breeding  ^nd  keeping  of 
conies,  461. 

100,  for  stealing  a  gelding,  under  the  stat.  2  &  3  E.  6.  c.  33. 

462. 

101,  for  stealing  fish  out  of  a  park  or  paddock,  under  stat. 

5  G.  3.  c.  14.  ib. 

102,  for  felony  under  the  stat.  9  G.  I.e.  22.  for  appe^rine 

armea  and  disguised,  and  stealing  deer  in  an  enclosed 
park,  463. 

103,  for  killing  a  sheep,  with  an  intent  to  steal  part  of  the 

carcase  under  the  stat.  14  G.  2.  c.  6.  s.  1.  465. 

104,  for  stealing  shrubs  from  a  garden^  466. 

105,  for  stealing  above  the  value  or40  shillings  in  a  dwelling- 

house,  467. 

106,  of  felony  for  stealing  above  five  shillings  in  a  shop,  468. 

107,  for  stealing  in  a  dwelling-house  to  the  amount  of  five 

shillings,  putting  the  owner  in  fear,  under  the  stat. 
3  &4  W.  &M.  0.  9.  s.  1.469. 
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IO85  for  stealing  plate  out  of  the  chapel  belonging  to  a  cbU 
lege,  against  the  principal  and  the  accessories  befiie 
the  fact,  470. 

109,  of  felony  for  sacrilege  in  stealmg  goods  out  of  a  chiixch» 

472. 

110,  for  stealing  from  the  person,  473. 

1 11,  for  robbery  from  the  person,  473. 

112,  for  stealing  linen  from  a  bleaching-crofty  474. 

113,  for  stealing  woollen  cloth  from  the  tenters,  475. 

114,  for  stealing  from  a  ship  wrecked,  476. 

115,  for  stealing  to  the  value  of  40  shillings  in  a  ship  uoa 

navigable  river,  477. 

116,  for  stealing  lead  fixed  to  a  dwelling-house,  ib. 

117,  against  the  receiver,  479. 

118,  against  several  persons,  for  piratically  taking  sod  cv- 

rying  away  a  ship,  with  its  tackle,  &c«  and  oeitsm 
goo<u  on  board  the  same,  480. 
293»  for  stealing  goods  belonging  to  overseen  of  the  poor, 
729. 

LEAD,  see  Larctny,  Receivers,  Acceuories, 

LETTER,  s^e  Threatening  Letter,  Lardny* 

LIBEL,  &c. 

231 ,  indictment  for  utterin?  seditious  words,  652. 

232,  for  writing  and  publisning  a  libel  against  the  king  oi 

his  government,  653. 

233,  for  writing  and  delivering  a  challenge,  656. 

234,  for  challenging  and  posting,  657. 

235,  for  libelling  by  drawing  in  effigy,  658. 

236,  for  a  libel  on  a  private  person,  662. 

237,  for  publishing  an  obscene  print,  663. 

LINEN,  see  Larony,  112. 
LODGING,  see  Larciny. 

M. 

MAGISTRATE,  see  Office. 

1 90,  information  against  a  magistrate  for  discharging  a  penoa 

out  of  custody,  who  had  been  committed  for  teaocinS 
manufacturers  into  foreign  service,  593. 

191,  against  a  magistrate  for  maliciously  and  corruptly '^ 

fusing  to  license  a  public-house,  595. 

1929'  information  against  a  justice  of  the  peace,  for  caonog  t 
person  to  be  imprisoned  for  want  of  bail  in  a  fflatta 
not  cognizable  before  him,  >and  qnierine  kiia  to  w 
kept  in  close  confinement,  without  pen,  inkj  or  j^t 
or  the  sight  of  any  friend,  598. 

193>  information  against  a  justice  of  the  peace,  fe^cii«>| 
a  young  woman  to  be  publicly  whipl  as  a  ditoKk^ 
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Eenotkf  without  any  view,  infonnatioii,  or  proof,  ex- 
ibited  against  her,  600. 

MAIL, 

98,  robbery  of,  459. 

MAINTENANCE,  see  Justice,  Obstruction  of. 

MALICIOUS    MISCHIEF,    see    Anon,    Black  Act,    Burning, 
Turnpike. 

176,  for  breaking  down  the  head  and  mound  of  a  fish 

pond,  576. 

177,  maliciously  cutting  down  trees,  ib. 
1 79,  maliciously  killing  a  gelding,  579. 

^  180,  maliciously  wounding  a  cow,  ib. 

181,  for  maiming  a  gelding,  ib. 

182,  for  cutting  with  intent  to  resist  a  lawful  apprehension, 

580. 

183,  for  maliciously  shooting  at  and  cutting,  583. 

184,  for  administering  drugs  to  a  woman  quick  with  child, 

with  intent  to  procure  abortion,  585* 

185,  the  same,  the  woman  not  being  quick  with  child,  586. 

MANSLAUGHTER  AND  MURDER, 

17,  commencement  of  an  indictment  for  murder  or  man- 

slaughter, 385. 

18,  conclusion  of  an  indictment  for  manslaughter,  387. 

19,  against  one  for  the  murder  of  her  father,  oy  intermixing 

arsenic  with  tea  and  watcr-gruel  of  which  he  drank 
at  different  times,  ib. 

20,  for  murder,  by  striking  with  a  bucket,  tried  in  the  court 

of  admiralty,  389. 

21,  for  murder  and  petit  treason  by  shooting,  viz.  against 

the  person  who  shot,  and  the  widow  of  the  deceased 
for  aiding  and  assisting,  391. 

22,  for  murder,  by  placing  poison  so  as  to  be  mistaken  by 

the  person  poisoned  for  medicine,  392. 

23,  against  a  man  for  confining  and  starving  his  wife  to 

death,  394.  ' 

24,  against  a  woman  for  drowning  her  own  child  in  a  pond, 

395. 

25,  for  murder,  as  well  by  striking  with  a  stick  as  by  choak- 

ing,  soueezing,  and  pressing,  &c.  396. 

26,  for  muraer,  by  beating  with  fists  and  kicking  on  the 

ground,  397. 

27,  against  a  defendant  who  is  accessory  in  one  county  to  a 

murder  committed  in  another,  398. 

28,  against  a  servant  for  petit  treason  and  murder,  400. 

29,  against  one  for  shooting  the  deceased,  and  against  an- 

other as  aiding  and  abetting,  401. 

30,  for  strangling  with  a  handkerchief,  ib. 

L  L  2 


8M  INDEX. 

32,  fiiH'  murder,  whert  tlie  deatk  was  occasioned  by  viU 
fully  riding  over  a  person  with  a  hone,  402. 

32,  by  casting  a  stone,  ib. 

33,  for  felony  and  murder  by  stabbing  with  a  knife,  403. 

34,  against  the  driver  of  a  cart  for  manslaughter,  ib. 

35,  indictment  under  the  statute  I  J.  I*  c«  3.  s»  2,forfe* 

lony  by  stabbing,  404. 

36,  for  the  murder  of  a  bastard  child,  405, 


N. 


NOSE,  SLITTING  OF,  see  Coventry  Act. 
NOT  GUILTY,  PLEA  OF,  see  Pleas. 

NUISANCE, 

257,  for  erecting  and  eontinuiiig  a  soap  aiaaufactory  taxu 

highway,  &c.  684. 

258,  for  keeping  hoes  near  a  public  street,  666.        ^ 

259,  for  erecting  a  iuraaoe  with  a  boiler,  for  the  boHiBg  « 

offal,  &c.  ib. 

260,  for  boiling  blood,  &c.  for  mixing  colours,  687. 

261,  for  using  a  shop  as  a  slaughter-house,  in  a  p™"^ 

market,  ib. 

262,  for  erecting  obstructions  on  a  navigable  river,  688. 

263,  for  keeping  a  disorderly  house,  689. 

264,  for  digging  holes  in  the  king's  highway,  690. 

265,  for  laying  soil  in  the  streets,  ib. 

266,  for  obstructing  a  public  street,  ib, 

267,  for  obstructing  a  common  passage,  ib. 

268,  for  keeping  open  shop  on  the  sabbath  day,  692. 

297,  for  erecting  a  furnace,  735. 

298,  for  keeping  a  disorderly  house,  736. 

303,  for  carrying  a  child  infected  with  the  small-pox  along* 
public  highway.  . , 

310,  against  a  tithing-man  for  permitting  persons  to  up 
fireworks,  &c.  750. 

321,  for  keeping  a  ferocious  mastiff  unmuzzled,  773. 

322,  on  Stat.  6  G.  1.  c,  18.  commonly  caUed  the  ^nm 
Act,  773. 
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OATHS,  UNLAWFUL, 

290,  for  administerrpe  an  uolawful  oath,  727. 

291,  for  taking  an  unlawful  oath,  728« 
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292,  igaioi^  one  for  ftdministeriitgi  and  another  for  aiding  at 
the  administering  of  an  unlawful  oath,  ib. 

OFFICE,  MISCONDUCT  IN,  see  Contempt,  Refusal. 

194,  for  refu«ins^  to  watch  with  the  constable  when  duly 
summoned,  602. 

]  95,  for  a  contempt  by  the  headborough  in  refosine  to  con- 
vey a  person  to  prison  upon  a  commitment  by  a  jus- 
tice of  the  peace,  ib. 

196,  ^  a  contempt  by  a  high  constable  in  disobeying  an 

order  of  sessions,  603. 

197,  against  a  constable  for  not  appointing  any  watch,  and 

absenting  himself  from  watching,  604. 

198,  against  a  constable  for  refusing  to  assist  another  in  se- 

curing a  person  in  custody  for  a  breach  of  the  peace» 
in  contempt  of  a  justice's  order,  605, 

199,  against  a  constable  for  neglecting  to  return  his  pre- 

sentmc'nts  at  the  assizes,  606. 

200,  against  an  overseer  of  the  poor  for  refusing  to  pay  to  a 

pauper  a  weekly  sum  of  money,  contrary  to  an  order 
of  two  justices,  607. 

209,  against  a  coroner  for  refusing  to  take  an  inquisition, 

618. 

210,  for  refusing  to  take  the  office  of  overseer  after  a  due 

election,  619. 

211,  against  a  person  for  refusing  to  take  the  office  of  chief 

constable,  ib. 

212,  against  a  person  for  refusing  to  take  the  oath  of  con- 

stable of  a  manor,  to  which  office  he  had  been  duly 
elected  at  a  court  leet,  620. 

213,  against  a  person  for  refusing  to  take  the  oath  of  con-. 

stable  of  the  ward  of  Farringdon  Within,  after  being 
elected  at  a  court  of  wardmote,  622. 

214,  against  a  headborough  for  not  taking  the  office  after 

due  election,  625. 

322,  indictment  for  disobeyirig  an  order  of  sessions,  777, 

OVERSEER,  see  OJEoe. 

307,  indictment  against,  for  procuring  the  marriage  of  pau- 
pers in  order  to  charge  a  parish,  747. 


p. 


PEIUURT, 

150,  for  perjury  at  Chester  assizes,  in  giving  evidence  on 
the  trial  of  a  felon,  533. 
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15 1»  for  perjury  committed  on  the  execution  of  twnlof 

inquiry,  538. 
152,  for  perjury  committed  at  the  quarter  sessions,  upos 

the  trial  of  an  indictment  for  an  assault,  539. 
153y  for  perjury  by  a  woman  before  two  justices,  en  tk 

filiation  of  a  child,  540* 

154,  for  perjury  in  an  answer  before  one  of  the  banns  of 

the  exchequer,  541, 

155,  against  a  witness  for  perjury  on  a  trial  in  CB.  in  an 

action  of  trespass  and  assault,  543. 

156,  for  perjury  in  giving  evidence  upon  the  trial  of  an  in- 

formation at  nisi  prius,  ib. 

157,  for  perjury  in  an  affidavit  for  debt,  before  a  ooBunis- 

sioner  in  the  country,  544. 

158,  for  perjury  at  the  trial  of  an  issue  at  bar,  directed  oat 

of  the  Court  of  Chancery,  touching  the  capability  of 
a  person  to  make  a  will,  545. 

159,  for  perjury  on  the  trial  of  an  issue  in  au  action  of  as- 

sumpsit, at  the  sittings  after  term,  in  K.  B.  546. 

160,  for  perjury  in  giving  evidence  at  the  assizes  upon  the 

tnal  of  a  cause,  547. 

161,  for  perjury  by  a  justice  of  the  peace,  in  an  affidant 

belore  a  judge  of  the  court  of  K.  B.  upon  sbeviog 
cause  why  a  rule  should  not  be  made  absolute  for 
leave  to  file  a  crjminal  information  asainst  him,  ib. 

162,  for  perjury  in  an  answer  sworn  before  a  master  in 

chancery,  549. 

163,  for  perjury  in  an  affidavit  made  in  the  court  of  L  B. 

in  order  to  support  a  motion  for  a  criminal  infoima- 
tion,  550.  . 

164,  against  a  witness  for  perjury  committed  on  the  trial  of 

a  felon  at  the  quarter  sessions,  551. 

165,  for  peijury  in  a  deposition  in  the  ecclesiastical  court, 

in  a  suit  for  defamation,  552. 
>66,  for  taking  a  false  oath  in  order  to  obtain  administia- 
tion  to  a  seaman,  under  stat.  31  Geo.  2.  c.  16.  s.  24. 
553. 

315,  for  perjury  assigned  on  an  affidavit  made  before  a 

ju<^  to  support  costs,  1%1, 

316,  for  ralsely  swearing  that  a  young  lady  was  of  age, 

thereby  obtaining  a  marriage  licence,  &c«  760. 

317,  for  peijury  committed  before  an  arbitrator,  763. 

318,  for  perjury  in  swearing  before  a  surrogate,  &c.  767. 

PERSONATION, 

148,  for  feloniously  personating  another  person,  and  w- 
coming  bail  in  his  name,  before  a  commissiooffOJ 
the  Court  of  Common  Pleas,  appointed  to  take  taw 
in  the  country,  529. 
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PERSON,  STEALING  FROM,  see  Larciny. 

PLEAS, 

325,  not  guilty  in  case  of  treason  or  felony,  784. 

326,  not  guilty  to  an  information,  ib. 

327,  plea  of  a  wrone:  addition,  ib. 

328,  of  misnomer  oirdefendant*s  christian  name,  785* 

329,  that  the  defendant  has  no  addition,  ib. 

330,  in  abatement  of  a  writ  of  appeal,  that  there  is  no  such 

parish  as  the  one  named,  786. 

331,  special  demurrer  to  an  indictment  wanting  allegation 

of  time  and  place,  ib. 

332,  demurrer  to  indictment  for  non-repair  of  highway,  ib* 

333,  plea  of  auterfoits  acquit  to  an  indictment  for  burglary 

and  demurrer, 

334,  to  the  jurisdiction  upon  a  trial  for  high  treason  under  a 

special  commission, 

335,  to  an  appeal  of  murder,  auterfoits  convict  of  manslaugh- 

ter and  admission  to  clergy,  792. 

336,  by  the  inhabitants  of  a  county  for  not  repairing  one 

half  of  a  public  bridge,  that  certain  persons  being 
liable  ratione  tenurse  to  repair  an  ancient  timber 
I  bridge  there,  which  was  washed  away  by  a  flood, 
built  half  of  the  present  bridge,  and  are  liable  to  the 
repairs,        • 

337,  by  two  inhabitants  of  a  parish,   that  they  are  not 

guilty  as  to  part,  798. 

338,  by  a  parish,  that  the  road  in  question  is  a  new  road, 

made  by  act  of  parliument,  &c.  800. 

339,  that  the  parish  consists  of  townships,  each  bound  by 

custom  to  repair  its  own  roads,  803. 

340,  to  a  presentment  that  a  particular  liberty  ought  to  re* 

pair,  and  not  parish  at  large,  805. 

341,  by  a  township  to  an  indictment  for  not  repairing  high* 

way,  confession  as  to  part,  not  guilty  as  to  the  rest, 
806. 

342,  that  particular    persons  ought   to   repair   particular 

parts,  ib, 

343,  by  an  individual  for  not  repairing  bridge  or  highway, 

808. 

344,  by  a  county,  that  an  individual  is  bound  to  repair  a 

bridge,  ib. 

345,  demurrer  to  a  plea  to  an  indictment  against  a  county 

for  not  repainng  a  public  bridge,  809. 

346,  joinder  in  demurrer,  810. 

357,  counterplea  to  a  plea  praying  the  benefit  of  stat.  that 
it  has  already  been  allowed. 
POLYGAMY, 

76,  for  having  two  wives  at  one  and  the  same  time,  against 
the  Stat.  1  J.  1.  e.  11.  4341 


8M  tNDtK. 

77y  for  having  two  htisbasdl  at  one'  and  the  sattoe  timr* 
435. 

POST-OFFICEi  see  lAreiny. 

PRISON,  BREAKING  OF,  see  Escape,  Retcue. 

PROVISIONS,  see  Tradt. 


R. 


RAPE,  &c. 

73,  for  ravishing  a  woman,  431. 

74,  for  carnally  knowing  aiul  abusii^  a  female  child  under 

the  age  of  ten  years,  ib.   ' 

75,  of  felony,  for  taking  a  woman  having  substance,  Sec 

against  her  will^  tttider  the  stat.  3  IL  7.  c  2.  432. 

RECEIPT,  see  Forgery. 

REFUSAL  TO  TAKE  AN  OFFICE,  see  O^ce, 
255>  indictment  for,  680. 

REPLICATION, 

306,  denying  the  liability  ratione  tenure, 

307,  denying  the  ciistom  alleged  in  the  plea^  that  paiticu* 

lar  townships  ought  to  repair,  ib. 
See  CownierpUa. 

RESCUES,  &c. 

63,  for  an  assault,  false  imprisonment,  and  rescue,  421  • 
178,  for  a  rescue  under  the  black  act,  578. 

224,  against  two  for  a  rescue,  one  of  them  being  in  the 

custody  of  an  ofBcer  of  the  marshars  conrt,  upon 
process,  642. 

225,  for  rescuing  a  person  taken  on  a  bill  of  Bfiddlesex, 

643. 
.  226,  for  rescuing  goods  distrained  for  rent,  644. 

227,  against  a  felon  for  being  at  large  before  the  expha- 

tlon  of  his  term  of  transportation,  645. 

228,  against  a  felon  for  being  at  large  before  the  ezpiiatioa 

of  the  term,  afler  a  conviction  at  the  quarter  sessions, 
648. 

RIOT, 

241,  indictment  for  a  riot,  667. 

242,  for  a  riot  and  assault,  ib« 

243,  for  a  riot  and  attempt  to  rescue,  ib. 

244,  for  a  riot  under  the  riot  act,  668. 

245,  for  a  riot  committed  in  open  court,  670. 

246,  for  misbehaviour  at  church,  676. 


INDEXv  raa 

247,  for  a  riot  and  bcginaiog  to  puU  dowB  a  dwelling-house^ 

ib. 

248,  for  a  riot  and  assault  in  a  dissenting  meeling-bousey 
•  ib. 

249,  the  same  against  the  stat.  1  W.  &  M.  c.  18.  s.  18, 677. 

294,  information  for  a  riot  in  Covent  GardcD  play-bouse, 

jand  preventing  the  acting  of  a  play,  730. 

295,  indictment  for  a  riot  and  breaking  wumIows,  734. 

296,  for  a  riot  in  a  town,  and  for  a  nuisance  in  playing  at 

f>ot-b^ll  there,  735, 
309,  for  disturbing  a  dissenting  congregatioiiy  749* 

RIVER,  OBSTRUCTION  OF,  see  Nuitanoe. 

ROBBERY,  see  iiarcmy,  JmsoiUU, 


S. 
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SEDITION,  see  AtUmpU  LibeL 

SEDUCING  OF  SOLDIER,  see  AttmpL 

SENDING  THREATENING  LETTER,   see  tit.   Threatening 
Letter. 

SERVANT,  see  Larcmy. 

SHOOTING,  see  tit.  Murder,  MaOdout  Mischief,  Blach  AeL 

SHOP,  see  Lardny^ 

SODOMY, 

87,  indictment  for, '435. 

STABBING,  see  Murder. 

STRIKING,  see  Attaalts. 

SUBORNATION, 

'  167,  for  suborning  a  woman  to  8?rear  a  bastard  child  to  api 
innocent  person,  554^ 


T, 

THREATENING  LETTER, 

188,  for  sending  a  letter  threatening  to  chaige>  a  capital  le* 

lony,  589. 

189,  for  sending  a  threatening  letter  with  a€ctitiouB  name. 

subscrib^  theretOi  dcmandi^  fcc  fiSOi 

TRADE  AND  PROVISIONS, 

250,  for  unlawfully  pitttiag  n  hoard  implements  used  in 
manufactunng,  678. 

TOIm  II.  M  M 
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251,'  for  preparing  to  go  abroad  and  exercise  a  trade,  67SL 

252,  for  forestalling,  in. 

253,  regrating,  680. 

254,  engrossing,  681. 

255,  spreading  rnmonrs  with  intent  to  raise  the  price  cf  pro- 

visions, ib. 

256,  supplying  unwholesome  provisions,  682, 

304,  for  exercising  a  trade  without  having  served  an  ap- 
prenticeship, against  the  statute,  742. 
319,  information  under  statute  for  forestalling,  768. 

TRANSPORTATION, 

indictments  against  felons  for  being  at  large  before  the  ex- 
piration of  their  terms,  see  Raieu^f 

TREASON, 

12,  indictment  for  levying  public  war  against  the  king,  by 

riotously  assembling  armed  with  offensive  weapons, 
378. 

13,  an  indictment  of  high  treason  for  coining  shiOings* 

382. 

14,  indictment  of  high  treason  for  having  instruments  for 

coining  in  custody,  ib. 

15,  indictments  for  hiding  and  concealing  tools,  383. 

16,  for  petit  treason  against  a  woman  for  poisoning  her 

husband,  384. 

TREES,  DESTROYING  OF,  see  MaUeUmM  MtMAkf^  BhA 

TURNPIKE, 

186,  indictment  for  destroying,  586. 

u. 

UNLAWFUL  OATHS,  aee  Oaiht. 

USURY, 

299,  tadictment  for,  736. 

OTTERING  COUNTERFEIT  COIN,  BANK  NOTES,  *c 
Com,  Forger}. 

w. 

WILL,  see  Fctgenf. 

WOOLLEN  CLOTH,  see  Lamay. 

WRECK,  STEALING  FROM,  see  Larvmy. 

THSEND. 


CM  BiNiwcll  Cfmtit  Louden. 
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